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were  untenantable  to  avoid  the  payment  of  rent.  Kline  vs. 
Jacobs,  6i  Pa,,  57.  7.  If  nothing  be  said  about  repairs  in  the 
lease,  the  tenant  is  bound  to  keep  the  premises  in  repair.  He  is 
not  bound  to  make  permanent  repairs,  but  if  he  does  so  he 
cannot  recover  for  them.  Longvs.  Fiizimnions,  i  W.  &  S.,  532. 
3.  If  there  is  no  covenant  for  repairs,  a  landlord  is  not  liable  for 
defects  known  to  the  lesees  at  the  time  of  the  letting.  Where 
there  is  no  obligation  to  repair,  a  subsequent  promise  to  do  so 
without  consideration  cannot  be  enforced.  Lutz  vs.  Haley, 
10  Montgomery  Co.,  18.  Lukeiis  vs.  Hedley,  i  W.  N.,  266. 
Wals  vs.  RJtodes,  Idem,  49;  9I  There  is  i)o  implied  obligation 
on  the  landlord  to  repair;  nor  does  he  undertake  that  the 
premises  are  fit  for  the  purpose  for  which  they  are  rented,  that 
they  are  tenantable  or  shall  continue  so.  The  rule,  caveat 
emptor,  applies  in  leases.  A  landlord  voluntarily  making 
repairs  to  prevent  dilapidation,  is  not  evidence  from  which  an 
inference  can  arise  that  there  was  a  contract  to  repair.  Moore 
vs.  Weber,  71  Pa.,  429.  10.  It  is  no  defence  to  a  landlord's 
claim  for  rent,  that  the  premises  were  so  damaged  by  fire  as  to 
be  untenantable,  and  that  the  landlord  made  no  effort  to  restore 
them  to  their  primary  condition.  The  law  implies  no  such  duty, 
unless  imposed  upon  him  by  the  lease.  The  lessee  must  in  such 
case  pay  the  rent,  even  though  the  building  has  been  consumed. 
The  law  is  different,  if  the  premises  leased  be  but  a  part  of  the 
whole  building.     Phillips  vs.  Epp,  9  Lancaster  Review,  197. 

11.  Where  a  tenant  holds  and  enjoys  demised  premises,  the 
failure  of  the  landlord  to  carry  out  his  covenant  to  repair  and 
make  additions  will  not  defeat  the  rent  in  toto,  or  discharge  the 
tenant  from  liability  for  rent,  unless  the  building  was  worthless 
for  the  purpose  for  which  it  was  rented  without  such  additions 
and  repair.  If  any  damages  occurred  to  the  tenant  by  reason 
of  such  non -performance  on  the  part  of  the  landlord,  the  tenant 
is  entitled  to  have  them  deducted  from  the  rent  due,  and  if  in 
excess,  to  a  verdict.     Prescott  vs.  Otter statter,  85  Pa.,  534. 

1 2.  No  implied  covenant  that  the  landlord  warrants  the  leased 
premises  to  be  tenantable,  or  that  he  undertakes  to  keep  them 
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so,  arises  out  of  the  relation  of  landlord  and  tenant,  and  in  the 
absence  of  a  provision  in  the  lease  that  the  lessor  shall  repair^ 
it  is  no  defence  to  an  action  for  the  rent,  that  the  demised  prem- 
ises are  not  in  a  tenantable  condition.  Reet'es  vs.  McComeskey^ 
168  Pa.,  571.  SchUppivs.  Gindele,  14  W.  N.,  31.  Thomp- 
son vs.  Flinn,  33  Pittsburg  Journal,  242.  Tenneryvs,  Drink- 
house,  2  W.  N.,  210.  Wheeler  vs.  Crawford,  86  Pa.,  327^ 
13.  In  the  absence  of  any  contract  on  the  subject,  or  stipula- 
tion in  the  lease,  the  tenant  is  bound  to  do  all  repairs  and  keep 
the  premises  in  tenantable  order  at  his  own  expense.  It  is  the 
tenant's  duty  to  remove  temporary  obstructions  from  drains, 
spouts  and  waterpipes.  Where  a  landlord,  bound  to  repair  by 
his  contract,  neglects  to  do  so,  and  in  consequence  the  prem- 
ises become  untenantable,  the  tenant  has  a  right  to  leave,  and 
may  set  off  the  actual  damage  against  the  claim  for  rent 
Russell  vs.  Rush,  2  Pittsburg,  134.  14.  Ordinary  repairs  must 
be  made  by  a  tenant  unless  he  covenants  otherwise,  but  that 
which  is  extraordinary  ought  to  be  paid  by  the  landlord,  and 
not  by  the  tenant.  A  landlord  is  bound  to  keep  the  privy  of 
a  demised  premises  in  good  condition.  Scheererws.  Dickson,  7 
Phila.,  472.  15.  In  an  action  against  a  tenant  for  arrears  of 
rent,  evidence  was  not  admitted  to  show  that  the  premises 
were  badly  out  of  repair  and  that  the  roof  leaked.  Stull  vs. 
T/unnpson,  154  Pa.,  43.  16.  Though  the  tenant  is  bound,, 
where  there  is  no  agreement  to  make  repairs,  to  make  such 
fair  and  ordinary  repairs  as  putting  in  windows,  etc.,  that  have 
been  broken  by  him,  so  as  to  prevent  decay  of  the  premises,  yet 
he  is  not  required  to  makesubstanial  and  permanent  repairs,  such 
as  new  roofing,  nor  to  make  general  repairs,  nor  restore  the 
buildings  if  burnt  down  or  become  ruinous  by  accident,  with- 
out any  default  on  his  part.  Weber  vs.  Moore,  3  Lancaster 
Bar,  No.  15. 

LX.  Neglect  TO  RETAIN  OCCUPANCY.  1.  A  landlord  may 
receive  the  key  of  the  premises  without  interfering  with  the 
occupancy  by  the  tenant.  He  is  not  bound  to  let  the  premises 
suffer,  but  may  take  possession  in  order  to  take  care  of  them. 
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Bradley  vs.  Brawn,  6  W.  N.,  282.  2.  The  removal  of  the 
tenant  and  an  unaccepted  offer  to  deliver  up  the  keys  is 
no  evidence  of  an  agreement  to  terminate  the  lease.  Kiester 
vs.  Miller,  25  Pa.,  481.  3.  Where  a  tenant  leaves  in  the 
middle  of  his  year,  sending  the  key  to  the  landlord,  and  noti- 
fied him  he  would  hold  him  for  the  rent,  the  landlord  may  rent 
the  house,  holding  the  former  tenant  for  the  rent  to  that  date. 
Marseiller  vs.  Kerr,  6  Wh.,  500.  4.  Open,  notorious  and 
exclusive  possession  taken  and  maintained  by  the  landlord 
ivould  be  a  sufficient  acceptance  of  a  surrender  by  the  tenant 
Penn  vs.  Auer,  6  W.  N.,  447. 

LXI.  Neglect  to  retain  title  to  premises.  The  title 
of  a  stranger,  not  claiming  by  or  under  the  lessor,  cannot  be 
brought  in  question  by  a  tenant,  unless  the  landlord's  title  has 
come  to  an  end  by  his  own  act  or  been  divested  by  the  act  of  the 
law.  Though  the  tenant  is  not  permitted  to  show  that  his  lessor 
never  had  title,  he  may  prove  that  his  interest  has  expired  and 
become  vested  in  another.   Mohan  vs.  Butler,  112  Pa.,  597. 

LXII.  Neglect  to  surrender  premises.  The  meas- 
ure of  damages  in  an  action  by  a  landlord  against  a  tenant  for 
breach  of  covenant  to  surrender  the  premises  at  the  end  of  the 
term,  is  the  annual  value  of  the  premises.  Russell  vs.  Killian, 
7  Phila.,  110. 

LXIII.  Neglect  TO  VACATE,  i.  Where  a  tenant  holds 
over  after  the  expiration  of  his  term,  without  objection  from 
the  lessor,  the  tenancy  is  subject  to  all  the  covenants  contained 
in  the  previous  lease.  Betz  vs.  Delbert,  16  W.  N.,  360. 
Sharpless  vs.  Weigle,  7  W.  N.,  376.  2.  Where  the 
lessee  remains  in  possession  after  his  term  is  ended, 
it  is  optional  with  the  lessor  to  treat  him  as  a  trespasser 
or  as  a  tenant.  A  lessee  may  waive  the  three  months'  notice 
to  quit  required  by  statute.  Kaier  vs.  Leahy,  1 5  Pa.  County,, 
243.  3.  Where  a  tenant  holds  over  after  the  expiration  of  a 
sealed  lease,  the  landlord's  claim  is  for  use  and  occupation,  and 
the  lease  is  not  the  foundation  of  the  claim,  but  only  evidence 
of  its  amount.    Petroleum  Co,  vs.  Logan,  6  W.  N.,  502. 
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Neglect  to  procure  a  survey.  One  guilty  of  laches  in 
not  endeavoring  to  procure  a  survey  on  his  application  in  the 
land  office  shall  be  postponed.  Cherry  vs.  Robinson,  i 
Y.,  521. 

Larceny. 

Neglect  to  prove.  Larceny  is  the  felonious  taking  the 
property  of  another  without  his  consent  and  against  his  will, 
with  intent  to  convert  it  to  the  use  of  the  taker.  Where  the 
owner  parts  with  the  custody  of  his  property,  and  not  with 
the  possession,  and  the  defendant  converts  the  chattel  to  his 
own  use,  it  is  larceny,  although  he  had  no  felonious  intent  at 
the  time  he  received  it.   Comm.  vs.  Hutchinson,  2  Parsons,  389. 

Xease. 

I.  Neglect  by  alteration.  Where  a  lease  has 
evidently  been  altered  in  a  material  point,  it  should  not  be 
admitted  in  evidence,  until  some  testimony  be  offered  explana- 
tory of  the  alteration.     Burgwin  vs.  Bishop,  91  Pa,,  336. 

II.  Neglect  by  assigning.  i.  A  lease  contained  a 
covenant  that  the  lessee  should  not  assign  the  lease.  The 
lessee,  with  the  consent  of  the  lessor,  did  assign  it.  Held,  a 
surety  to  the  lease  was  thereby  discharged.  Bedfordvs,  Jones, 
5  Legal  Opinion,  90.  2.  Where  a  clause  in  a  lease  prohibits 
the  transfer  thereof  by  lessee  under  penalty  of  forfeiture,  the 
mortgaging  of  the  leasehold  by  the  lessee  will  constitute  a 
sufficient     ground    of    forfeiture.      Becker    vs.    Werner,   98 

Pa.,  555. 

III.  Neglect  in  duration,  i.  A  lease  for  no  determinate 
length  of  time  is  a  lease  for  one  year.  Knoll  vs.  Jones,  3 
Lancaster  Review,  152.  2.  Leases  of  doubtful  duration  must 
be  construed  favorably  to  the  tenant.  In  all  cases  of  uncer- 
tainty the  tenant  is  more  favored  by  the  law.  Comm,  vs. 
Sheriff,  3  Brewster,  537.     Henry  vs.  Wilson,  i  W.  N.,  506. 

IV.  Neglect  in  executing.  A  lease  executed  by 
an  agent  without  any  written  authority  from  the  lessor,  has 
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the  force  and  effect  of  a  lease  at  will.  At  the  mosti  such 
a  lease  may  be  considered  as  running  from  year  to  year,  and 
is  terminable  at  the  end  of  any  year  at  the  will  of  either  party  ► 
Laran's Estate,  29  W.  N.,  115.     20  Phlla.,  174. 

V.  Neglect  by  interlining.  An  interlineation  of  cer- 
tain words  in  a  lease,  sp  as  to  make  it  conform  to  the  under- 
standing  of  the  parties  at  the  time  of  its  execution,  is  not  a 
fraudulent  alteration  or  forgery.  Paidi  vs.  Comm.^  89 
Pa.,  432, 

VL  Neglect  in  interpreting.  Where  the  wording  of 
a  lease  is  so  indefinite  as  to  raise  doubts  as  to  its  true  mean- 
ing, the  rule  is  to  interpret  it  liberally  for  the  lessee.  Troufs. 
Appeal,  24  Pittsburg  Jottmal,  133. 

VII.  Neglect  in  making.  A  parol  agreement  between 
a  landlord  and  a  tenant  in  possession  for  a  lease  of  the  property 
for  a  term  of  three  years  commencing  one  year  after  the  date 
of  the  agreement,  is  void  under  the  statute  of  frauds.  The 
&ct  that  the  tenant  made  certain  improvements  in  view  of  such 
lease,  does  not  create  a  sufficient  equity  to  take  the  case  out  of 
the  operation  of  the  statute.  Whiting  vs.  Opera  House  Co.^ 
88  Pa.,  100. 

VIII.  Neglect  in  the  record.  A  record  which  fails  to 
set  forth  the  terms  of  the  lease,  the  amount  of  rent  and  other 
facts,  is  fatally  defective.  Tyrell  Building  Ass*n  vs.  Daughen^ 
7  W.  N.,  244. 

IX.  Neglect  in  representations.  If  a  landlord,  in 
making  a  lease,  falsely  allege  that  certain  property  is  part  of 
the  demised  premises,  knowing  that  it  is  essential  to  the  tenant's 
business,  the  latter  may  rescind  the  contract.  Morris  vs. 
Shakespeare,  35  Pittsbtirg  Jotunal,  496.  Lockwood  vs. 
McNamara,  6  W.  N.,  367. 

X.  Neglect  in  signing.  A  lessor  signed  as  "  agent," 
disclosing  no  principal,  the  tenure  being  under  the  lessor,  the 
lessee  could  not  contest  his  title.  Bedford  vs.  Kelly,  61 
Pa»,  491. 

XI.  Neglect  of  authority  to  make.     A  lease  made 
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by  certain  officers  of  a  corporation,  unauthorized  so  to  do,  will 
<be  declared  invalid.  Mere  silence  will  not  be  construed  to  be 
acquiescence.     Kersey  Oil  Co,  vs.  R,  R,,\2  Phila.,  374. 

XII.  Neglect  to  carry  out  provisions.  A  clause  of 
forfeiture  inserted  in  a  lease,  and  intended  for  the  benefit  of  the 
lessor,  can  be  invoked  by  the  lessor  only.  Wills  vs.  Gas  Co,^ 
27  Pittsburg  Journal,  1 39. 

XIII.  Neglect  to  comply  with  conditions.  Where 
the  lessor  has  acquiesced  in  the  breach  of  covenant  by  accept- 
ing rent  subsequently  due,  he  must  give  notice  of  his  intention 
to  enforce  the  strict  performance  of  the  covenant  before  he  can 
take  advantage  of  a  clause  of  forfeiture.  Oliver  vs.  Brophy^ 
i8W.  N..427. 

XIV.  Neglect  to  continue.  A  farm  lease  terminates 
with  the  death  of  the  tenant.  Jaqiiette's  Estate^  i  Chester 
Co.,  197. 

XV.  Neglect  to  deliver.  Where  a  lease  was  pre- 
pared and  signed  by  the  lessee  and  his  surety,  but  not  signed 
at  the  time  by  the  lessor,  nor  at  any  time  in  the  presence  of 
the  lessee,  nor  delivered  to  him,  and  the  premises  were  never 
taken  possession  of  by  the  lessee,  nor  rent  paid,  held,  that 
<lelivery  was  as  necessary  on  the  part  of  the  lessor,  even  though 
he  should  retain  possession  of  the  lease,  as  it  was  on  the  part 
of  the  lessee.     Kelsey  vs.  Tourtelotte^  59  Pa.,  186. 

XVI.  Neglect  to  occupy  premises.  Under  the  statute 
of  frauds,  a  parol  contract  to  lease  premises  for  more  than  three 
years  is  void.  Damages  cannot  be  recovered  for  the  loss  of 
the  bargain  ;  but  if  the  landlord  so  altered  his  premises  as  to 
unfit  them  for  ordinary  purposes  or  put  unnecessary  improve- 
ments upon  them  at  the  request  of  the  other  party,  he  might 
recover  for  such  expense.    Sausser  ws.  SteinmetZy  88  Pa.,  324. 

XVII.  Neglect  to  record.  Leases  for  years,  under 
twenty-one  years,  accompanied  by  possession,  need  not  be 
recorded,  nor  assignments  of  such.  A  lease  for  years  is  the 
subject  of  levy  and  sale  on  fieri  facias,  Williams  vs.  Downing^ 
18  Pa.,  60. 
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XVIII.  Neglect  to  rescind,  i.  The  declaration  of  a 
landlord  that  a  tenant  has  given  up  his  lease,  accompanied  by 
an  unsuccessful  attempt  to  lease  to  another,  is  not  conclusive 
evidence  that  the  relation  of  landlord  and  tenant  has  ceased. 
There  must  be  an  agreement  to  rescind,  or  the  lease  continues 
in  force.  Milling  vs.  Becker,  i  York  Record,  205.  2.  Mere 
removal  of  a  tenant  with  an  unaccepted  offer  to  deliver  the 
key  is  not  evidence  of  the  termination  of  a  lease.  Taking  care 
of  the  key  and  cleaning  the  windows  of  a  house  after  the  tenant 
had  left,  are  not  conclusive  evidence  of  the  landlord's  acceptance 
of  a  surrender.     Milling  vs.  Becker,  96  Pa.,  182. 

XIX.  Neglect  to  sign.  i.  If  a  lessee  who  has  not 
signed  the  lease,  accepts  it  when  signed  and  sealed  by  the 
lessor,  the  lease  binds  him  the  same  as  if  he  had  executed  to 
it.  Carnegie  Gas  Co.  vs.  Philadelptda,  158  Pa.,  317.  2.  The 
omission  of  a  lessee  to  sign  a  lease  frees  from  liability  a  surety 
who  has  signed.  Cooney  vs.  Biggerstaff,  34  Pittsburg  Jour- 
nal, 381. 

Legacy. 

I.  Neglect  by  dupucating.  Where  a  legacy  is  given 
by  a  will,  and  by  a  codicil  another  legacy  is  given  to  the  same 
person,  the  second  is  deemed  as  additional  to  the  first,  unless  a 
contrary  purpose  is  distinctly  manifested  by  the  instruments 
themselves.     Brisben's  Appeal,  i  Lancaster  Bar,  No.  19. 

II.  Neglect  in  demanding.  The  burden  of  proof  lies 
on  the  legatee  after  twenty  years  from  the  time  the  legacy  was 
demandable ;  prior  to  that  time  the  onus  is  upon  the  person 
resisting  payment.     Bentley's  Estate,  8  W.  N.,  455. 

III.  Neglect  in  language  of  a  bequest.  Should  a 
testator,  in  his  will,  merely  say,  **  I  desire  A.  B.  to  have  one 
thousand  dollars,"  it  would  be  as  effectual  a  legacy  as  if  he  was 
to  expressly  direct  it."     Burt  vs.  Herron,  66  Pa.,  402. 

IV.  Neglect  in  name  of  legatee,  i.  Where  two  parties 
claim  a  legacy,  neither  of  whom  bears  the  name  of  the  legatee 
in  the  will,  and  it  is  uncertain  which  is  the  one  intended  by 
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the  testator,  if  either,  it  must  be  determined  by  a  consideration 
of  all  the  language  used,  and  by  proof  of  facts  and  surrounding^ 
circumstances.   Washington  University's  Appeal,  iii  Pa.,  572. 

2.  Names  of  legatees  may  be  supplied  to  effectuate  the  intent- 
ion of  the  testator.     Robinson's  Estate^  10  Lancaster  Bar,  2. 

V.  Neglect  in  purchasing.  A  residuary  legatee,  the 
wife  of  an  executor,  in  the  absence  of  fraud,  may  purchase, 
through  the  medium  of  her  husband,  acting  as  her  agent,  the 
share  of  another  residuary  legatee.  The  rule  which  prohibits 
a  trustee  from  buying  at  his  own  sale,  has  no  application  to 
such  case.  Dundas'  Estate,  136  Pa.,  318. 

VI.  Neglect  in  revoking.  Lead  pencil  lines  drawn 
through  a  legacy  by  the  testator,  when  the  will  is  written  in 
ink,  is  a  revocation  of  such  legacies.  Precisely  the  same  effect 
is  to  be  given  to  writings  in  lead  pencil  as  to  those  written  in 
ink.    Tomlinsoris  Estate,  7  Lancaster  Review,  149. 

VIL  Neglect  of  legatee,  i.  Though  a  legatee  may 
release  or  renounce  a  legacy,  and  thus  become  a  competent 
witness  to  prove  a  will,  yet  he  cannot  make  himself  competent 
by  assigning  his  interest  to  another.  Hans  vs.  Palfner,  21  Pa., 
296.  2.  A  legatee  who  has  received  his  legacy,  and  after- 
wards concludes  to  contest  the  will,  may  return  the  legacy  ta 
the  executors,  otherwise  he  is  barreJ  by  the  rule  that  forbids 
him  to  take  under  the  will  that  which  the  testator  gave  him, 
and  at  the  same  time  deny  its  validity  as  to  others.  Miller's 
Estate,  166  Pa.,  97. 

VI IL  Neglect  to  bear  interest,  i.  The  rule  that 
interest  upon  legacies  does  not  commence  to  accrue  until  one 
year  after  the  death  of  the  testator,  gives  way  at  all  time  to  the 
testator's  intent.  Flickwir's  Estate,  136  Pa.,  374.  2.  As  a 
general  rule,  a  legacy  bears  no  interest  until  the  time  it  becomes 
payably  by  the  terms  of  the  bequest.  An  exception  exists, 
where  the  legacy  is  to  a  minor  child  of  the  testator,  who  has 
no  other   means  of  support.     Kerr  ws,  Bosler,  62  Pa.,  187. 

3.  When  a  testator  bequeaths  a  sum  of  money  and  fixes  the  time 
of  payment,  he  determines  by  that  act  the  precise  sum  to  be 
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paid  at  the  time  fixed  by  him.  The  only  exception  is  where 
the  law  infers  an  intention  to  pay  interest  from  the  relation  in 
which  the  testator  stands  to  the  legatee.  Page's  Appeal,  yi  Pa.,. 
404.  4.  As  a  general  rule,  pecuniary  legacies  do  not  bear 
interest  until  they  are  payable,  u  e.,  until  one  year  after  the 
testator's  death.  Where,  however,  such  legacy  is  made  in  trust 
to  apply  the  income  to  the  support  of  the  legatee,  such  legacy 
bears  interest  from  the  date  of  the  testator's  death.  So  a  legacy 
of  interest-bearing  securities.  ToTvnsend's  Appeal,  io6  Pa.,  269. 

IX.  Neglect  to  claim.  Where  a  legacy  is  dependent 
upon  the  legatee  applying  personally  for  it,  and  if  uncalled  for 
within  five  years  to  become  part  of  the  residuary  estate,  held^ 
that  no  personal  application  having  been  made  by  the  legatee^ 
who  died  within  the  five  years,  his  administrator  was  not  enti- 
tled to  the  money,  but  passed  it  into  the  residuary  estate*^ 
Stover's  Appeal,  jy  Pa.,  282. 

X.  Neglect  to  deliver.  A  specific  legatee  will  take 
nothing,  if  the  thing  bequeathed  be  adeemed  by  the  testator  in  his 
lifetime.  General  legacies  will  abate  proportionably ,  if  there  be 
not  assets  to  pay  them  in  full.  Cascaden's  Estate,  8  Phila.,  582. 

XI.  Neglect  to  furnish  refunding  bond.  No  legacy 
can  be  recovered  from  an  executor  or  administrator  without  a 
refunding  bond  to  protect  him  against  debts  which  may  arise. 
LinsenbigUr  vs.  Gourley,  56  Pa.,  166. 

XII.  Neglect  to  pay.  i.  Where  the  person  named  as 
legatee  in  a  will  is  dead  at  the  time  of  making  it,  the  legacy 
is  void.  Cunkle's  Estate,  i  Pearson,  436.  2.  Where  a  testator 
dies  without  leaving  personal  estate  sufficient  for  the  payment 
of  legacies,  they  are  adeemed  wholly  ox  pro  tanto,  unless  there 
is  something  in  the  will  to  denote  an  intention  that  they  should 
be  paid  out  of  the  real  estate.  DuvaTs  Estate,  146  Pa.,  176. 
3.  Where  an  accountant  commingles  with  his  own  money 
funds  awarded  to  a  distributee  or  legatee,  he  is  liable  for 
interest  from  one  year  after  the  adjudication  of  his  account.. 
He  may  hold  the  legacy  for  a  year,  where  the  legatee's  where- 
abouts are  unknown.     After  that  time  it  should  be  deposited 
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at  interest  in  a  savings  bank  or  trust  company,  or,  as  the  last 

xesort,  paid  into  court.     Vogdes'  Estate,  23  W.  N.,  471. 

XIII.  Neglect  to  pay  interest  upon.  The  rule  that 
legacies  are  not  payable  till  the  end  of  the  year,  and  do  not 
bear  interest  until  then,  does  not  apply  to  legacies  charged  on 
the  person  of  a  devisee  to  pay  the  specified  legacies.  Hamilton 
vs.  Porter,  63  Pa.,  332. 

Xetters. 

I.  Neglect  in  admitting  in  evidence.  A  private  letter, 
the  only  proof  of  which  is  the  testimony  of  a  witness  that  he 
received  it  by  mail,  and  that  it  had  the  signature  of  a  certain 
person,  but  the  witness  had  no  knowledge  of  the  signature, 
is  not  admissible  in  evidence.  Sweeney  vs.  Oil  &  Gas  Co., 
130  Pa.,  193. 

II.  Neglect  in  mailing.  Delivery  of  a  letter,  duly 
stamped  and  properly  directed,  to  a  United  States  letter  carrier 
while  on  his  rounds,  is  a  legal  mailing  thereof.  Pearce  vs. 
Langfit,  loi  Pa.,  507. 

III.  Neglect  to  deliver.  There  is  no  presumption  of 
law  that  a  letter  mailed  to  one  at  the  place  he  usually  receives 
his  letters,  was  received  by  him.  A  strong  probability  of  its 
receipt  may  arise  from  the  fact  of  its  deposit  in  a  mail  bag. 
Belief onte  Bank  vs.  McManigle,  69  Pa.,  1 56. 

IV.  Neglect  to  give  notice.  Letters  properly  directed 
and  duly  mailed  are  sufficient  evidence  of  notice  of  the  dis- 
honor of  bills  or  non-payment  of  negotiable  notes.  It  estab- 
lishes no  such  legal  conclusion  in  other  business  relations. 
It  is  nevertheless  a  step  towards  proving  actual  notice.  With 
slight  corroborative  notice,  a  jury  might  be  justified  in  finding 
such  notice.     Kenney  vs.  Altvater,  yj  Pa.,  38. 

V.  Neglect  to  receive,  i  .  There  is  no  presumption 
of  law  that  a  letter  mailed  to  one  at  the  place  he  usually 
receives  his  letters  was  received  by  him,  and  hence  the  mail- 
ing of  a  letter,  without  more,  to  a  person  does  not  affect  him 
with  notice.     BigUn  vs.  Reichard,  2  Luzerne  Register,   169. 
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2.  The  depositing  a  letter,  properly  addressed,  with  the  post- 
age prepaid  in  the  post  office,  is  prima  facie  evidence  that  the 
person  to  whom  it  was  addressed  received  it.  Folsom  vs.  Cook^ 
115  Pa,,  539.    3.  The  presumption  that  a  letter  addressed  to  a 
'  party  and  deposited  in  the  post  office  was  delivered,  is  only 
prifna  facie  evidence  and  may  be  rebutted.     Pleasant  Valley  vs. 
Burke ^  5  Kulp,  140.     4.  Depositing  in  the  post  office  a  prop- 
erly-addressed   prepaid    letter  raises  a  natural   presumption 
that  it  reached  its  destination  by  due  course  of  mail,  and  is 
prima   facie  evidence  that  it  was  received  by  the  person   to 
whom  it  was  addressed.      Whitmorevs,  Ins,  Co,,  148  Pa.,  405. 
Jensen  vs.  McCorkell^  154  Pa.,  323. 

Libel. 

I.  Neglect  in  affidavit  for  a  capias.  The  affidavit  to 
support  a  capias  for  alleged  libel  should  specify  the  exact  langu- 
age used,  and  should  aver  publication.  Beach  vs.  Wade,  3  W. 
N.,  219. 

II.  Neglect  in  publishing.  A  letter  written  by  the 
defendant  to  the  plaintiff'*s  attorney  in  response  to  a  threat  by 
the  latter  to  institute  suit  against  him,  the  defendant's  letter 
charging  the  plaintiff*  with  an  attempt  to  cheat  him,  is  a  privi- 
leged communication,  and  an  indictment  based  thereon  should 
be  quashed.     Comm.  vs.  Pavitt,  14  W.  N.,  27. 

III.  Neglect  of  editor  of  newspaper.  A  proprietor  of 
a  newspaper  who,  for  a  libel  published  in  it,  was  criminally 
convicted  and  fined,  sought  to  recover  from  his  editor,  who  was 
the  author  of  the  libel,  the  expenses  which  he  had  incurred 
by  his  misfeasance ;  held,  that  no  person  who  has  committed  a 
criminal  act  shall  recover  compensation  against  a  person  who 
has  acted  jointly  with  him  in  the  commission  of  such  crime. 
Armstrong  Co,  vs.  Clarion  Co.,  66  Pa.,  220. 

IV.  Neglect  to  establish  plea  of  justification.  A 
failure  to  establish  a  plea  of  justification  enhances  the  damages, 
because  the  plea  is  a  reiteration  of  the  libel.  Smith  vs.  Tinus 
Co,,  36  W.  N.,  561. 
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V.  Neglect  to  prove  malice.  In  action  for  libel,  in  order 
to  prove  malice,  it  is  not  necessary  to  show  the  accused  bore  the 
injured  party  ill-will ;  if  the  publication  be  wilful  and  is  not  privi- 
leged,malice  may  be  inferred.   Camm.ws, Brawn, i  Pa.  Dist,s65. 

Licenses. 

I.  Neglect  IN  APPLICATION,     i.  The  twelve  signers  of 
the  certificate  required  by  statute  to  an  application  for  a  license 
to  sell  liquors  at  a  hotel,  or  eating  house,  must  write  their  own 
signatures ;  a  mark  or  the  name  written  by  another  is  not 
sufficient.     They  must  also  be  citizens  and   residents  of  the 
township.     Granfs  Application,    2    Montgomery    Co.,     121. 
Faugnan's  Application ,  Idem,  125.     Hoy's  Application,  3  Idem^ 
188.     2.  Courts  are  just  as  much  bound  to  grant  licenses  in 
proper  cases  as  they  are  to  refuse  licenses  in  improper  cases. 
Courts  do  not  make  the  law ;  their  only  function  is  to  admin- 
ister it.     The  applicant  must  present  in  his  petition  the  follow- 
ing facts:     (i)  That  he  is  a  person  of  good  repute  for  honesty 
and     temperance.     (2)  That    he    has    the    accommodations 
required  by  law.     (3)  That  his  house  is  necessary  to  accom- 
modate the  public  and  to  entertain  strangers  and  travelers. 
The  application  should  be  signed  only  by  citizens  of  the  bor- 
ough or  ward  in  which  the  public  house  is  asked  for.    License ^ 
In  re,  19  W.  N.,  357. 

II.  Neglect  IN  BOND.  The  commonwealth  is  entitled  to 
a  clean  bond,  without  erasures ;  a  bond  which  upon  its  face 
requires  no  explanation.    Comm,  vs.  Wilson,  25  W.  N.,  148. 

III.  Neglect  in  granting.  A  license  improvidently 
granted  without  fulfilling  the  requirements  of  the  acts,  may  be 
revoked.  When  more  than  one  license  has  been  granted  to  one 
person,  he  cannot  make  the  other  licenses  good  by  transferring 
them.  The  discretion  in  granting  or  refusing  licenses  must  not 
be  the  personal  wish  of  the  court  on  the  subject  of  license.  The 
public  good  is  primarily  to  be  considered.  In  Itcense  applica- 
tions, the  court  must  not  decide  arbitrarily.  WhiUing's  Petition, 
18  Phila.,670.  Kelly,  In  re.  Idem, /^(>,  Hayes,  In  re.  Idem,  ^^6. 
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IV.  Neglect  of  notice  of  remonstrance.  Whai  a 
remonstrance  is  filed  against  an  old  license,  without  notice  to 
the  petitioner,  and  no  evidence  of  change  of  circumstances 
since  the  original  license  was  granted,  or  of  specific  acts  of 
misconduct,  the  license  will  be  granted.  Reif's  License , 
Lehigh  Valley  Rep.,  400. 

V.  Neglect  of  party  holding  a  license.  Where  proof 
is  made  to  the  court,  that  the  party  holding  a  license  has  vio- 
lated any  of  the  laws  relating  to  the  sale  of  liquors,  the  act  is 
mandatory  upon  the  judge  to  revoke  the  license.  Genevans 
License^  3  Pa.  Dist.,  722.     Comm,  vs.  McCandless,  Idem,  30. 

VI.  Neglect  of  remonstrants.  General  remonstrances 
are  not  responsive  to  any  petition  filed,  and  hence  are  value- 
less. Only  neighboring  citizens  should  sign  petitions  or 
remonstrances.  The  best  evidence  of  the  necessity  of  a  public 
house  is  the  amount  of  lawful  business  done  there  the  previous 
year.     License  Cases ,  In  re,  4  Lancaster  Review,  133. 

VII.  Neglect  to  avail  one's-self  of.  In  the  event  of 
the  death  of  an  applicant  for  a  retail  liquor  license,  pending 
proceedings  for  the  granting  of  the  same,  the  license  may  be 
issued  to  the  successor  of,  or  a  substitute  for,  the  original 
applicant.     McOmber's  Licetise,  3  Pa.  Dist,  431. 

VIII.  Neglect  TO  continue,  i.  The  courts  have  power 
to  revoke  a  liquor  license  upon  cause  shown.  GabeVs 
License,  13  Luzerne  Register,  445.  2.  Under  the  act  of  May 
13,  1887,  it  is  the  duty  of  the  court  to  revoke  the  license  of 
one  who  violates  the  liquor  laws.  Woodward's  Application,  3 
Montgomery  Co.,  190.  Niblock's  License,  Idem,  153,  154. 
3.  The  selling  of  liquors  to  a  person  of  known  intemperate 
habits,  or  to  a  person  visibly  affected  by  intoxicating  drinks,  is 
such  a  violation  of  the  act  of  1887  as  will  compel  the  court  to 
revoke  the  license.  Konetzi's  License,  6  Montgomery  Co.,  82. 
Monoghan*s  License,  Idem^  84. 

IX.  Neglect  to  grant,  i.  The  licensing  power  of  the 
court  is  to  be  regarded  as  a  solemn  trust,  to  be  administered 
fearlessly,  impartially  and  conscientiously.     In  applications  for 
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license,  the  petitions  and  remonstrances  are  persuasive  but  not 
conclusive  evidence  on  the  question  of  necessity.  Arnold's 
Application,  i  Northampton  Co.,  93.  Conroys  Ucetise^  Idem, 
413.  2.  A  judge  has  lawfully  exercised  his  discretion  in 
refusing  a  liquor  license  under  the  act  of  June  9,  1891,  where 
he  states  in  his  opinion  that  he  had  personal  knowledge  of  the 
facts  pertinent  to  the  case,  and  made  careful  inquiry  as  to  the 
necessity  of  the  license,  and  the  fitness  of  the  applicant,  and^ 
considering  the  best  interests  of  the  community,  he  refused  the 
application.  Atnerican  Brewing  Co,,  In  re,  161  Pa.,  378. 
3.  While  it  is  the  duty  of  the  court  to  grant  licenses  to  sell 
spirituous  liquors,  in  proper  cases,  nothwithstanding  the 
remonstrances,  yet  the  court  should  consider  the  number  and 
character  of  the  petitioners  and  remonstrants,  and  where  the 
prevailing  sentiment  of  a  community  appears  to  be  that  there 
is  no  necessity  for  a  licensed  hotel,  the  license  should  not  be 
granted.  Bedlows  License,  2  Montgomery  Co.,  30.  Calla- 
han's Application,  Idem,  wj,  StnitKs  Petition,  Idem^  118. 
Beaver  Co,  Licenses,  3  Idem,  64.  Liquor  licenses.  In  re,  4 
Idem,  yj,  4.  The  discretion  of  the  court  in  granting  or 
refusing  to  sell  liquors  is  to  be  exercised  on  a  due  considera- 
tion of  all  the  facts  known  to  the  court.  The  sale  of  intoxi- 
cating liquors,  by  licensed  houses,  in  flasks,  bottles 
or  other  vessels  to  be  drunk  elsewhere,  is  contrary  to 
the  spirit  of  the  license  laws.  Boldridge's  Application^  2 
Delaware  Co.,  117.  Dugan's  Application,  Idem,  '^0$.  5.  The 
discretion  of  the  court  in  granting  or  refusing  hotel 
licenses,  is  to  be  exercised  on  a  due  consideration  of  the  facts 
disclosed.  Boldridge's  Application,  2  Chester  Co.,  237.  Derr's 
Application,  Idem,  505.  6.  In  passing  upon  petitions  for 
liquor  licenses,  the  court  should  consider  matters  within 
its  own  knowledge  as  well  as  those  produced  by  depositions. 
Bourjohn's  Petition,  3  Delaware  Co.,  3.  7.  An  applicant  for  a 
wholesale  liquor  license,  under  the  act  of  May  24,  1887, 
whose  license  was  refused  by  the  quarter  sessions,  applied  to 
the  supreme  court  for  a  mandamus,  alleging  his  citizenship. 
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his  temperate  habits  and  good  moral  character  ;  that  he  had 
complied  with  all  the  requirements  of  the  law,  and  that  no 
remonstrance  had  been  made  against  him.  The  supreme 
court  refused  to  issue  the  mandamus.  Comm.  vs.  Fell,  28. 
W.  N.,  429.  8.  Where  a  remonstrance  was  filed,  alleging 
that  an  applicant  for  a  license  to  sell  liquor  was  not  of  good 
moral  character,  and  a  hearing  was  had,  the  refusal  to  grant 
a  license  cannot  be  reviewed  by  the  supreme  court  on  the 
merits.  CoUant's  Petition,  134  Pa.,  551.  WheelMs  Petition^ 
Idem,  554.  9.  The  associate  judges  may  grant  or  refuse 
a  license  to  sell  liquors  without  or  against  the  consent  of  the 
the  president  judge.  Kahrer's  License,  i  Pa.  Dist.,  547. 
ID.  The  discretion  which  the  court  has  in  passing  upon  applica- 
tions for  license  is  judicial  in  its  nature,  but  it  may  refuse  to 
grant  a  license,  although  the  petition  presents  a  prima  facie 
case,  if  it  knows  from  its  own  observation  and  acquaintance,, 
that  the  applicant  is  not  a  fit  person,  or  that  the  house  is  not 
necessary.  KelnUnski's  License,  1 64  Pa.  ,231.  1 1 .  A  decision, 
on  the  granting  of  a  license  is  judicial,  not  arbitrary  or  wilful ; 
a  sound  discretion  exercised  upon  the  circumstances  of  each, 
case  presented,  and  not  a  general  opinion  upon  the  propriety 
of  granting  licenses.  In  judging  the  necessity  of  licenses, 
the  court  will  be  governed  by  the  number  and  character  of 
the  petitioners  for  and  against  the  proposed  license.  Any 
citizen,  male  or  female,  may  sign  petitions  and  remonstrances. 
Licenses,  In  re,  2  C.  P.  Reporter,  68.  3  Idem,  211.  Susque- 
hanna Chronicle,  2.  12.  The  necessity  for  the  sale  of  liquors 
is  a  matter  to  be  determined  by  the  court  in  the  exercise  of 
its  sound  judicial  discretion.  The  opinions  of  residents  of  the 
vicinity,  as  manifested  in  special  petitions  and  remonstrances^ 
should  have  great  weight  King's  Application,  2  Pa.  County, 
17.  Sevems'  License,  Idem,  75.  Northumberland  County' 
Licenses,  Idem^  660.  Vandike,  In  re,  16  Phila.,  652. 
13.  Upon  an  appeal  from  the  decree  of  the  quarter  sessions 
refusing  to  grant  a  liquor  license,  the  supreme  court  will  not 
review  the  facts  of  the  case.     Leister's  Appeal,  20  W.  N.,  224.. 
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14.  On  applications  for  licenses  to  sell  liquor,  the  court,  has 
no  personal  discretion,  except  as  to  the  fitness  of  the  petitioner 
and  the  sufficiency  of  the  accommodations  provided  by  him. 
McGoldricKs  Petition^  i  Delaware  Co.,  469.  15.  Licenses 
will  be  refused,  when  it  appears  from  the  number  and  character 
of  the  remonstrants,  that  the  particular  license  is  unnecessary 
for  the  accommodation  of  the  public  and  the  entertainment 
of  strangers  and  travelers.  It  is  the  necessity  for  a  hotel  or 
mating  house  which  is  to  be  considered.  Mercer  Co.  Licenses, 
3  Pa.  County,  43.  Beaver  Co,  Licenses,  Idem,  56.  Wayne, 
Co,  Licenses,  Idem,  301.  16.  The  act  of  May  24,  1887,  con- 
fers upon  the  court  no  power  to  determine  the  fitness  of  a 
person  to  receive  a  wholesale  license  to  brew  liquors,  except 
as  to  citizenship^  temperate  habits  and  good  moral  character. 
Prospect  Brewing  Co's  Petition,  127  Pa,,  524.  17.  Where 
the  record  of  an  application  for  a  retail  liquor  license  shows 
that  the  case  was  considered  by  the  lower  court,  the  supreme 
court  will  not  reverse,  although  the  lower  court  filed  no 
opinion,  and  assigned  no  reason  for  its  action.  QidnUnCs 
License,  169  Pa,,  115.  18.  A  judge  who  refuses  all  applica- 
tions for  licenses,  unless  for  cause  shown,  errs  as  widely  as  a 
judge  who  grants  all  applications.  In  either  case,  it  is  not  the 
-exercise  of  judicial  discretion,  but  of  arbitrary  power. 
RaudenbtiScK s  Petition,  120  Pa.,  328.  Gordon's  Application, 
7  Pa.  County,  136.  19.  Under  the  wholesale  license  act  of 
June  9,  1 89 1,  the  courts  have  no  authority  to  inquire  into  the 
necessity  in  the  case  of  brewers  and  distillers;  and  if  the 
applicants  are  qualified,  it  is  the  duty  of  the  court  to  grant  the 
license.  Rieger,  In  re,  8  Montgomery  Co.,  89.  20.  Where 
the  record  in  an  application  for  a  liquor  license  shows  that  the 
case  was  heard,  considered  and  refused  by  the  court  because 
there  was  no  necessity  for  the  house  to  be  licensed,  and  there 
is  nothing  else  on  the  record,  the  supreme  court  will  not  assume 
that  the  license  court  acted  arbitrarily.  Sandcroffs  License^ 
168  Pa.,  45.  21.  Under  the  act  of.May  13,  1887,  the  courts 
•of  quarter  sessions  have  the  discretion   to   grant   or   refuse 
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licenses  to  sell  liquor ;  such  discretion,  however,  is  to  be 
exercised  in  a  sound  judicial  manner.  A  belief  in  the  mind 
of  the  judge  tliat  licenses  should  not  be  granted  at  all,  is  to 
make  law,  not  to  administer  it.  Sparrow's  Petition^  138 
Pa.,  176.  22.  To  grant  or  refuse  a  tavern  license  is  entirely 
within  the  discretion  of  the  court,  and  no  appeal  lies  therefrom. 
Toole's  Appeal,  90  Pa.,  376. 

X.  Neglect  to  obtain,  i.  A  sale  of  liquor  without  a 
license,  even  by  a  club  organized  in  good  faith,  through  its 
officers  or  employees,  even  to  one  of  its  own  members,  is  a 
violation  of  law.  The  transaction  is  a  sale,  whether  the 
liquor  is  paid  for  in  cash  or  charged  to  a  member.  Comm.  vs. 
Steffner,  10  Lancaster  Review,  92.  2.  Where  premises  were 
let  for  use  sciely  as  a  saloon,  the  tenant  is  liable  for  rent,  even 
if  he  fails  to  obtain  a  license  to  sell  liquors.  The  risk  of 
obtaining  it  was  assumed  by  the  lessee,  and  that  risk  he  knew 
depended  on  many  contingencies,  such  as  public  necessity, 
character  and  conduct  of  the  appellant,  etc.  Teller  vs.  Boyle , 
132  Pa.,  59. 

XI.  Neglect  to  obtain  license  for  sale  of  patent  medi- 
cines. By  the  act  of  1849,  persons  who  sell  patent  medicines 
are  obliged  to  take  out  a  license.  Laffer's  Appeal,  1 3  Phila.,  499. 

XII.  Neglect  to  refuse,  i  .  When  the  court  is  judicially 
convinced  of  the  necessity  for  a  license,  a  license  will  be 
granted  though  a  remonstrance  be  filed,  signed  by  a  far  greater 
number  of  persons  than  the  signatures  to  the  petition.  Winters, 
In  re,  26  W.  N.,  74.  2.  The  court  of  quarter  sessions 
may,  in  its  discretion,  revoke  the  license  of  a  tavern- 
keeper,  who  sells  liquor  to  minors  or  apprentices,  harbors 
intemperate  persons,  or  is  convicted  of  selling  liquor  on  Sun- 
days or  of  any  offence  involving  moral  turpitude.  Gowan,  In 
re,  I  Pearson,  83. 

Liens. 

Neglect  to  resort  to.  It  is  a  rule  in  courts  of  equity, 
that  if  one  party  has  a  lien  or  interest  in  two  funds  for  a  debt, 

62 
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and  another  party  has  a  lien  on  or  interest  in  any  one  of  the 
funds  for  another  debt,  the  latter  has  a  right  to  compel  the 
former  to  resort  to  the  other  fund  first,  for  satisfaction, 
if  necessary  for  the  payment  of  the  claims  of  both  parties ; 
and  this  rule  applies  to  judgment  creditors  and  mortgages. 
United  States  Bank^  In  re,  2  Parsons,  in. 

Life  Estates. 

Neglect  of  life  tenants,  i.  A  life  tenant  owes  the 
remainderman  no  duty,  and  is  not  charged  with  any  trust.  If, 
by  his  wilful  neglect  or  default,  the  estate  is  lost,  the  only 
redress  is  an  action  for  damages.  He  may  neglect  to  pay 
interest  on  a  mortgage  of  the  fee,  and  at  a  sale  under  a  fore- 
closure, may  himself  purchase  the  property.  Fidelity  Deposit 
Co.  vs.  Dietz,  132  Pa.,  36.  2.  A  life  tenant  is  never  com- 
pelled to  put  premises  in  better  order  than  when  he  received 
them.  If  the  buildings  were  in  a  state  of  decay  at  the  time 
his  term  began,  he  will  not  be  called  upon  to  repair.  Griffiths 
Estate,  32  W.  N.,  62. 

Life  Insurance.     See  '*  Insurance." 

I.  Neglect  by  changing  beneficiary.  A  policy  on  the 
life  of  the  deceased  was  made  payable  to  his  daughter,  but  was 
bequeathed  to  his  wife.  Held,  that  the  right  to  the  proceeds 
of  the  policy  vested  in  the  daughter  and  could  not  be  divested 
by  will.     Rymer  vs.  Swick,  i  Luzerne  Law  Times,  181. 

II.  Neglect  by  exposure  to  danger.  A  policy  of  insur- 
ance contained  a  condition,  that  the  policy  should  not  cover 
death  or  injury  caused  by  voluntary  exposure  to  unnecessary 
danger.  The  insured,  in  this  case,  by  a  voluntary  act,  exposed 
himself  to  a  hidden  danger,  the  existence  of  which  he  had  no 
reason  to  suspect,  whereby  he  lost  his  Ufe.     Held,  that  his 

*  death  was  caused  by  an  accident,  and  the  company  was  liable 
on  the  policy.     Biirkhardys.  Ins,  Co,,  102  Pa.,  262. 

III.  Neglect  by  intemperate  drinking,  i.  A  clause 
in  a  life  insurance  policy  provided,  that  the  company  should 
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not  be  liable  if  the  insured  should  become  so  far  intemperate 
as  to  permanently  impair  his  health.  Thus  no  degree  of  intem- 
perance would  defeat  a  recovery  on  the  policy,  unless  it  had 
the  effect  to  permanently  impair  the  health  of  the  assured. 
Any  less  effect  was  insufficient.     The  capacity  of  persons  to 
drink  liquor  is  so  unequal,  and  the  effect  so  different  on  differ- 
ent individuals,  that  it  by  no  means  follows  that  a  quantity 
sufficient  to  affect  another  man's  health  would  have  the  same 
effect  on  the  health  of  the  assured.    The  question  in  issue  here 
is,  did  the  assured's  intemperance  so  affect  his  health  ?  Odd  Fel- 
lows' Ins,    Co.  vs.  Rohkopp^  94  Pa.,  6i.     2.  In  an  applica- 
tion for  a  life  insurance  policy,  the  applicant  declared  that  he 
would  not  practice  any  pernicious  habit,  which  obviously  tends 
to  the  shortening  of  life.     The  policy  issued  contained  a  pro- 
vision that  if  any  of  the  statements  made  in  the  application 
shall  be  found  untrue,  the  policy  shall  be  void.     At  the  time 
of  making  the  application,  the  party  was  of  temperate  habits. 
Subsequently  he  used  intoxicating  liquors  immoderately,  and 
finally  died  from  an  attack  of  delirium  tremens.     Held,  that 
his  mere  declaration  that  he  would  not  practice  a  pernicious 
habit  was  not  sufficient  to  avoid  the  policy,  there  being  no 
covenant  or  warranty,  and  no  clause  in  the  policy  avoiding  it 
in  case  the  assured  should  practice  such  habit.     Knecht  vs. 
Ins.  Co.,  90  Pa.,  118.  7  W.  N.,  297.  3.  Becoming  so  far  intem- 
perate as  to  seriously  and  permanently  injure  health,  in  viola- 
tion of  a  condition  of  a  policy,  renders  the  policy  void.    Stratum 
vs.  Ins.  Co.,  23  Pittsburg  Journal,  17. 

IV.  Neglect  in  allowing  rebate  of  premiums.  Under 
the  Act  of  May  7,  1889,  no  life  insurance  company  in  the  state 
shall  make  any  discrimination  in  favor  of  individuals,  between 
insurants  of  the  same  class  and  equal  expectations  of  life  in 
the  amount  or  payment  of  premium  charged  for  policies,  nor 
shall  any  company  or  agent  pay  or  allow  as  inducements  to 
insurance  any  rebate  of  premium  payable  on  the  policy  or  any 
special  advantage  in  the  dividends  or  other  benefit  not  speci- 
fied in  the  policy.     Comm.  vs.  Momingstar,  144  Pa.,  105. 
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V.  Neglect  in  amount  of  policy.  Where  a  creditor 
takes  out  a  policy  of  insurance  on  the  life  of  his  debtor  as 
security  for  his  debt,  the  amount  of  insurance  should  not  be  so 
disproportioned  to  the  debt  as  to  make  it  a  speculative  or 
gambling  transaction.  Ulrich  vs.  Rcinoehl,  143  Pa.,  238. 
Sliaffer  vs.  Spangler,  144  Pa.,  223.  But  see  Grant  vs.  Kline ^ 
4  Lancaster  Review,  197. 

VI.  Neglect  in  answers  in  application,  i  .  In  a  suit  upon 
a  life  insurance  policy,  in  which  the  answers  in  the  application 
are  warranties,  it  is  competent  to  show  that  a  truthful  answer 
was  given,  which  the  agent  wrote  down  erroneously, and  that  the 
insured,  believing  his  answer  was  correctly  written  by  the  agent, 
signed  the  application  in  good  faith.  Mullen  vs.  Ins,  Co.^  7 
Kulp,  422.  2.  Where  the  answers  to  interrogatories  accom- 
panying an  application  for  life  insurance  were  representations 
and  not  warranties,  involving  a  question  of  good  faith,  the  jury 
in  a  suit  against  the  company  found  for  the  plaintiff,  although 
5ome  of  the  answers  were  shown  to  be  erroneous.  The  verdict 
was  not  disturbed  by  the  court.  Scharble  vs.  Ins,  Co,^  9  Phila., 
136.  Scott  ws.  Ins,  Co,,  Idem,  266.  3.  A  policy  of  insur- 
ance stipulated,  that  if  any  answers  or  representations  made  by 
the  assured  in  his  application  should  be  found  in  any  respect 
untrue,  the  policy  should  be  void.  Where  the  assured  stated 
that  his  habits  of  life  were  temperate,  when  in  truth  he  was  in 
the  habit  of  getting  uproariously  drunk  for  days  after  each  pay 
day,  his  false  assertions  would  vitiate  the  policy.  Even  an 
inaccurate  or  false  answer  in  certain  instances  is  fatal  to  a  policy, 
though  made  in  ignorance  of  the  truth.  United  Brethren  Aid 
Society  ws,  O'Hare,  120  Pa.,  256.  24.  Although  an  insured 
party  is  held  to  the  exact  truth  of  his  warranty,  yet  if  the 
words  of  the  warranty,  taken  literally,  are  inconsistent  with  the 
main  purpose  of  the  instrument,  they  may  be  interpreted,  if 
possible,  so  as  to  carry  out  the  intent  of  the  parties  and  the 
object  in  view.     Home  Ass'n  vs.  Gillespie,  1 10  Pa.,  84. 

VII.  Neglect  in  assigning  policy.  i.  The  absolute 
assignment  of  a  policy  of  life  insurance  to  one  having  no  inter- 
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est  in  the  life  of  the  insured,  the  assignor  parting  with  all  con- 
trol over  the  policy,  renders  it  a  wagering  contract  as  to  such 
assignee,  and  he  cannot  recover th«reon.  Carpenters^.  Ins.  Co.y 
161  Pa.,  9.  2.  The  assignment  of  policies  of  life  insurance  by 
a  debtor,  who  was  insolvent  when  insured,  in  trust  for  the 
benefit  of  his  wife,  is  fraudulent  and  void  as  against  creditors. 
Elliofs  Appeal^  50  Pa.,  75.  3.  A  policy  of  insurance  on  the 
life  of  another  taken  by  one  who  had  an  insurable  interest  in 
it  for  the  purpose  of  assigning  it  to  another,  who  had  no  such 
insurable  interest,  which  purpose  was  effected,  makes  said 
policy  in  the  hands  of  the  assignee  a  wagering  policy,  upon 
which  an  action  cannot  be  maintained.  Keystone  Benefit  Ass' n 
vs.  NorriSy  1 1 5  Pa.,  446.  4.  A  policy  of  insurance  was  issued 
payable  to  the  wife  of  the  assured  should  she  survive  him, 
otherwise  to  her  children.  The  assured  and  his  wife  joined  in 
an  assignment  of  the  policy,  and  afterwards  the  wife  died,  leav- 
ing children.  Held,  that  her  death  extinguished  her  interest, 
and  that  of  her  assignee  in  the  policy,  and  its  proceeds  were 
payable  to  her  children.  Browris  Appeal^  125  Pa.,  303.  5.  A 
man  contemplating  marriage,  took  out  a  policy  of  insurance  on 
bis  life,  payable  to  his  legal  representatives,  intended  for  the 
benefit  of  the  woman  he  was  about  to  marry.  After  his  mar- 
riage he  stated  his  intention  to  assign  the  policy  to  her, 
obtained  the  blank  form,  but  neglected  to  execute  it.  The 
policy  was  placed  in  the  custody  of  his  wife.  The  court  after 
his  death  considered  this  an  executed  gift,  and  awarded  the 
proceeds  to  the  wife.  Madeira's  Appeal,  17  W.  N.,  202. 
6.  Life  insurance  policies  are  regarded  as  securities  for  money, 
and  a  voluntary  conveyance  of  them  is  fraudulent  as  against 
creditors.  Where  a  policy  was  issued  to  the  assured,  the  bona 
fides  of  an  assignment  thereof  to  a  wife,  child  or  dependent 
relative  may  be  inquired  into.  Neukumcr's  Estate,  3  York 
Record,  34.  15  Lancaster  Bar,  51.  7.  When  a  life  policy  is 
issued  to  a  creditor  who  holds  it  as  security  for  a  debt,  the 
insured,  having  an  equitable  interest  therein  a  parol  assign- 
ment of  such  interest  by  the  assured  to  another  creditor,  per- 
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fected  by  a  transfer  of  the  legal  title  from  the  beneficiary,  may 
be  valid  as  against  the  administrator  of  the  insured.  Skaakws, 
Meiley,  136  Pa.,  161. 

VIII.  Neglect  in  assigning  policy  to  creditor.  A 
marked  disproportion  in  the  extent  of  the  insurance  and  the 
indebtedness  of  the  creditor  who  is  the  beneficiary,  does  not 
make  the  policy  a  wagering  one,  nor  in  the  absence  of  positive 
evidence,  that  it  was  intended  as  a  collateral  security  merely. 

Grant  vs.  Kline,  4  Lancaster  Review,  197. 

IX.  Neglect  in  attaching.  An  attachment  execution 
issued  against  an  insurance  company  during  the  life  of  the 
assured  will  not  entitle  the  garnishee  to  a  judgment  against 
the  insurance   company.     Day  vs.    his,    Co,,    34   Pittsburg 

Journal,  52. 

X.  Neglect  in  changing  residence.  A  policy  of  insur- 
ance provided  that  the  same  should  be  forfeited,  if  the  insured 
should  fail  to  give  notice  to  the  secretary  of  the  company  of 
any  change  in  his  residence.  The  insured  did  remove  his 
domicile  and  notified  the  agent  from  whom  he  had  obtained 
his  policy,  and  paid  his  assessments  both  before  and  after  his 
removal.  Held,  he  had  suflRciently  complied  with  his  promise, 
and  his  policy  was  not  forfeited.  United  Brethren  Aid  Society 
vs.  McDermond,  12  W.  N.,  73. 

XI.  Neglect  in  proofs  of  death.  Where  proofs  of 
death  furnished  to  the  company  are  defective  or  not  in  con- 
formity with  the  policy,  it  is  the  duty  of  the  insurers  to  apprise 
the  representatives  of  the  insured  of  the  fact,  so  as  to  give 
them  an  opportunity  to  supply  the  defect,  otherwise  they  will 
be  deemed  to  have  waived  all  irregularity  in  the  proofs. 
Girard  Life  Ins.  Co.  vs.  Mutual  Life  Ins,  Co,,  97  Pa.,  15. 

XII.  Neglect  in  representations.  i.  In  marine 
insurance,  the  misrepresentation  or  concealment  of  a  fact 
material  to  the  risk  will  avoid  the  policy,  although  no  fraud 
was  intended,  and  although  the  misrepresentation  was  inno- 
cently made.  Many  decisions  deny  that  this  principle  extends 
to  policies  against  loss  by  fire,  and  it  certainly  does  not  extend 
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to  life  insurances,  unless  the  policy  contained  an  express  pro- 
vision that  the  representation  was  to  be  the  basis,  or  a  con- 
dition of  the  contract  Where  a  party  warranted  his  answers 
to  be  true,  and  agreed  if  they  were  untrue  that  the  policy 
should  be  null  and  void,  he  is  bound  by  them.  Aicher  vs. 
Ins,  Co.,  6  W.  N.,  332.  13  Phila.,  139.  2.  The  words 
"sober  and  temperate "  in  a  life  insurance  policy  are  to  be 
understood  in  their  ordinary  sense.  They  do  not  imply 
total  abstinence  from  intoxicating  liquors.  Brockway  vs. 
Ins.  Co.^  10  Luzerne  Register,  181.  29  Pittsburg  Journal,  25. 
3.  Statements  made  by  an  applicant  for  life  insurance,  where 
they  are  incorrect  and  untrue,  will  not  avoid  the  policy  if  they 
are  immaterial  to  the  risk,  and  are  made  in  good  faith  and 
in  the  belief  that  they  are  true.  The  act  of  June  23,  1885^ 
decides  that  the  policy  in  such  case  will  not  be  forfeited.  Her- 
many  vs.  Life  Assn,  151  Pa.,  17.  4.  False  representations 
made  by  the  assured,  and  included  in  the  written  application, 
may  constitute  a  good  defence  in  an  action  on  the  policy. 
Norristown  Trust  Co.  vs.  Ins.  Co.,  5  Montgomery  Co.,  83. 
5.  Where  a  policy  provided,  that  if  any  answer  or  representa- 
tion made  by  the  insured  in  his  application  was  in  any  respect 
untrue,  the  policy  shall  be  void,  the  falsity  of  the  allegations 
that  the  applicant's  habits  of  life  were  temperate,  that  he  had 
never  been  afflicted  with  certain  diseases,  and  that  he  had  not 
had  medical  attendance  during  the  previous  year,  vitiated  the 
policy.  O'Hara  vs.  Aid  Society,  134  Pa.,  422.  6.  A  person 
applying  for  life  insurance  stated  in  her  application  that 
she  had  never  been  treated  for  heart  disease.  After  the  policy 
had  been  issued,  she  wrote  a  letter  correcting  this  statement, 
and  admitted  that  she  had  been  treated  for  heart  trouble. 
Notwithstanding  the  letter,  the  company  subsequently  accepted 
from  the  assured  an  assessment,  which  had  been  levied  ten 
days  after  the  letter  was  received.  Held,  that  the  company 
had  waived  the  irregularity  in  the  application.  Silk  vs.  Life 
Ass*n,  159  Pa.,  625.  7.  An  applicant  for  life  insurance  was 
asked  whether  he  was  afflicted  with  certain  specified  diseases. 
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He  then  stated  that  to  the  best  of  his  knowledge  and  belief 
he  was  free  from  all  diseases  not  so  specifically  mentioned. 
He  agreed  that  if  any  of  such  declarations  made  by  him  were 
false,  the  contract  should  become  void.  A  policy  was  issued 
to  him.  He  subsequently  died  of  a  disease  which  he  had  at 
the  time,  but  which  was  not  specifically  stated.  Held,  that  as 
there  was  no  evidence  of  wilful  misrepresentation,  plaintiff 
could  recover.  United  Brethren  Aid  Society  vs.  Kinter^  12 
W.  N.,  76.  8.  Where  the  insured  misstated  the  fact  that  he 
was  married,  and  also  his  age  and  occupation  in  his  applica- 
tion, the  policy  was  held  void.  United  Brethren  Aid  Society 
vs.  White,  12  W.  N.,  147. 

Xni.  Neglect  in  settlement  of  claim.  Where  an 
insurance  company  in  good  faith  settles  with  the  person  whom 
it  deems  equitably  entitled  under  the  policy  for  the  payment 
of  money,  it  is  a  complete  defence  to  a  suit  by  the  personal 
representative  of  the  insured.  Brennan  vs.  Ins,  Co,^  170 
Pa.,  488. 

XIV.  Neglect  in  taking  poison.  Where  a  policy  of 
insurance  in  an  accident  company  provides,  that  its  benefits 
shall  not  extend  to  death  or  injury  caused  by  the  taking  of 
poison,  an  involuntary  taking  of  poison,  by  mistake,  causing 
death,  is  within  said  provision  in  the  policy.  Pollock  vs.  Acci- 
dent Ass' n,  102  Pa.,  230. 

XV.  Neglect  in  wagering  contract.  The  law  hates 
wagering  contracts.  The  ordinary  rule  as  to  such  contracts 
is,  that  the  plaintiff  cannot  recover  unless  he  can  come  into 
court  with  clean  hands.  The  law  presumes  that  all  men  do 
right  and  obey  the  laws ;  that  all  contracts  made  by  them  are 
not  forbidden.  He  who  alleges  the  contrary,  must  prove  it. 
Lenigws,  Eisenhart,  127  Pa.,  61. 

XVI.  Neglect  of  agent.  A  man  who  accepts  a  policy 
on  his  life  through  an  agent  of  an  insurance  company,  which 
accords  in  all  respects  with  the  proposal  signed  by  the  insured, 
and  who  pays  a  second  premium  thereon  without  objection^ 
cannot  afterwards  disaffirm  the  contract  and  recover  back  the 
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premiums,  upon  proof  that  the  agent  agreed,  in  consideration 
of  the  first  premium,  to  procure  for  him  a  policy  of  a  different 
kind.     Mecke  vs.  Ins,  Co.^  8  Phila.,  6. 

XVII.  Neglect  of  assignee  of  policy.  One  who^ 
with  knowledge  of  the  fraudulent  character  of  a  policy  of  life 
insurance,  which  was  designed  for  speculative  purposes,  and 
without  having  an  insurable  interest  in  the  insured,  purchases 
an  assignment  of  such  policy,  cannot,  upon  the  failure  of  the 
company  to  pay  the  claim  upon  the  death  of  the  insured^ 
recover  from  the  fraudulent  assignor  the  consideration  paid  for 
the  assignment.    Blaitenbergervs,  Holman^  103  Pa.,  555. 

XVIII.  Neglect  of  creditors'  claims,  i  .  A  man  deeply 
indebted  may  take  insurance  on  his  life  payable  to  his  wife, 
and  creditors  can  acquire  no  right  to  the  same.  Hallstead's 
Estate,  12  Luzerne  Register,  394.  2.  The  act  of  April  15, 
1868,  provides,  that  all  policies  of  life  insurance  or  annuities 
which  have  been  taken  out  for  the  benefit  of  or  bona  fide 
assigned  to  the  wife  or  children  or  other  relative  dependent 
upon  such  person,  shall  be  vested  in  them  free  from  all  claims 
of  creditors.     McCutcheon's  Appeal,  99  Pa.,  137. 

XIX.  Neglect  of  insurable  interest,  i  .  The  estate 
of  an  insured  party  cannot  recover,  where  the  company,  with- 
out notice,  paid  the  person  named  in  the  policy,  though  he  had 
no  insurable  interest.  There  was  no  contract  with  the  widow 
and  heirs.  Bojnberger  vs.  Aid  Society,  18  W.  N.,  459.  2.  A 
cousin  has  not  such  an  insurable  interest  in  the  life  of  the 
insured  as  to  take  the  policy  out  of  the  wager  class.  It  seems 
that  the  burden  of  proving  an  insurable  interest  rests  on  the 
plaintiff.  A  clause  in  a  policy  that  it  shall  be  incontestable 
after  three  years,  will  not  prevent  the  defendant  from  setting 
up  as  a  defence  the  want  of  insurable  interest.  Brady  vs.  Ins. 
Co.,  5  Kulp,  505.  3.  As  a  general  rule,  no  one  can  insure  the 
life  of  another  unless  he  has  an  interest  in  that  life.  A  creditor, 
however,  may  insure  the  life  of  his  debtor.  Brockway  vs. 
Ins,  Co.,  10  Luzerne  Register,  181.  4.  2  York  Record,  loi. 
29  Pittsburg  Journal,  25.     i  Kulp,  392.   A  woman  took  out  a 
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policy  of  insurance  payable  to  her  administrator.  Subse- 
quently she  gave  the  policy  to  her  daughter-in-law,  with 
instructions  to  pay  the  premium  and  the  insured's  funeral 
expenses,  and  give  the  balance  to  the  granddaughter  of  the 
insured.  The  daughter-in-law  paid  the  premiums.  Held, 
that  the  policy  was  not  a  wagering  one,  and  the  insurance 
company  must  pay,  though  no  disclosure  of  the  arrangement 
was  made  to  it  in  the  lifetime  of  the  insured.  Burke  vs.  I?ts, 
Co,^  155  Pa.,  295.  5.  A  young  girl  who  is  befriended  by  an 
elderly  man,  who  pays  her  expenses  at  school,  where  she 
remains  until  his  death,  has  an  insurable  interest  in  the  life  of 
her  benefactor.  In  the  above  case,  the  deceased,  four  months 
before  his  death,  took  out  a  policy  of  insurance  on  his  life, 
payable  to  himself,  paying  the  premium  thereon.  Thirteen 
days  later  he  assigned  the  policy  in  writing  to  the  young  girl 
he  was  befriending,  and  delivered  it  to  her.  Carpenter  vs.  Ins, 
Co.,  161  Pa.,  ID.  6..  There  may  be  an  insurable  interest  not 
accompanied  by  kinship.  Such  interest  implies  a  pecuniary 
interest  present  or  prospective.  A  moral  obligation  is  suffi- 
cient to  support  it.  A  creditor  has  an  insurable  interest  in 
the  life  of  his  debtor.  Carpenter  vs.  Ins,  Co,,  161  Pa.,  16. 
7.  A  nephew  insured  the  life  of  his  aunt,  he  being  her  creditor 
when  the  insurance  was  effected.  The  debt  was  settled  before 
the  aunt  died.  In  a  suit  between  the  nephew  and  the  executor 
of  the  aunt,  the  nephew  was  held  entitled  to  the  proceeds  of 
the  insurance.  In  cases  of  relationship  between  the  parties,  it 
has  been  held  that  there  must  be  some  dependence  by  the 
assured  upon  the  insured  to  give  the  former  an  insurable  interest, 
but  the  rule  is  not  enforced  with  as  much  vigor  as  it  formerly 
was,  and  therefore  the  possibility  that  there  may  be  a  depend- 
ence, or  that  a  pecuniary  interest  may  arise,  or  a  loss  happen, 
has  been  held  in  later  cases  to  be  an  insurable  interest.  Where 
a  husband  insured  his  life  for  the  benefit  of  his  wife,  and  sub- 
sequently they  were  divorced,  it  was  held,  that  nothwithstand- 
ing  the  relationship  had  ceased,  and  consequent  right  of 
dependence  on  him  had  been  taken  away,  yet  she  could  recover 
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the  full  amount  of  the  policy.     Corson  vs.  Gamier^  17  Phila., 

341.      15  W.  N.,  451.      2    Lancaster   Review,  81.     8.  An 

insurable  interest  in  the  life  of  another,  such  as  will  take  the 

contract  of  insurance  out  of  the  class  of  wager  policies,  is  such 

an  interest,  arising  from  the  relations  of  the  party  obtaining  the 

insurance,  either  as  creditor  of  or  surety  for  the  assured,  or 

from  the  ties  of  blood  or  marriage  to  him,  as  will  justify  a 

reasonable  expectation  of  advantage  from  the  continuance  of 

his  life.     Where  one  has  an  insurable  interest  at  the  time  an 

insurance  is  effected  upon  the  life  of  another  for  his  benefit,  the 

fact  that  it  has  ceased  to  exist  prior  to  the  death  of  the  insured, 

will  not,  as  against  the  personal  representations  of  the  assured 

deprive  him   of  the  right   to  receive   the   insurance  money. 

Corson's  Appeal,   113   Pa.,  438.     Keystone  Benefit  Ass  n  vs. 

.  Norris,  1 1 5  Pa.,  446.     Scott  vs,  Dickson,  108  Pa.,  6.     9.  The 

assignee  of  a  policy  of  life  insurance  taken  out  by  the  assured 

on  his  own  life,  though  made  by  the  assured  in  good  faith,  to 

a  person  who  has  no  insurable  interest  in  the  life  of  the  assured, 

is  a  wagering  contract  and  contrary  to  the  policy  of  the  law. 

Downey  vs,   Hoffer,   no  Pa.,   106.     Wegman  vs.  Smith,  16 

W.  N.,  186.     ID.  A  sister,  although  a  married  woman  and  in 

no  way  dependent  upon  a  brother  for  support,  and  to  whom 

he  is  in  no  way  indebted,  has  an  insurable  interest  in  the  life 

of  such   brother.     (Affirmed  by  the  United   States  supreme 

court.)     France  vs.    Ins,   Co,,    20    Pittsburg    Journal,    170. 

II.  One  having  no  interest,  as  relative  or  creditor,  in  the 

preservation  of  the  life  of  an  insured  person,  can  acquire  no 

title,  by  assignment  or  otherwise,  to  the  sum  payable  on  the 

death  of  the  insured.     Wagering  polices  are  illegal.     Gilbert 

vs.  Morse,  104  Pa.,  74.     Meily  vs.   Hershberger,  16  W.  N., 

186.      Vanomer  vs.  Homberger,   142  Pa.,    579.     12.  Where 

the  amount  of  insurance  held  by  a  creditor  of  the  insured  is 

entirely  disproportioned  to  the  amount  of  the  debt,  it  may  be 

deemed  a  wagering  policy.  Care  must  be  taken  also  that  a  debt 

shall   not  be  coUusively  contracted    for  the   mere    purpose 

of  creating  an  insurable  interest.     Our  courts  have  not  decided 
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how  great  must  be  the  disproportion  in  order  to  render  it  a 
wagering  policy.  Grant  vs.  Kline,  115  Pa.,  618.  Cooper vs. 
Weaver,  35  Pittsburg  Journal,  383.  Cooper  vs.  Skaeffer,  20 
W.  N. ,  1 2  3 .  13.  Where  a  person  having  no  insurable  interest  in 
the  life  of  a  decedent,  receives  money  from  an  insurance  com- 
pany on  a  policy,  he  is  liable  to  the  person  legally  entitled  to  the 
money.  Hettinger  ws.  Speck,  3  Lancaster  Review,  33.  Shottvs. 
Westenberger,  Idem,  273.  14.  The  relation  of  father  and  son 
is  sufficient  to  establish  an  insurable  interest  in  the  father.  The 
company  by  granting  such  a  policy  estopped  itself  from  aver- 
ring such  an  interest  was  not  insurable.  Kane  vs.  Lis,  Co.,  9 
Phila.,  234.  15.  When  a  sister  lives  in  the  house  of  her 
brother  who  supports  her  in  his  family,  rendering  her  his 
debtor,  he  has  an  insurable  interest  in  her  life.  Reputable 
authorities  have  recognized  the  relation  of  brother  and  sister 
to  be  sufficient  in  itself  to  constitute  an  insurable  interest. 
Keystone  Association  vs.  Beaverson,  16  W.  N.,  188.  16.  One 
may  have  an  insurable  interest  in  the  life  of  another  in  two 
ways  :  first,  he  must  be  of  the  blood  of  the  insured  in  such  a 
degree  as  to  give  him  an  insurable  interest ;  second,  the  rela- 
tion of  debtor  and  creditor  must  exist  between  them.  Lenig 
vs.  Eisenhart,  127  Pa.,  61.  17.  A  wagering  policy  of  life 
insurance  cannot  be  enforced  in  the  courts  of  this  state,  although 
valid  in  the  state  where  it  was  signed,  and  is.  to  be  paid. 
McDennott  vs.  Itis.  Co.,  7  Kulp,  246.  18.  A  nephew  by  mar- 
riage, who  is  named  as  a  beneficiary  in  a  policy  of  insurance 
upon  the  life  of  his  aunt,  and  who  pays  all  the  premiums  and 
assessments  due  under  the  policy,  is  only  entitled  to  retain  out 
of  the  money  paid  to  him  by  the  insurance  company  the  pre- 
miums and  assessments  he  has  paid.  Riner  vs.  Riner,  166 
Pa.,  617.  19.  A  policy  of  insurance  in  favor  of  one  who  has 
no  interest  in  the  life  of  the  insured,  either  as  a  near  relative 
or  as  a  creditor,  is  speculative  and  a  wager  on  the  life  of  the 
assured.  As  against  the  representatives  of  the  estate  of  the 
assured,  the  said  beneficiary  can  hold  of  the  proceeds  of  the 
policy  only  the  amount  which   he  has  expended  for  fees  and 
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expenses.    Ruth  vs.  Katterman,  112  Pa.,  251.    20.  Life  insur- 
ance, unlike  fire  or  marine  insurance,  is  not  a  contract  of 
indemnity,  but  is  a  contract  to  pay  a  certain  sum  of  money  in 
the  event  of  death.     A  man  may  insure  his  own  life,  paying 
the  premium  himself,  for  the  benefit  of  another  who  has  no 
insurable    interest ;     such    a    transfer    is    not    a    wagering 
policy.      Scott    vs.     Dickson^     108    Pa.,    6.     Hill    vs.    Im, 
Co.^    154    Pa.,    29.     Overbeck  vs.    Overbeck,    155    Pa.,  5. 
21.  Where  one  neither  a  relative  nor  a  creditor  insures  the  life 
of  another  for  his  own  benefit,  even  tliough  it  be  in  good  faith 
and  for  the  honest  purpose  of  reimbursing  him  for  the  outlays 
he  may  be  called  upon  to  make,  under  an  agreement  with  the 
assured  to  support  him  during  life,  public  policy  will  not  per- 
mit him  to  retain  out  of  the  proceeds  of  the  insurance  more  than 
sufficient  to  reimburse  him  for  the  support  of  the  assured  and  the 
expenses  of  the  insurance.     The  balance  belongs  to  the  estate 
of  the  assured.    Siegristvs.  Sclunoltz,  1 13  Pa.,  326.     22.  The 
question  of  insurable  interest  is  not  a  question  of  good  faith  on 
the  part  of  the  beneficiary,  but  a  question  of  public  policy. 
Siegristvs,  Smoltz,  113  Pa.,  326.     23.  A  son-in-law  has  no 
such  pecuniary  interest  in  the  Hfe  of  his  mother-in-law  as  to 
permit  him  to  effect  a  valid  insurance  thereon  for  his  benefit. 
Neither   could  inherit   from  the  other.     There  was  no  con- 
sanguinity between  them.     As  to  him  it  was  purely  a  gam- 
bling contract.    Stoner  v.  Line,  16  W.  N.,  187.    24.  A  creditor 
may  lawfully  take  out  a  policy  of  insurance  on  the  life  of  his 
debtor  in  an  amount  sufficient  to  cover  the  debt  and  the  cost 
of  sucii  insurance  with  interest  thereon,  during  the  period  of 
the  debtor's  expectancy  of  life,  according  to  the  Carlisle  Tables ; 
but  if  such  amount  be  exceeded,  the  policy  may  be  a  wagering 
transaction.     A  slight  mistake,  however,  will  not  necessarily 
vitiate  a  policy  taken  out  in  good  faith.     Ulrich  vs.  RcinoeJtl, 
143  Pa.,  238.     25.  To  create  an  insurable  interest  which  will 
support  a  contract  of  life  insurance,  there  must  be  a  reasonable 
ground  founded  on  the  relations  of  the  parties,  either  pecuniary, 
or  of  blood,  or  affinity,  to  expect  some  relief  or  advantage  from 
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the  continuance  of  the  life  of  the  insured.  If  no  insurable 
interest  be  shown,  the  law  presumes  that  the  insurance  was 
procured  for  the  purpose  of  a  wager  or  speculation.  U,  B.  Aid 
Society  vs.  McDonald^  122  Pa,,  324.  26.  A  stepson  living 
apart  from  his  stepfather,  not  dependent  upon  him  or  responsi- 
ble for  his  support,  has  no  insurable  interest  in  his  life.  It  is 
the  duty  of  the  court  to  give  binding  instructions  where  the 
policy  is  a  wagering  one.  United  Brethren  Aid  Society  vs. 
McDonald,  22  W.  N.,  405. 

XX.  Neglect  of  notice  of  premium  due.  If  it  be 
shown  that  it  was  the  custom  of  a  life  insurance  company  to 
send  a  policyholder  due  notice  of  premiums  about  to  become 
due,  and  relying  upon  such  notice  being  sent,  which  on  this 
occasion  was  not  done,  he  failed  to  pay  the  premium  on  the 
day  it  was  due,  he  should  not  be  held  derelict  for  such  omis- 
sion, Johns  vs.  Ins,  Co,^  2  W.  N.,  243.  Globe  Life  Ins,  Ass'n 
vs.  Johns,  4  W.  N,,  131.  Contra,  Smith  vs.  Im.  Co,,  14 
W.  N.,  129. 

XXI.  Neglect  of  one  committing  suicide.  i.  If 
the  insured  possessed  sufficient  mental  capacity  to  form  an  intel- 
ligent intent  to  take  his  own  life,  and  was  conscious  that  the  act 
he  was  about  to  commit  would  effect  that  object,  it  avoided  the 
policy.  If,  however,  his  mind  was  so  impaired  that  he  was 
incapable  of  forming  such  intent,  and  was  unconscious  of  the 
effect  of  his  action,  a  recovery  could  be  had.  American  Life 
Ins.  Co,  vs.  Isett,  74  Pa.,  180.  2.  A  policy  of  insurance, 
which  provides  that  it  shall  be  void  if  the  insured  shall  die  by 
suicide,  is  not  forfeited  by  such  act,  if  the  insured  party  was 
insane  at  the  time,  but  intending  to  take  his  life.  Connecticut 
Ins,  Co,  vs.  Groom,  86  Pa.,  92.  3.  A  legal  conclusion 
of  suicide  ought  not  to  be  drawn  from  the  mere  fact 
of  a  belief  in  spiritualism.  The  party  alleging  suicide  must 
prove  it.  The  mere  fact  of  death  in  an  unknown  man- 
ner creates  no  legal  presumption  of  suicide.  Continental  Ins, 
Co,  vs.  Delpuech,  82  Pa.,  225.  4.  A  policy  of  insurance 
contained  the  clause,  "  or  in  case  he  shall  die  by  his  own 
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hand,  this  policy  shall  be  null  and  of  no  effect."  Held,  that 
this  proviso  exempts  the  insurers  from  liability  in  case  of 
suicide,  although  the  act  may  be  distinctly  traced  as  the  result 
of  a  diseased  mind,  and  that  if  the  assured  committed  the  act» 
intending  to  destroy  his  life,  and  comprehending  the  physical 
nature  and  consequences  of  his  act,  the  plaintiff  should  not 
recover.  Nimick  vs.  Ins.  Co.^  3  Pittsburg,  393.  18  Pitts- 
burg Journal,  164.  5.  The  clause  in  a  policy  of  insurance 
which  excepts  from  the  risks  assumed  thereby  the  death 
of  the  assured  by  his  own  hand,  operates  irrespective  of  the 
condition  of  the  mind  of  the  insured  respecting  his  moral 
and  legal  responsibility.  Nimick  vs.  Ins,  Co,^  3  Brewster, 
502.  6.  A  condition  in  an  Ohio  policy  of  life  insurance 
provided,  that  in  case  the  insured  died  by  his  own  hand, 
whether  sane  or  insane,  the  policy  should  be  void.  The  Ohio 
statute  reads,  that  all  companies  after  having  received  three 
annual  premiums  on  any  life  policy,  are  estopped  from 
defending  on  any  other  ground  than  fraud.  The  insured  in 
this  case  took  his  own  life.  Held,  that  the  clause  in  the  Ohio 
statute  related  solely  to  defences  based  on  errors,  omissions 
or  misstatements  in  the  application,  and  had  no  effect  whatever 
on  the  condition  against  suicide.  Starck  vs.  Ins,  Co.,  26 
W.  N.,  13.     134  Pa.,  45. 

XXII.  Neglect  to  avoid  danger.  A  policy  of  insur- 
ance contained  a  condition,  inter  aUa,  that  the  insurance  should 
not  cover  death  or  injury  resulting  from  the  inhalation  of  gas. 
On  the  day  he  received  the  policy,  the  insured,  in  goqd  health, 
went  down  into  a  well  to  make  repairs  to  a  pump,  where  he 
was  killed  by  inhaling  poisonous  gas  existing  at  the  bottom 
of  the  well.  Held,  that  the  condition  against  inhalation  of 
gas  contemplated  a  voluntary  and  intelligent  act  by  the  insured, 
and  was  inoperative  to  relieve  the  company  from  liability 
in  this  case.     Pickett  vs.  Ins.  Co,,  149  Pa.,  79. 

XXIII.  Neglect  TO  explain  physical  condition.  When 
an  applicant  for  life  insurance  answers  the  questions  of  the 
medical  examiner  in  good  £uth,  and  does  so  with  reference  ta 
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the  construction  and  explanation  of  the  questions  given  at  the 
time  by  such  examiner,  there  can  be  no  objection  to  proving 
the  facts  and  submitting  them  to  the  jury.  CauTucHcut  Ins.  Co. 
vs.  McMurdy,  89  Pa.,  363. 

XXIV.  Neglect  TO  GIVE  NOTICE  OF  DEATH.  Where  the 
assurer  agrees  to  pay  the  sum  assured  upon  the  death  of  a 
party,  no  notice  of  the  death  to  the  assurers  need  be  given 
before  suit  brought.  Penn  Aid  Society  vs.  Corley,  3  York 
Record,  17. 

XXV.  Neglect  to  institute  suit.  1.  A  clause  in  a 
policy  provided,  that  no  action  shall  be  maintainable  unless 
such  suit  be  commenced  within  six  months  after  the  decease 
of  the  person  named  in  the  policy.  This  condition  is  not 
relieved  by  a  clause,  reading  that  if  the  insured  shall  die  three 
or  more  years  after  the  date  hereof,  having  paid  all  due  pre- 
miums, the  policy  shall  be  incontestable.  Brady  vs.  Ins.  Co., 
168  Pa.,  645.  2.  A  condition  in  a  life  insurance  policy  that 
suit  shall  not  be  brought  after  six  months  from  the  death  of 
the  insured,  is  valid,  but  being  for  the  benefit  of  the  insurer  may 
be  waived.  The  waiver  need  not  be  express,  but  may  be 
inferred.  Edwards  vs.  Ins.  Co.,  5  Kulp,  259.  3.  A  policy 
of  life  insurance  provided,  that  no  suit  or  action  at  law  under 
this  contract  shall  He  unless  the  suit  be  commenced  within 
one  year  from  and  after  the  death  of  the  insured.  In  the  pres- 
ent case,  a  suit  instituted  within  the  year  in  another  county  was 
dismissed  for  want  of  jurisdiction.  A  second  suit  was  brought 
within  ope  year  after  the  dismissal  of  the  former  one,  but 
nearly  two  years  after  the  death  of  the  insured.  Held,  that 
the  second  action  was  not  brought  in  time  to  comply  with 
the  conditon  of  the  policy,  and  hence  that  the  defendant  was 
-entitled  to  judgment.  Keystone  Ass*n  vs.  Norris,  19  W.  N., 
248.  115  Pa.,  447.  4.  A  by-law  of  an  insurance  com- 
pany provided,  that  suit  must  be  brought  within  six  weeks 
next  after  the  loss  shall  have  occurred.  The  assured  suflfered 
an  accident  which  disabled  him  from  working  for  ten  weeks. 
His  policy  covenanted  that  he  should  be  paid  a  certain  sum 
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for  every  week  he  was  disabled.  On  failure  of  the  company 
to  pay,  the  limitation  of  the  six  months  named  in  the  by-law, 
did  not  begin  to  run  until  the  cause  of  action  was  complete, 
which  was  not  until  the  expiration  of  ten  weeks  after  the  hap- 
pening of  the  accident.  Mutual  Accident  Ass*n,  vs.  Kayser,  14 
W.  N.,  86. 

XXVI.  Neglect  to  issue  a  paid-up  policy.  A  policy 
holder,  whose  policy  is  forfeited  for  non-payment  of  pre- 
miums is  not  entitled  to  receive  a  paid-up  policy.  Smith  vs. 
Ins,  Co.,  II  W.  N.,  156.       14  W.  N.,  129. 

XXVII.  Neglect  to  meet  engagements.  When  a  life 
insurance  company  has  been  adjudged  insolvent  and  has  been 
dissolved,  it  has  broken  its  engagements  with  its  policy  holders 
and  becomes  liable  to  them  on  account  of  such  breach,  and  they 
may  claim  damages.     Cofnm.  vs.  Ins.  Co,,  162  Pa.,  586. 

XXVIII.  Neglect  TO  PAY  ASSESSMENTS,  i.  The  policy 
of  a  mutual  life  insurance  company  provided,  that  a  failure  to 
pay  any  assessment  within  forty  days  after  notice  of  the  death 
of  a  member  should  work  a  forfeiture  of  the  policy.  Where  a 
member  neglected  to  pay  four  assessments,  but  through  his 
representative,  paid  the  fifth  assessment,  which  the  com- 
pany temporarily  held  until  it  could  hear  from  him  in  relation 
to  the  preceding  assessments,  but  he  died  in  the  meanwhile, 
held,  his  representatives  could  not  recover.  Mutual  Protection 
Ins.  Co.  vs.  Laury,  84  Pa.,  43.  2.  The  right  of  a  member  of 
a  mutual  association  to  its  death  benefits  was  dependent  upon 
his  payment  within  a  limited  time  after  notice  of  assessments 
made  upon  proofs  of  a  member's  death.  Having  failed  to  pay 
such  assessment  within  the  required  time  after  notice  received, 
a  member  was  marked  delinquent.  He  subsequently  died 
without  paying  the  assessment.  Held,  that  his  widow  could 
not  recover.  Passenger  Conductors*  Ins.  Co.  vs.  Bimbaum,  116 
Pa.,  565. 

XXIX.  Neglect  to  pay  premiums,  i.  Where  a  resi- 
dent of  Virginia  took  out  a  policy  of  life  insurance  in  a  Phila- 
delphia company,  and  was  unable  to  pay  the  premiums  during 
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the  civil  war,  but  at  its  conclusion  tendered  them  to  the  com- 
pany with  interest,  but  was  told  his  insurance  was  forfeited, 
held,  that  apparently  a  court  of  equity  should  relieve  him 
against  the  forfeiture  and  reinstate  him  in  his  insurance  on  his 
paying  all  the  premiums  with  interest  on  each.  Bird  vs.  Ins. 
Co,,  II  Phila.,  485.  23  Pittsburg  Journal,  112.  2  W.  N., 
400.  Girard  Ins,  Co,  vs.  Ins,  Ci?.,  2  W.  N.,  320.  2.  A 
policy  of  life  insurance  was  duly  executed  and  sent  to 
the  agent  of  the  company,  but  was  not  delivered  to  the  insured, 
because  of  non-payment  by  him  of  the  premiums.  It  was  not 
paid  up  to  the  time  of  his  death  ;  held,  that  the  contract  of 
insurance  was  therefpre  not  complete.  Collins  vs.  Ins,  Co.,  7 
Phila.,  201.  Kerns  vs.  Ins,  Co,,  3  W.  N.,  390.  3.  An  insur- 
ance policy  contained  a  clause,  that  the  same  was  not  to  be 
binding  until  the  advance  premium  was  actually  paid  during 
the  lifetime  of  the  insured.  The  agent  held  the  policy  and  in 
an  account  with  the  company  charged  himself  with  the  pre- 
mium. After  the  death  of  the  assured,  the  premium  was  paid 
to  the  agent  and  the  policy  delivered.  Held,  that  the  com- 
pany was  bound  by  the  acceptance  of  the  premium,  and  was 
liable  for  the  loss.  Continental  Ins,  Co,  vs.  Ashcraft,  18 
W.  N.,  96.  4.  Where  it  is  the  general  practice  of  mutual  life 
insurance  companies  to  receive  overdue  premiums,  if  a  premium 
be  tendered  within  a  reasonable  time  after  it  becomes  due, 
and  while  the  assured  is  in  his  usual  health,  the  policy  will  not 
be  forfeited.  Usually  thirty  days  of  grace  are  allowed  for 
payment.  Girard  Life  Ins.  Co,  vs.  Mutual  Ins,  Co,,  86  Pa.,  236. 
5.  The  general  agent  of  a  company  agreed  with  the 
assured  to  notify  her  of  the  falling  due  of  the  premiums. 
Notices  were  regularly  sent  by  the  company  for  all  payments 
of  premiums  except  that  immediately  preceding  the  death 
of  the  assured,  for  which  no  notice  was  received,  and 
hence  the  premium  was  not  paid.  The  policy  contained 
a  claim  of  forfeiture  for  non-payment  of  premiums  when  due 
Held,  that  the  jury  should  decide  whether  the  company  by 
their  conduct  misled  the  assured,  who  relied  on  notice  being 
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sent  her,  and  was  therefore  estopped  from  setting  up  the 
clause  of  forfeiture.  G/ode  Life  Ins,  Co,  vs.  Johns,  4  W.  N.> 
131.  6.  A  mutual  life  insurance  company  is  not  liable  upon  a 
policy  issued  to  the  assured  on  receipt  of  his  promissory  note 
for  the  first  premium,  which  note  was  not  paid  at  maturity. 
Kerns  \s.  New  Jersey  Ins,  Co,,  86  Pa.,  171.  7.  A  policy 
stipulated  for  the  payment  of  quarterly  premiums  by  the 
insured,  providing  that  if  they  should  not  be  paid  on  the  dates 
named,  the  policy  should  determine,  and  that  the  acceptance 
of  a  premium  after  maturity  should  not  be  a  waiver  of  pay- 
ment of  any  future  premiums  at  maturity.  A  general  agent 
of  the  company  practically  had  authority  to  receive  premiums 
after  maturity,  provided  the  assured  was  at  the  time  in  good 
health.  The  agreement  of  each  agent  to  receive  the  overdue 
premium  at  a  given  date  would  not  be  binding  on  the  company 
if  prior  to  the  date  the  assured  should  die  or  become  ill. 
Lautz  vs.  Ins,  Co,,  139  Pa,,  546.  8.  The  profits  of  a  mutual 
life  insurance  company  earned,  but  not  declared  as  dividends 
or  otherwise,  cannot  be  treated  as  funds  in  the  hands  of  the 
company  applicable  to  the  payment  of  premiums.  It  is  the 
usual  practice  of  a  life  insurance  company  not  to  receive  pay- 
ment of  overdue  premiums  until  it  has  made  inquiry  as  to  the 
present  health  of  the  assured.  Usually  such  policies  provide, 
that  if  the  premiums  be  not  paid  on  or  before  certain  days,  the 
policy  should  become  void.  Mutual  Ins,  Co,  vs.  Girard  Ins,  Co,, 
1 00 Pa.,  172.  9.  A  policy  does  not  lapse  or  become  forfeited 
by  non-payment  of  the  premium  on  the  day  named,  where  the 
premiums  are  by  contract  subject  to  variations  depending  upon 
the  dividends  to  which  the  insured  is  entitled,  and  the  company 
has  neglected  to  transmit  to  him  a  statement  of  the  amount 
of  premiums  due  after  such  deductions,  as  has  been  their 
invariable  custom  with  him,  until  some  time  afterward,  he 
being  prepared  to  pay  the  amount  at  the  time  it  was  due. 
PluBnix  Ins,  Co,  vs.  Doster,  12  W.  N.,  257.  10.  A  policy  of 
life  insurance  required  payment  of  premiums  in  cash  on  a  day 
certain ;  the  agent  accepted  the  note  of  the  insured  in  place 
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of  cash.  The  note  was  dishonored.  Held,  that  whether  the 
note  was  taken  as  an  absolute  or  conditional  payment  was  for 
the  jury.  Security  Life  Ins,  Co,  vs.  Elliott,  3  W.  N.,  504. 
II.  A  request  for  the  issue  of  a  "paid-up  "  policy  must  be 
made  while  the  original  policy  is  in  full  life,  and  not  after  it 
has  become  forfeited  for  non-payment  of  premiums.  An 
insurance  company  which  is  in  the  habit  of  sending  notices  to 
its  assured  at  the  time  when  the  premiums  are  due,  is  not 
obliged  to  continue  the  practice,  and  the  neglect  of  the  assured 
to  pay  at  the  proper  time  is  at  his  own  risk.  Smith  vs.  Ufe 
Ins,  Co.,  103  Pa.,  177.  12.  Forfeiture  of  a  policy  of  insur- 
ance for  non-payment  of  premium  when  due  is  waived 
on  proof  of  a  general  custom  of  insurance  companies  to 
accept  premiums  after  they  become  due,  and  it  is  not 
necessary  to  show  that  the  defendant  adopted  such  a 
custom.  The  authority  of  the  agent  to  give  the  time  may  be 
inferred  from  the  course  of  dealing  between  the  parties.  Blakis- 
ton  vs.  Ins.  Co,,  15  Phila.,  315.  13.  Where  an  insurance  com- 
pany, in  an  action  on  a  policy,  defends  on  the  ground  that  the 
premium  has  not  been  paid  when,  due,  evidence  may  be  given 
on  behalf  of  the  plaintiff  to  show  the  previous  course  of  dealing 
between  himself  and  the  company  as  to  the  payment  of 
overdue  premiums.  Testimony  is  inadmissible  to  show  that 
the  company  has  been  in  the  habit  of  notifying  the  insured 
when  the  premiums  were  due  by  him,  but  had  failed  to  do  so 
in  this  particular  instance,  unless  it  be  shown  that  the  notice 
was  purposely  omitted  with  the  design  of  forfeiting  the  policy. 
In  such  case,  evidence  is  admissible  on  behalf  of  the  plaintiff  to 
show  a  usage  among  insurance  companies  to  receive  premiums 
within  a  reasonable  time  after  they  fall  due  under  policies 
similar  to  that  in  suit,  if  the  insured  be  in  good  health,  not- 
withstanding the  policies  contain  a  clause  of  forfeiture  for  non- 
payment of  premiums  the  very  day  when  due.  Girard  Life  Ins, 
Co,  vs.  Mutual  Ufe  Ins,  Co,,^^  Pa.,  16.  14.  Generally  a  con- 
tract is  not  to  be  affected  by  anything  but  its  terms,  but  there 
are  cases  in  which  its  execution  may  be  curtailed  by  custom. 
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Thus  where  the  premiums  on  a  policy  of  life  insurance  were 
payable  on  special  days,  with  a  clause  of  forfeiture  in  case  of 
non-payment  at  the  day,  held,  in  an  action  to  recover  the  paid 
premiums,  evidence  was  admissible  to  show  that  it  was  the 
custom  amongst  insurance  companies  to  receive  premiums 
within  thirty  days  after  they  were  due,  if  the  assured  was  in 
his  usual  health.  If  it  was  the  practice  of  the  company  to  give 
notice  before  each  premium  was  due,  which  notice  was  omitted 
in  this  instance,  the  company  cannot  take  advantage  of  a 
default  which  it  encouraged.  Forfeitures  are  odious  in  law. 
Helme  vs.  Phila,  Ins,  Co.,6i  Pa.,  107.  1 5.  Where  an  agent  of 
a  life  insurance  company  has  granted  an  extension  of  time  to 
pay  the  premium  due,  and  the  party  dies  before  that  limit  has 
expired,  it  is  forthe  jury  to  say  whether  the  agent  had  author- 
ity to  grant  the  extension.  Lants  vs.  Ins,  Co.,  25  W.  N.,  356. 

XXX.  Neglect  to  protect  the  insured,  i.  It  has 
become  quite  common  for  life  insurance  companies  to  insert  in 
their  policies  a  clause  making  them  incontestable  after  three 
years  from  date.  This  is  for  the  protection  of  the  insured. 
ThLs  is  generally  supposed  to  be  an  offset  to  the  condition 
against  suicide.  A  man  may  be  insured  half  a  century  and 
have  paid  his  premiums  promptly  in  the  hope  of  leaving  his 
family  provided  for,  and  may  suddenly  lose  his  mind  and  com- 
mit suicide.  A  condition  against  suicide  in  a  policy  would 
sweep  away  the  claims  of  his  family.  Stare k  vs.  Ins.  Co.,  2 
Northampton  Co.,  133.  2.  Where  words  are  susceptible  of 
two  constructions,  in  a  contract  of  insurance,  that  construction 
will  be  adopted  which  will  sustain  the  policy  and  prevent  for- 
feiture. A  policy  of  insurance,  providing  for  a  forfeiture  in 
case  the  insured  shall  take  his  own  life,  or  impair  his  health,  is 
not  forfeited  where  the  insured,  while  trespassing  on  a  train  of 
cars,  was  thrown  under  the  wheels  and  killed.  Eva?is  vs. 
Relief  Ass'n,  9  Lancaster  Review,  59.     i  Pa,  Dist.,  ly. 

XXXI.  Neglect  to  receive  premiums.  If,  after  receiv- 
ing several  premiums  on  a  life  insurance  policy,  the  company 
without   right  refuse  to    receive   further    premiums   as  they 
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mature,  deny  their  obligations,  and  declare  the  contract  at  an 
•end,  the  plaintiff  may  treat  the  contract  as  rescinded,  and 
recover  the  premiums  paid.  Rescission  or  avoidance  annihi- 
lates the  contract,  and  places  the  parties  in  the  same  position, 
as  if  it  had  never  existed  ;  and  notice  that  a  party  will  not  per- 
form his  contract  has  the  same  effect  as  a  breach.  Atnerican 
Ins.  Co.vs, McAden^  109 Pa.,  405. 

XXXII.  Neglect  to  retain  policy.  A  creditor  who 
held  a  policy  on  the  life  of  a  party  whose  whereabouts  were 
unknown,  finding  it  difficult  to  pay  the  premiums,  accepted  a 
paid-up  policy  in  lieu  of  the  original  policy.  Both  parties 
acted  at  the  time  under  the  belief  that  the  insured  was  alive, 
but  in  point  of  fact  he  was  dead.  Held,  that  the  contract  was 
not  in  compromise  of  a  doubtful  claim,  but  an  agreement  made 
under  a  mutual  mistake  of  facts,  and  that  the  creditor  was 
entitled  to  have  the  original  policy  reinstated.  Riegcl  vs.  Ins, 
Co.,  153  Pa.,  134. 

Limitations. 

I.  Neglect  in  acknowledgment  of  claim,  i.  To 
revive  a  claim  barred  by  the  statute  of  limitations,  there  must 
be  a  clear  and  definite  acknowledgment  of  the  debt,  a  specifi- 
cation of  the  amount  due,  or  a  reference  to  something  by 
which  such  amount  can  be  definitely  and  certainly  ascertained, 
and  an  unequivocal  promise  to  pay.  Miller  vs.  Bascftare,  83 
Pa.,  356.  Yostvs,  Grim,  116  Pa.,  527.  2.  An  acknowledg- 
ment of  a  debt,  to  take  it  out  of  the  statute  of  limitations  must 
be  unconditional,  the  debt  must  be  admitted  as  a  subsisting 
debt,  and  be  so  referred  to  as  to  show  clearly  what  it  is  the 
debtor  intends  to  pay,  and  must  be  such  that  a  promise  to  pay 
is  clearly  implied.  Montgomery  ws,  Cunningham,  104  Pa.,  349. 
Lawson  vs.  McCartney,  Idem,  356.  3.  To  take  a  case  out 
of  the  statute  of  limitations  there  must  be  an  acknowledgment 
of  the  debt,  as  an  existing  obligation,  consistent  with  a  new 
promise  to  pay  it,  or  an  express  promise  to  do  so.  There 
must  be  a  present  intent  to  pay  fairly  to  be  inferred  from  the 
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language  used,  though  the  time  of  payment  be  not  immediate. 
Senseman  vs.  Herskman^  82  Pa.,  83.  4.  It  is  settled,  that  the 
admission  must  be  a  clear  recognition  of  an  existing  debt,  and 
so  distinct  and  expressive  as  to  preclude  hesitation  as  to  the 
debtor's  meaning,  and  as  to  the  particular  debt  to  which  it 
applies,  and  must  be  consistent  with  a  promise  to  pay ;  but  it 
is  not  necessary  that  there  should  be  an  express  promise  to 
pay  to  avoid  the  statute.  The  debt  is  not  destroyed  by  the 
statute  of  limitations,  but  the  right  of  action  or  remedy  is  lost. 
Wesner  vs.  Stein,  97  Pa.,  326. 

II.  Neglect  of  a  partner,  i.  After  the  dissolution  of 
a  partnership,  a  new  promise  by  one  of  the  partners  will  not 
take  the  debt  out  of  the  statute  of  limitations,  so  as  to  make 
the  copartners  liable.  Reppert  vs.  Colvin,  48  Pa.,  248. 
2.  Where  a  firm  has  dissolved,  no  act  or  acknowledgment  of 
one  partner  as  to  a  firm  debt  will  take  such  debt  out  of  the 
statute  of  limitations  so  as  to  render  another  partner  liable 
thereon,  unless  the  one  making  such  acknowledgment  has 
taken  the  stock  in  hand  and  become  the  liquidating  partner. 
WUsonvs.  Waugh,  loi  Pa.,  233. 

III.  Neglect  TO  accept  THE  statute,  i.  A  payment 
on  account  of  an  existing  debt  is  an  unequivocal  acknowledg- 
ment and  will  take  it  out  of  the  statute  of  limitations.  An 
independent  account  against  a  creditor  in  the  books  of  a  debtor 
amounts  to  nothing.  Barclays  Appeal,  64  Pa.,  69.  Burr  vs. 
Burr,  26  Pa.,  284.  2.  In  reviving  a  debt  barred  by  the  stat- 
ute, the  debtor  may  impose  conditions  by  which  the  creditor 
will  be  bound.  In  a  promise  to  pay  a  barred  debt,  the  con- 
sideration is  the  moral  obligation  only,  and  the  assumption  is 
wholly  voluntary.     Shreiner  vs.  Cummins,  63  Pa.,  374. 

IV.  Neglect  to  acknowledge  claim.  Where  neither 
the  claim  nor  the  amount  of  indebtedness  is  stated,  there  is 
not  suflficient  certainty  and  perspicuity  in  the  acknowledgment 
to  take  the  case  out  of  the  statute.  Miller  vs.  Baschare^  3 
W.  N.,  402. 

V.  Neglect  to   apply,     i.  In  an  action   against  an 
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administrator  to  recover  a  debt  of  a  decedent,  he  may  plead 
the  statute,  although  less  than  six  years  had  elapsed  since  the 
death  of  the  debtor.  BartoleU  vs.  Albright,  i  Schuylkill 
Record,  198.  2.  The  statute  of  limitations  does  not  avail  a 
wrong-doer  who  has  received  the  profits  of  his  fraud,  and  has 
so  concealed  his  acts  that  his  very  offence  serves  to  protect 
him  from  its  consequences.  Philadelphia  vs.  Brovtrn,  19 
Phila.,  379. 

VI.  Neglect  to  be  available.  The  statute  of  limita- 
tions does  not  begin  to  run  until  a  right  of  action  is  complete. 
A  cause  of  action  does  not  exist  unless  there  be  a  person  in 
existence  capable  of  suing  or  being  sued.  The  statute  begins  to 
run  at  the  date  the  suit  may  be  commenced,  and  once  begun 
it  is  not  stayed  by  a  party's  death.  If  no  action  accrued  prior 
to  the  death,  none  accrues  until  a  grant  of  administration,  and 
the  statute  runs  from  such  grant.  Marstellerws,  Marsteller,  93 
Pa.,  350. 

VII.  Neglect  to  demand  payment  of  a  debt.  The 
limitation  of  the  statute  is  not  usually  to  be  extended  by  the 
negligence  of  the  party  who  claims  to  be  excused  from  it.  A 
debt  is  not  saved  from  it  because  made  payable  on  demand^ 
and  it  is  decided  that  a  demand  will  be  presumed  to  have  been 
made  in  a  reasonable  time.    Watemianvs,  Brown,  31  Pa.,  161. 

VIII.  Neglect  to  give  notice  of  claim.  If  an  act  on 
the  part  of  the  creditor,  such  as  demand  or  notice,  be  requisite 
to  complete  his  cause  of  action,  such  act  must  be  done  within  six 
years  from  the  date  of  the  contract.  Morrison  vs.  Mullin,  34 
Pa.,  12. 

IX.  Neglect  to  institute  action.  Where  criminal 
proceedings  have  been  taken  against  a  party,  the  statute  of 
limitations  does  not  commence  to  run  against  a  civil  action 
relating  to  the  same  cause,  until  the  criminal  case  has  been 
terminated.     Hutchinson  vs.  Bank,  41  Pa.,  42. 

X.  Neglect  to  invoke  statute,  i.  An  administrator 
may  pay  a  debt  that  is  barred  by  the  statute  of  limitations. 
Anderson's  Appeal,  3  Walker,  497.     2.  To  take  a  case  out  of 
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the  statute  of  limitations,  there  need  be  no  express  promise 
to  pay,  but  there  must  be  a  clear  and  definite  recognition  of 
the  debt,  with  the  amount  named  or  so  referred  to  as  to  be 
capable  of  ascertainment.  The  acknowledgment  must  clearly 
show  the  debtor's  meaning,  and  the  particular  debt  to  which 
it  applies,  and  it  must  be  made  to  the  creditor  himself  or  his 
known  agent  Barneys  Estate,  1 5  Phila.,  540.  Patterson  vs. 
Neuer,  165  Pa.,  66.  3.  The  express  promise  of  a  decedent 
ivill  prevent  the  bar  of  the  statute,  if  it  is  definite  and  precise, 
if  it  fixes  a  time  for  payment,  and  refers  to  an  existing  indebt- 
edness identified  and  admitted.  Bond's  Estate,  3  Pa.  County,. 
263.  4.  A  bill  being  presented  by  a  creditor  to  his  debtor, 
the  latter  said  that  he  could  not  pay  it  then,  but  would  call 
in  a  few  days  and  pay.  Held,  suflficient  to  remove  the  bar  of 
the  statute  of  limitations.  Bond's  Estate,  18  Phila.,  179.  5.  To 
take  a  debt  out  of  the  statute  of  limitations,  a  subsequent 
acknowledgment  must  not  only  be  clear,  distinct  and  unequiv- 
ocal of  the  existence  of  a  debt,  but  it  must  also  be  plainly 
referable  to  the  very  debt  upon  which  the  action  is  based. 
Burr  vs.  Burr,  4  Pittsburg  Journal,  477.  Johns  vs.  Lantz,. 
17  Idem,  90.  Bradford  vs.  Guthrie,  17  Pittsburg  Journal,. 
113.  Gerhard  vs,  Gerhard,  2  Lancaster  Review,  9.  Hart- 
rattffs  Estate,  8  Montgomery  Co.,  81.  6.  Proof  of  the  pay- 
ment of  money,  or  of  an  acknowledgment  of  indebtedness 
which  does  not  identify  the  debt,  is  insuflficient  to  take  a  claim 
out  of  the  operation  of  the  statute  of  limitations.  Chap^nan's 
Appeal,  122  Pa.,  331.  7.  Where  an  indebtedness  is  barred 
by  the  statute  of  limitations,  an  acknowledgment  of  the  debt 
and  declaration  of  intent  to  pay  the  same  made  to  strangers, 
does  not  toll  the  statute.  Banner's  Estate,  Lehigh  Valley  Rep.,. 
422.  8.  A  payment  of  interest  or  a  payment  on  account,  in 
order  to  bar  the  statute  of  limitations,  must  be  shown  to  have 
reference  to  the  very  debt  in  dispute.  Admissions  on  the  part 
of  the  debtor  must  show  that  they  undoubtedly  referred  to  the 
debt  in  question.  De  Haven's  Estate,  16  Phila.,  247.  Scltoen- 
ingers  Estate,    Idem,    384.      9.    An    executor    or    adminis- 
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trator  can  pay  a  debt  barred  by  the  statute  of  limitations, 
except    when    forbidden    by   a   devisee   or   other  party  in 
interest.    Eman's  Orphan  House  vs.  Kendig,  i  Pearson,  34. 
10.  To  revive  a  claim  barred  by  the  statute  of  limitations,  there 
must  be  a  clear  and  definite  acknowlegment  of  the  debt,  a 
■specification  of  the  amount  due,  and  an  unequivocal  promise  to 
pay.     Hanefs  Estate,  2  York  Record,  105.     11.  To  take  a 
case  out  of  the  statute,  the  acknowledgment  must  be  so  dis- 
tinct and  palpable  in  its  extent  and  form  as  to  preclude  hesita- 
tion.    A  naked  admission  of  indebtedness,  not  indicating  the 
amount  or  nature  of  the  debt,  or  a  promise  to  pay  something 
without  a  reference  to  the  sum  to  be  paid  is  insufficient.  Johns 
vs.  Laniz,  63  Pa.,  324.    Wolfensbergerws.  Young,  ^j  Pa.,  516. 
12.  No  one  can  be  compelled  to  plead  the  statute  of  limita- 
tions.    Kai^nan's  Appeal,  i^  Pittsburg  Journal,  194.     13.  It 
is  not  a  fraud  in  law  for  an  executor  to  confess  a  judgment  for 
a  bona  Jide  dtht  barred  by  the  statute.  If  sued  therefor,  he  has 
a  right  to  plead  the  statute,  but  is  not  bound  to  do  so,  and  other 
creditors  have  no  right  to  interfere  except  for  fraud  or  collusion 
against  them.     A  debtor,  though  insolvent,  is  not  bound  to 
interpose  the  defence  of  the  statute  of  limitations  or  the  statute  of 
frauds,  and  may  confess  judgment  for  a  claim  so  barred,  if  the 
claim   be  honest,  even   though  other   creditors   are  defeated 
thereby.     Keen  vs.  Kleckner,  42  Pa.,  529.     Woods  vs.  Irwin, 
141  Pa.,  278.      14.  Evidence  of  part  payment  of  a  claim  must 
be  so  full  and  precise  as  to  distinctly  show  that  the  payment 
was  made  on  account  of  the  very  debt  which  is  in  dispute. 
Kunkelws.  Kolb,  25  Pittsburg  Joumal,  202.    15.  A  promise 
to  pay  when  able  is  not  sufficient  to  take  a  case  out  of  the 
statute  of  limitations.    Lord  vs.  Hough,  2  Phila.,350.    16.  The 
acknowledgments  of  a  debtor  to  toll  the  statute  must  identify 
the  debt  and  be  made  to  the  creditor  or  his  agent     Landis* 
Estate,  ID  Montgomery  Co.,  38.     17.  A  promise  to  pay  a 
debt  barred  by  the  statute  of  limitations,  will  operate  to  remove 
the  bar  of  the  statute  only  when  the  particular  debt  is  unequivo- 
cally identified  and  acknowledged  by  the  debtor  at  the  time 
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of  the  promise.     Any  uncertainty  in  this  particular  is   fatal. 
Landis  vs.    Roth,   109  Pa*,  621.     18.  A  promise  made  on 
Sunday    to     pay  a    debt  will  not    remove    the   bar  of  the 
statute     of    limitations.       Linn*s    Estate,    2    Pearson,    487. 
19.  To  take  a  case  out  of  the  operation  of  the  statute  of  limi- 
tations, it  is  not  essential  that  the  promise  to  pay  should  be 
actual  or  express.     A  clear,  distinct  and  unequivocal  acknowl- 
edgment of  a  debt  suffices.  It  must  be  an  admission  consistent 
with  a  promise  to  pay.     If  so,  the  law  will  imply  a  promise 
without  its   having  been  actually  made.     There  must  be  no 
uncertainty  as  to  the  particular  debt.     Palmer  vs.  Gillespie,  95 
Pa.,    340.      29   Pittsburg  Journal,  3.      Yost  vs.   Grim,    116 
Pa.,  527.     Macrum  vs.  Marshall,  129  Pa.,  506.    20.  In  order 
to  remove  the  bar  of  the  statute  of  limitations,  the  promise,  it 
express,  must  be  a  clear,  distinct  and  unequivocal  acknowl- 
edgment of  the  particular  debt.     It  must  identify  the  debt, 
either  in  express  terms  or  by  reference  to  something  by  which 
its  nature   and  amount  can  be  definitely  and  certainly  ascer- 
tained.     Painter's  Appeal,  18  W.  ^.,441.     Shaefferws.  Hoff- 
man, 115  Pa.,  I.    Hostetter  vs.  Hollinger,  1 17  Pa.,  607.  Union 
Engine  Co.  vs.  Douglas,  12   W.  N.,  11.     21.  To  take  a  debt 
out  of  the  statute  of  limitations,  the  acknowledgement  must  be 
express  of  a  subsisting   debt     It   must  be  an  unequivocal 
admission  of  indebtedness.     *'  I  agree  to  settle  this  bill  with 
E,"  written  at  the  foot  of  the  bill  and  signed  by  the  debtor,  is 
not  sufficient,  as  it  is  a  mere  agreement  to  adjust,  and  supposes 
examination  into  the  accounts.     McClelland  vs.  West,  59  Pa., 
487.      22.  In  order  to  take  a  case  out  of  the  statute  of  limita- 
tions the  acknowledgment  must   be  clear  and  unequivocal. 
A  promise,  even  in  writing,  to  *'  attend  to  it,"  to  *'  fix  "  it,  or 
"  settle  it,"  will  not  suffice.      Weaver  vs.  Weaver,  54  Pa.,  152. 
Seybert  vs.  Hicks,  \  i  Lancaster  Bar,  175. 

XI.  Neglect  to  plead  the  statxtte.  Though  part  of 
a  debt  for  which  a  judgment  is  given  is  barred  by  the  statute  of 
limitations,  yet  if  the  claim  be  honest,  the  defendants  are  not 
bound  to  interpose  the  statute,  and  the  judgment  is  valid  ;  so 
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if  a  part  of  a  claim  be  founded  on  a  moral  obligation  not 
enforcible  in  law,  the  judgment  is  nevertheless  good.  Keen 
vs.  Kleckner^  j\2  Pa.,  529.  2.  To  avoid  the  plea  of  the 
statute  of  limitations,  in  an  action  on  a  note  brought  more 
than  six  years  after  maturity,  the  evidence  of  a  new  promise 
or  of  an  acknowledgment  of  the  debt  and  a  promise  to  pay  it 
must  be  clear  and  satisfactory  ;  and  it  holds  good  though  the 
promise  and  acknowledgment  were  made  after  the  six  years 
from  maturity  of  the  original  contract.  Yaw  vs.  Kerr,  47 
Pa.,  333. 

XII.  Neglect  to  plead  the  statute  specially.  The 
act  of  April  10,  1848,  limiting  the  time  in  which  prosecutions 
can  be  commenced  for  misdemeanors,  must  be  pleaded  spe- 
cially, if  the  defendant  wishes  to  avail  himself  of  its  provisions. 
By  the  common  law,  no  length  of  time  barred  a  crime  or  the 
recovery  of  a  claim.  All  limitation  of  remedies  are  created 
by  statute.     Comm.  vs.  Hutchinson,  2  Parsons,  458. 

XIII.  Neglect  TO  SUE.  The  residence  of  the  defendant 
in  another  part  of  the  United  States  does  not  prevent  the  run- 
ning of  the  statute  of  limitations  in  his  favor.  The  words 
"beyond  sea,"  in  the  act  of  July  30,  1842,  refers  to  foreign 
countries.     Gonder  ws,  Estabrook,  33  Pa.,  374. 

Liquors. 

I.  Neglect  in  furnishing,  i.  In  order  to  convict  a 
defendant  for  furnishing  liquors  to  a  person  of  known  intem- 
perate habits,  it  is  necessary  to  prove  that  he  knew  of  the 
existence  of  such  habits.  Comm.  vs.  Wilhelm,  6  Pa.  County,  30. 
2.  The  act  of  May  8,  1854,  prohibits  the  wilful  furnishing  of 
intoxicating  drinks  as  a  beverage  to  a  person  when  drunk. 
The  person  furnishing  such  liquors  shall  be  held  civilly 
responsible  for  any  injury  to  person  or  property  resulting  there- 
from, and  any  one  aggrieved  may  recover  full  damages  in  an 
action  on  the  case.  Veon  vs.  Creaton,  27  W.  H".,  57.  Brad- 
ford vs.  Boley,  167  Pa.,  506. 

II.  Neglect  in  selling,   i.  Under  the  liquor  license  laws. 
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all  sales  of  intoxicating  liquors  at  retail  must  be  open,  public 
and  over  the  bar.  The  licensee  must  give  the  place  his  per- 
sonal attention,  direction  and  control.  Adams  County  Licenses^ 
5  Pa.  County,  26.  2.  A  defendant,  committed  upon  a  ca.  sa. 
on  a  judgment  for  the  penalty  of  selling  liquor  on  Sunday,  under 
the  act  of  February  26,  1855,  can  only  be  discharged  by  virtue 
of  the  insolvent  laws.  Comm.  vs.  McAleese^  2  Pa.  Dist., 
499.  3.  The  sale  of  liquor  on  Sunday  is  punishable  by 
fine  and  imprisonment,  and  the  court  has  no  discretion  to  remit 
the  latter.  Cotnm,  vs.  Shade,  i  Woodward's  Decisions,  44. 
4.  Under  the  act  of  May  13,  1887,  restraining  the  sale  of 
liquors,  the  furnishing  of  liquor  by  the  steward  of  an  unlicensed 
club  to  a  member  who  pays  for  the  drink  exceeding  its  cost,  is 
a  sale,  and  the  steward  maybe  convicted  of  selling  liquor  with- 
out a  license,  although  the  receipts  are  paid  into  the  club 
treasury.  Cotnm.  vs.  Tierney,  29  W.  N,,  194.  5.  In  an 
indictment  under  the  Sunday  liquor  law,  it  must  be  shown  that 
the  liquor  was  sold  on  Sunday,  at  defendant's  house,  and  it  is 
for  the  jury  to  decide  whether  it  was  done  by  his  permission. 
Comm.ws.  Valer,  i  Luzerne  Register,  381.  6.  Under  the  act 
of  April  12,  1875,  a  justice  of  the  peace  has  no  jurisdiction 
in  an  action  by  a  wife  for  damages  against  a  hotel-keeper  for 
furnishing  liquors  to  her  husband,  after  notice  in  writing  by 
her.  Irvine  vs.  Henry ^  2  Pa.  County,  336.  7.  One  who  is 
prosecuted  for  selling  liquor  without  license,  cannot  successfully 
defend  himself  by  showing  it  was  sold  by  his  Wife  in  a  part 
of  the  house  used  by  her  as  a  store.  State  vs.  McDaniel,  7 
Luzerne  Register,  23. 

Neglect  to  secure,  i.  Although  logs  be  voluntarily  put 
loose  in  the  river  Susquehanna,  they  cannot  be  forfeited  to  a 
captor  under  the  acts  of  March  20,  18 12,  and  December  11, 
1866,  without  notice  to  the  owner.  Wendt  vs.  Craig,  67 
Pa.,  424.  2.  So  where  logs  are  carried  adrift  by  floods.  West 
Branch  Exchange  ws.Enterline,  Northumberland  Co.  News,  269. 
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Neglect  to  restore.  The  finder  of  lost  property  has  a 
valid  claim  to  the  same  against  all  persons  but  the  true  owner. 
Where  a  servant  found  in  the  parlor  of  a  hotel  a  bundle  of 
bank  bills  and  handed  them  to  the  proprietor,  who  failed  to 
find  the  owner,  held^  that  the  servant  was  entitled  to  recover 
the  amount  from  the  innkeeper.  Hamaker  vs.  Blanchard,  90 
Pa.,  377. 

Lunatics. 

I.  Neglect  in  endorsing  note.  A  lunatic,  who  is  an 
accommodation  endorser  without  consideration  upon  a  promis- 
sory note,  and  who  has  derived  no  advantage  therefrom,  is  not 
liable  to  a  bona  fide  holder,  although  he  had  no  notice  of  his 
lunacy.      Wirebach  vs.  Easton,  10  W.  H.,  143. 

II.  Neglect  in  the  finding  of  jury.  The  finding  by  a 
jury  of  inquest  in  lunacy  or  habitual  drunkenness  proceedings, 
is  only  prima  facie  evidence,  and  may  be  rebutted  by  other 
testimony.     Miskefs  Appeal,  1 07  Pa. ,611. 

III.  Neglect  in  the  inquisition.  An  inquisition  in 
lunacy  will  not  be  quashed  because  of  a  previous  unretumed 
commission  issued  five  years  previously  to  which  no  return 
was  made.     Gensemers  Estate,  170  Pa.,  102. 

IV.  Neglect  of  lunatic  in  conveying  property.  A 
grantor  in  a  deed  may  avoid  his  conveyance  by  proof  that  he 
was  non  compos  mentis  at  the  time  of  its  execution,  where  there  is 
no  evidence  of  its  ratification  after  his  restoration  to  reason. 
Crawford  vs.  Scovell,  94  Pa.,  48. 

V.  Neglect  of  notice  of  proceedings,  i  .  A  finding  in 
lunacy  is  void  without  notice.  A  man  s  liberty,  character  and 
estate  should  not  be  swept  away  from  him  without  a  hearing 
or  opportunity  of  defence.  The  act  of  June  13,  1836,  forbids 
a  foreign  committee  to  interfere  with  the  person  or  estate  of  a 
lunatic  resident  within  this  state.  Comm,  vs.  Kirkbride,  7 
Phila,  8.  2.  Want  of  reasonable  notice  to  the  alleged  lunatic 
is  fatal  to  the  proceedings  to  declare  such  a  person  a  lunatic. 
May's  Case,  10  Pa.  County,  283.  Comm,  vs.  Groh,  Idem,  557. 
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VI.  Neglect  of  committee.  Neglect  and  waste  of  the 
lunatic's  estate,  excessive  expenditures  for  his  support,  refusal 
to  surrender  possession  of  his  lands  and  goods  when  lawfully 
required,  as  well  as  embezzlement  of  his  funds,  are  violations 
of  the  duties  of  the  trust     Strock  vs.  Comm.^go  Pa.,  276. 

VII.  Neglect  of  committee  in  investing  funds.  The 
committee  of  a  lunatic  can  only  protect  himself  from  risk,  when 
he  invests  the  trust  funds  in  real  or  government  securities,  or 
makes  the  investment  in  pursuance  of  an  order  of  the  court. 
He  should  not  mingle  trust  funds  with  his  own  money. 
Johnson's  Estate,  11  W,  H".,  387.  FrankenfielcTs  Appeal,  \oz 
Pa,,  589. 

VIII.  Neglect  to  execute  contracts.  Persons  not  sui 
juris  or  not  having  capacity  to  contract  debts,  are  liable  for 
torts  and  may  bind  themselves  for  necessaries.  An  executed 
contract  by  a  merchant  for  the  purchase  of  goods  cannot  be 
avoided  by  proof  of  insanity  at  the  time  of  the  purchase, 
unless  a  fraud  was  committed  on  the  lunatic  by  the  vendor, 
or  he  had  knowledge  of  his  condition.  Lancaster  Co,  Bank 
vs.  Moore,  yS  Pa.,  407. 


M 


Machineiy. 

I.  Neglect  in  construction,  i.  Where  a  workman,  for 
a  full  consideration,  undertakes  to  manufacture  an  article  of 
machinery,  knowing  where  it  is  to  go,  and  what  work  it  is 
expected  to  do,  and  then  so  carelessly  constructs  the  article 
that  it  is  not  able  to  do  the  work  expected  and  breaks,  dam> 
aging  adjacent  property,  he  is  liable  in  an  action  of  case  for  the 
resulting  damage.  &ie  City  Iron  Works  vs.  Barber,  102  Pa.,. 
156.  2.  In  an  action  to  recover  money  paid  for  machinery 
alleged  to  be  defective,  evidence  is  admissible  of  delay  in  giv- 
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ing  notice  of  such  defects,  and  of  the  time  when  the  plaintiff 
became  aware  of  them.  Fearl  vs.  Hanna^  129  Pa,,  588. 
3.  Where  one  contracts  for  a  machine  which,  when  delivered, 
proves  defective,  it  is  the  duty  of  the  purchaser  to  return  the 
machine  at  once  to  the  maker,  or  at  least  to  notify  him  of  the 
defect.  If  he  neglect  to  promptly  do  this,  he  is  liable  for  the 
full  value  of  the  machine.  Frankenfeld  vs,  Freyman^  13  Pa., 
56.  4.  Even  where  there  is  negligence  in  a  maker  of  a 
machine,  he  is  not  liable  to  a  third  person  for  an  injury  received 
whilst  the  machine  is  being  operated  by  a  purchaser,  unless 
the  act  of  the  defendant  was  the  proximate  cause  of  the  injury. 
Osten  vs.  Morris^  17  Phila.,  219.  5.  Where  a  master  furnishes 
his  servant  with  defective  machinery,  and  an  accident  occurs, 
placing  the  servant  in  such  peril,  as  not  to  allow  him  sufficient 
time  for  reflection,  and  the  servant  in  endeavoring  to  save  the 
machinery  commits  an  error  of  judgment,  without  which  he 
would  not  have  sustained  injury,  held,  that  such  error  would 
not  charge  the  servant  with  contributory  negligence,  or  pre- 
clude him  from  recovering  against  the  master.  SchaUvs,  Cole, 
107  Pa.,  I.  6.  The  ground  of  an  employer's  liability 
for  injuries  received  by  an  employee  while  operating 
machinery,  is  not  danger,  but  negligence.  The  test  of 
negligence,  in  respect  of  machinery,  is  the  usage  of  the 
business,  and  where  there  is  a  failure  to  show  that  the 
machinery  was  negligently  constructed  and  how  the  injury 
occurred  through  its  operation,  the  employer  is  not  liable. 
Simpson  vs.  Locomotive  Works,  139  Pa.,  246.  Titus  vs. 
R.  R.,  136  Pa.,  618.     Fordvs,  Anderson,  139  Pa.,  263. 

II.  Neglect  in  locating.  Plaintiff  sued  the  city  for 
negligence  in  suffering  machinery  to  remain  near  a  sidewalk 
on  a  public  lawn,  in  such  a  position  that  a  large  wheel  fell 
upon  and  injured  the  plaintiff,  a  boy  of  nine  years,  who 
stepped  off  the  walk  and  touched  it  or  played  with  it.  In  this 
case,  the  city  did  not  place  the  machinery  on  the  lawn.  It  was 
placed  here  by  a  manufacturing  company,  and  hence  the  city 
was  not  liable  for  the  injury,  as  the  wheel  was  not  standing  on 
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the  public  highway,  and  was  not  an  obstruction  to  travel. 

Mattintore  vs.  Erie,  144  Pa.,  14. 

III.  Neglect  in  operating.  i.  The  operation  of  a 
manufactory  by  day  and  night,  which  necessarily  causes  some 
noise  and  vibration  in  a  neighboring  dwelling,  will  not  be 
restrained  by  injunction,  where  the  noise  of  the  machinery 
does  not  constitute  an  unjustifiable  nuisance  to  the  complain- 
ant McCaffreys  Appeal,  105  Pa.,  257.  2.  A  visitor  in  a 
foundry  was  struck  and  injured  by  the  falling  of  some  iron 
plates,  which  were  being  moved  with  a  crane.  There  being 
no  evidence  of  negligence  on  the  part  of  the  defendant,  a  non- 
suit was  entered.  McLean  vs.  Burnham,  19  W.  IT.,  53. 
3.  An  employee  assumes  the  risk  of  his  employment.  All 
machinery  is  dangerous  if  not  properly  used.  Where  the 
danger  is  obvious,  a  boy  of  fourteen  may  know  as  much  of 
such  danger  as  an  adult.  If  a  boy  be  not  allowed  to  use 
machinery  until  he  has  become  accustomed  to  its  use,  it  would 
be  difficult  for  him  to  learn  any  useful  trade.  O'Keefe  vs. 
Thorn,  24  W.  H".,  379.  4.  Where  machinery  is  improperly 
constructed,  and  its  use  dangerous,  which  fact  is  known  to  the 
engineer  employed,  and  where  such  machinery  breaks  and 
injures  a  workman  engaged  in  the  same  general  business,  the 
employer  is  not  responsible.  The  proximate  cause  of  the 
injury  was  the  carelessness  of  the  engineer,  who  was  a  fellow- 
servant  of  the  injured  man,  in  running  the  engine  when  it  was 
dangerous.  Phila.  Iron  &  Steel  Co,  vs.  Davis,  1 1 1  Pa.,  597. 
5.  Mere  discomfort  and  annoyance,  without  substantial  injury 
to  property  or  business,  suffered  from  the  noise  and  vibration 
of  machinery  in  conducting  lawful  business  in  a  neighborhood 
devoted  exclusively  to  manufacturing  purposes,  are  not  suffi- 
cient to  justify  the  issuing  of  an  injunction.  Straus  vs.  Bamett, 
140  Pa.,  III.  6.  From  the  fact  that  a  particular  method  or 
appliance  is  dangerous,  it  does  not  follow  that  it  is  negligence 
for  an  employer  to  use  it.  The  unbending  test  of  negligence 
in  methods  and  machinery  is  the  ordinary  usage  of  the  busi- 
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ness.     A  master  is  not  bound  to  use  the  newest  and  best 

appliances.     Titus  vs.  R,  R.,  136  Pa.,  618. 

IV.  Neglect  in  providing,  i.  An  employer  is  not 
bound  to  supply  his  employees  with  appliances  not  in  general 
use.  He  has  discharged  his  duty  when  he  furnishes  them 
with  such  tools  and  appliances  as  with  ordinary  and  reasonable 
care  may  be  used  without  danger.  An  employee  who  con- 
tinues to  use  a  machine  which  he  knows  to  be  dangerous, 
takes  upon  himself  the  risk  of  injury  there  from  ;  but  this  rule  is 
inapplicable  if  the  risk  does  not  threaten  immediate  danger,  and 
the  master  has  promised  to  remedy  the  defect.  An  employer 
is  not  bound  to  insure  against  accidents.  Lehigh  Coal  Co,  vs. 
Hayes ^  128  Pa.,  294.  Bromfield  vs.  Hugfies,  Idem.,  194. 
Philada.  &  Reading  R,  R,  vs.  Hug/ies,  1 19  Pa.,  301.  Schaffer 
vs.  Haish,  1 10  Pa.,  575.  2.  An  employer  is  not  bound  to 
furnish  the  safest  machinery  for  his  workmen,  nor  to  provide 
the  best  methods  for  its  operation  in  order  to  save  himself 
from  responsibility  for  accidents  resulting  from  its  use.  If  the 
machinery  be  of  ordinary  character,  and  such  as  can,  with  rea- 
sonable care,  be  used  without  danger  to  the  employee,  it  is  all 
that  can  be  required.  Payne  vs.  Reese,  100  Pa.,  301.  3.  It 
is  the  duty  of  every  employer  to  exercise  care  in  providing  his 
laborers  with  safe  machinery,  suitable  tools  and  appliances 
adapted  to  the  uses  for  which  they  are  designed.  Mullen  vs. 
Phila,  Steamship  Co,,  78  Pa.,  15. 

V.  Neglect  in  removing.  The  removal  of  machinery 
from  a  mill  in  order  to  give  a  preference  to  junior  over  senior 
judgment  creditors  is  a  fraud  upon  the  latter,  and  will  turn 
the  property  from  real  into  personal.  The  proper  remedy  of 
the  older  lien  creditors  is  by  ruling  the  proceeds  of  the  sale 
into  court,  not  by  an  injunction  to  restrain  the  sale.  Steinmetz 
vs.  Wittner,  i  Pearson,  524. 

VI.  Neglect  in  repairing.  A  master  is  bound  to 
furnish  his  servants  with  such  machinery  as  is  reasonably  safe 
and  suitable  for  the  work.  If  he  employs  other  servants  not  in 
the  same  department  to  construct  or  repair  such  machinery,  he 
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is  responsible  to  his  servants  who  use  the  machinery  for  any 
negligence  in  the  work  of  construction  or  repairing.  These 
agents  cannot  be  regarded  as  fellow-servants.  Penna.  &  N,  Y. 
Canal  Co.  vs.  Mason,  109  Pa.,  296. 

VII.  Neglect  to  remove.  i  .  A  court  of  equity  has 
no  jurisdiction  to  direct  the  removal  by  defendant  of  machin- 
ery left  by  permission  on  the  premises  of  the  complainant,  and 
claimed  by  the  defendant  to  be  properly  there.  Barclay's 
Appeal^  93  Pa.,  50.  2.  A  party  having  machinery  in  a  build- 
ing, wrongfully  refused  to  remove  the  same  when  requested 
by  the  purchaser  of  the  building  so  to  do.  In  an  action  of 
case  brought  by  the  purchaser,  held,  that  the  measure  of 
damages  was  not  what  it  would  have  cost  the  plaintiff  to 
remove  the  machinery,  but  the  actual  loss  to  him  by  being 
obstructed  by  it  in  using  the  premises,  or  from  obtaining  an 
income  therefrom.  Barclay  vs.  Grove,  21  W.  N.,  202. 
3.  Machinery  erected  by  a  lessee  to  carry  on  his  business  is 
personal  property  during  his  term  ;  it  may  be  sold  on  execution, 
and  the  purchaser  may  remove  it  before  the  expiration  of  the 
term.     Heffner\s.  Lewis^  73  Pa.,  302. 

VIII.  Neglect  TO  REPAIR  OR  RENEW,  i .  A  master  should 
provide  his  servant  with  safe  tools  and  machinery.  Any  defect 
which  may  become  apparent  in  their  use  should  be  reported  by 
the  servant  to  his  employer.  It  is  not  negligence  in  the  master 
if  the  tool  or  machinebreaks,  whether  from  an  internal  original 
fault,  not  apparent  when  it  was  first  provided,  or  for  an  external 
apparent  one,  produced  by  time  and  use,  not  brought  to  the 
master's  knowledge.  A  different  rule,  however,  prevails  when 
the  tool  or  machinery  is  perishable,  as  in  a  rope  used  for  years 
upon  a  derrick.  In  such  case  it  is  the  master's  duty  to  renew 
it  at  proper  intervals.  Baker  vs.  R.  /?.,  95  Pa.,  211. 
2.  Where  an  employer  is  informed  that  certain  machinery  on 
his  premises,  out  of  sight  of  his  workmen,  is  in  a  dangerous 
condition,  and  he  takes  steps  to  renew  the  same,  but  before 
the  renewal  is  made,  one  of  the  employees,  having  no  notice  of 
the  dangerous  condition  of  the  machinery,  is  injured  by  its 
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breaking  while  in  ordinary  use,  in  a  suit  by  the  workman,  tbc 
■question  of  the  employer's  negligence  must  be  left  to  the  jury. 
Murphy  vs.  Crossan,  98  Pa.,  495.  3.  Where  the  defect  in  the 
machinery  is  presumably  not  known  to  the  master,  it  is  the 
duty  of  the  servant  to  give  him  notice ;  neglect  of  this  relieves 
the  master  of  responsibility  should  the  servant  be  injured 
thereby.  Patterson  vs.  Pittsburg  R,  R.,  76  Pa.,  390.  Mans- 
field Coal  Co.  vs.  McEnery,  91  Pa.,  194.  N.  Y,  &  Lake  Erie 
R,  R.  vs.  Lyons,  1 19  Pa.,  324. 

Malicious  Prosecution.     See  "  Prosecution." 

I.  Neglect  of  probable  cause,  i.  What  constitutes 
probable  cause  is  a  mixed  question  of  law  and  fact.  The  jury 
determines  what  facts  are  proved,  but  the  court  decides 
whether  they  amount  to  probable  cause.  Beach  vs.  Wheeler, 
30  Pa.,  72.  2.  To  support  an  action  for  malicious  prosecu- 
tion, both  want  of  probable  cause  for  the  prosecution  and 
malice  in  the  prosecutor  must  be  shown.  Bemar  vs.  Dunlap, 
94  Pa.,  329. 

Mandamus. 

I.  Neglect  in  issuing.  Where  in  a  petition  for  a  man- 
damus, a  good  prima  facie  case  appears,  the  ordinary  practice  is 
to  direct  an  alternative  mandamus.  When,  however,  a  rule  to 
show  cause  why  a  peremptory  mandamus  should  not  issue  is 
granted  and  served,  the  court  may  in  a  proper  case  issue  a 
peremptory  mandamus  in  the  first  instance.  Comm,  vs.  Hyde 
Park,  IS  W.  N.,  506. 

II.  Neglect  in  petition  for.  The  petition  for  the  writ 
must  state  the  facts  on  which  the  right  is  made  to  depend,  with 
a  precision  sufficient  to  express  the  right  of  one  and  the  duty 
of  the  other,  in  such  manner  that  the  ordinary  mind  may  rea- 
sonably apprehend  them.  Certainty  to  a  common  intent  is 
the  rule,  and  that  applies  as  well  to  the  answer  as  to  the  peti- 
tion.    Central  District  Telegraph  Co.  vs.  Comm.,  1 14  Pa.,  592. 

III.  Neglect  in  the  return.     Every  allegation  in  the 
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return  to  a  mandamus  must  be  direct,  and  be  stated  in  the 
most  unqualified  manner — not  inferentially  or  argumentatively^ 
but  with  certainty  and  plainness.  Otherwise,  it  may  be 
demurred  to.  Camm,  ex  reL  Thomas  vs.  Cammrs,,  32  Pa.^ 
218.     Comtn.  vs.  Chittenden,  2  Fa.  Dist.,  804. 

IV.  Neglect  in  serving  writ.  A  writ  of  mandamus 
should  be  served  by  giving  the  original  writ  to  the  defendant. 
Where  more  than  one  person  is  to  be  served,  copies  should 
be  given  to  each  of  them,  at  the  same  time  showing  them  the 
original  writ,  and  leaving  the  original  with  one  of  the  defend- 
ants. It  does  not  seem  to  be  necessary  that  the  writ  should 
be  served  by  the  sheriff.  Comm,  vs.  Brady,  6  Phila.,  121. 
Camm,  vs.  Union  Township  Overseers,  4  Kulp,  87. 

V.  Neglect  to  grant,  i.  The  writ  of  mandamus  will 
never  be  granted  to  compel  the  specific  performance  of  an 
application,  where  it  is  apparent  that  the  attempt  would  prove 
unavailing  and  impossible  of  attainment.  Comm.  vs.  Coal  Co.^ 
6  Lancaster  Review,  107.  2.  A  mandamus  is  never  awarded 
where  there  is  another  remedy.  It  is  never  to  be  used  only 
as  a  process  of  the  last  resort.  Comm.  vs.  Commissioners,  2 
Parsons,  223.  Birmingham  Ins,  Co.  vs.  Comm,,  g2  Pa.,  77, 
Comm.  vs.  Tfiomas,  163  Pa.,  446.  Comm.  vs.  Walton,  3  Pa» 
Dist,  391.  3.  On  a  rule  to  show  cause  why  a  writ  of  alter- 
native mandamus  shall  not  issue,  the  only  question  to  be  con- 
sidered by  the  court  is  the  sufficiency  of  the  petition.  Comm. 
vs.  Heck,  I  Northampton  Co.,  393.  4.  In  Pennsylvania,  man-^ 
damus  will  not  lie  at  the  instance  of  a  private  citizen  to  enforce 
the  performance  of  a  public  duty,  unless  the  relator  shows, 
some  special  or  personal  interest  in  having  that  duty  per- 
formed. The  law  is  different  in  this  respect  elsewhere.  Comm, 
vs.  McAUin,  33  Pittsburg  Journal,  152.  5.  A  mandamus  will 
not  lie  to  compel  the  performance  of  an  act  by  a  person 
clothed  with  a  discretion  to  determine  the  necessity  of  such 
act,  and  the  time  and  circumstances  which  call  for  its  perform- 
ance. Comm,  ws.McMichael,  10  Phila.,  445.  6.  He  who  sues 
for  the  writ  of  mandamus  must  have  some  well-defined  right 
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to  enforce,  which  is  specific,  complete  and  legal,  and  for  which 
there  is  no  other  specific  legal  remedy,  and  he  must  claim  a 
right  independent  of  the  public.  Cotnm,  vs.  MiicJiell,  82  Pa., 
343.  Comm.  vs.  Guardians  of  Poor^  13  W.  N.,  61.  Boycrxs, 
Saving  Fund,  i  Schuylkill  Record,  231.  7.  The  tendency  in 
modem  times  is  to  grant  a  mandamus  in  certain  cases  where 
formerly  it  would  have  been  refused.  It  may  be  issued  to 
compel  an  inspection  of  papers,  where  the  circumstances  war- 
rant it.  Comm,  vs.  Pfuenix  Iron  Co.,  105  Pa.,  117.  Guarantee 
Trust  Co,,  In  re,  34  W.  N.,  16.  8.  The  writ  of  mandamus 
only  issues  where  there  is  a  clear  and  specific  legal  right  to  be 
enforced,  or  a  duty  which  ought  to  be  and  can  be  performed, 
and  where  there  is  no  other  specific  and  adequate  legal  remedy, 
and  it  is  never  granted  in  a  doubtful  case.  It  will  lie  to  com- 
pel the  performance  of  duties  clearly  ministerial  in  their  nature, 
with  no  element  of  discretion  in  their  performance.  Office 
Specialty  Co.  vs.  Monroe  Co,,  3  Northampton  Co.,  224. 

VI.  Neglect  to  obey.  Where  the  defendant  has  refused 
or  neglected  to  obey  a  peremptory  mandamus,  the  proper 
course  is  to  take  a  rule  to  show  cause  why  he  should  not 
be  attached  for  contempt.     Senior  vs.  Douglass,  14  W.  N.,  454. 

Manslaughter. 

Neglect  of  criminal  intent.  If  a  man  throw  a  stone 
into  the  highway,  which  strikes  another,  and  death  results,  the 
party  doing  such  negligent  act  may  be  convicted  of  man- 
slaughter, though  he  had  no  intention  whatever  to  injure  any 
one ;  and  if  death  do  not  result,  he  may  be  convicted  of  assault 
and  battery.     Comm.  vs.  Fleet,  8  Phila.,  614. 

Marine  Insurance.     See  "Insurance — Marine." 

I.  Neglect  IN  CONVEYING  PETROLEUM.  Where  the  proxi- 
mate cause  of  the  loss  is  one  of  the  perils  insured  against, 
although  the  remote  cause  was  the  negligence  of  the  assured, 
his  agents  or  servants,  the  underwriters  are  liable,  if  there  have 
been  no  fraudulent  or  barratrous  design.     In  this  case,  the 


IN    PENNSYLVANIA  IOI5 

Marine  Insurance — Continued. 

efTort  was  made  to  show  that  the  assured  had  deviated  or 
departed  from  their  contract  as  to  the  storage  of  the  barrels 
of  oil  on  the  vessel.  Phcenix  Fire  Ins,  Co,  vs.  Cochran^  5 1 
Pa.,  143. 

II.  Neglect  in  representations.  It  is  an  established 
principle  in  marine  insurance,  that  the  misrepresentation  or 
concealment  of  a  fact  material  to  the  risk  will  avoid  the  policy, 
although  no  fraud  was  intended,  and  the  misrepresentation 
innocently  made.  But  it  is  denied  in  many  decisions,  that  this 
principle  extends  to  policies  against  loss  by  fire,  and  it  certainly 
does  not  extend  to  life  insurances,  unless  the  policy  contained 
an  express  provision  that  the  representation  was  to  be  the 
basis,  or  a  condition,  of  the  contract.  Aicher  vs.  Ins,  Co,,  13 
Phila.,  139.     6  W.  N.,  332. 

III.  Neglect  in  using  explosives.  Where  a  boat  was 
destroyed  by  fire,  the  result  of  pouring  turpentine  over  the 
coal  used  in  the  furnace,  the  object  being  to  quickly  generate 
steam  to  accelerate  the  speed  of  the  boat  in  a  race  with 
another  vessel,  held,  to  be  gross  negligence.  Ins,  Co,  vs. 
Marsh,  5  Wright,  386.     2  Pittsburg,  273. 

IV.  Neglect  of  insurable  interest.  As  a  general 
rule,  whatever  furnishes  to  the  assured  a  reasonable  expecta- 
tion of  pecuniary  benefit  from  the  continued  existence  of  the 
subject-matter  of  insurance,  is  a  valid  insurable  interest  therein, 
and  the  right  of  property  is  not  always  an  essential  ingredient. 
The  owners  of  a  vessel  and  its  cargo  engaged  in  a  joint  ven- 
ture are  in  the  relation  of  partners  in  the  venture,  each  having 
a  lien  on  the  vessel  and  cargo ;  wherefore  such  part  owner 
has  an  insurable  interest  in  the  joint  venture,  validating  an 
insurance  in  the  same,  to  the  extent  of  his  advancements  and 
disbursements.  Intematianal  Ins,  Co,  vs.  Winsmore,  124 
Pa.,  61. 

V.  Neglect  of  notice  of  other  insurance.  Where  a 
condition  exists  in  a  policy  of  insurance,  that  notice  of  other 
insurance  must  be  given  by  the  assured  and  endorsed  on  the 
policy  or  otherwise  acknowledged  by  the  company,  such  con- 
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dition  is  waived,  when  the  insurers  with  full  knowledge  that 
other  insurance  has  been  obtained,  continue  to  treat  the  con- 
tract as  existing  in  force.  Eureka  Ins,  Co.  vs.  Robinson^  56 
Pa.,  268. 

VI.  Neglect  of  underwriters.  A  vessel  insured  on  a 
valued  policy  for  one-third  its  value  was  wrecked,  and  the 
underwriters  paid  for  it  as  a  total  loss.  The  underwriter,  after 
examination  of  the  wreck,  determined  it  was  not  worth  the 
expense  of  raising,  but  did  not  prevent  the  insured  from  rais- 
ing it.  Held,  that  the  underwriters  were  not  bound  to  look 
after  the  interests  of  the  insured,  and  not  having  received  any- 
thing from  the  wreck  were  not  liable  to  the  insured  for  any 
part  of  its  value.  Allegheny  Ins,  Co,  vs.  Ransun,  69  Pa.,  496, 

VII.  Neglect  to  pursue  designated  course.  A  devia- 
tion or  change  of  voyage,  not  authorized  by  a  policy  of  marine 
insurance,  defeats  the  insurance.  A  well-settled  distinction 
exists  between  the  cases  of  a  proposed  deviation  and  an  aban- 
donment of  the  voyage.  If  the  loss  occurs  before  an  actual 
deviation,  the  underwriter  is  not  discharged.  An  abandonment 
of  the  voyage,  and  the  substitution  of  another  and  a  different 
voyage  at  once  defeats  the  policy.  Dallam  vs.  Ins,  Co,^  6 
Phila.,  15. 

Marriage.. 

I.  Neglect  in  marrying  minors.  The  act  of  1730  for- 
bids, under  a  penalty  of  fifty  pounds,  the  marriage  of  minors 
without  the  consent  of  their  parents,  but  as  amended  by  the 
act  of  1 87 1,  the  burden  of  proof  is  on  the  plaintiff  to  show 
that  the  officiating  clergyman  knew,  or  might  have  known, 
that  one  of  the  parties  was  a  minor.  Fulkerson  vs.  Day^  1 5 
Phila.,  638.     Reed  vs.  Martin,  15  W.  N.,  177. 

II.  Neglect  of  consent,  i.  A  promise  to  marry  a 
minor  does  not  require  the  consent  of  the  parent  or  guardian 
to  make  it  binding.  Articles  of  marriage  settlement  are  bind- 
ing upon  the  husband,  though  the  wife  be  a  minor  at  the 
time.     Beelman  vs.  Rush,  26  Pa.,  509.     W/uchcote  vs.  Lyle^ 
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28  Pa.,  73.  2.  An  arrest  or  imprisonment,  under  void  pro- 
cess, or  under  a  warrant  issued  upon  a  false  charge,  will  avoid 
a  marriage  which  is  constrained  by  the  duress  of  the  imprison- 
ment. Collins  vs.  Collins^  2  Brewster,  515.  3.  The  force  and 
coercicMi,  to  invalidate  a  marriage,  must  be  shown  to  amount 
to  duress  per  minas.  There  must  be  actual  force  by  imprison* 
ment,  and  putting  in  fear  or  threats  of  life  or  of  great  bodily 
harm.     Stevenson  vs.  Stevenson,  7  Phila.,  386. 

III.  Neglect  of  formal  ceremony,  i.  Cohabitation, 
reputation  and  admissions  are  circumstances  from  which  mar- 
riage may  be  inferred,  and  in  some  cases  they  are  of  the  most 
conclusive  character.  In  cases  where  the  fact  is  in  dispute 
between  the  parties  themselves,  the  proof  of  this  kind  must 
be  very  much  greater  than  where  it  is  set  up  by  innocent  third 
parties.  Admissions  and  declarations,  if  made  to  subserve  a 
mere  temporary  purpose,  as  to  induce  servants  to  live  with  the 
parties,  to  quell  the  suspicions  of  keepers  of  inns,  or  to  secure 
respectful  treatment  in  public  conveyances,  or  to  satisfy  the  too 
prying  curiosity  of  strangers,  would  have  infinitely  less  impor- 
tance than  if  made  in  the  &mily  circle.  Brinckle  vs.  Brinckle^  1 2 
Phila.,  232.  2.  A  marriage  in  Pennsylvania  may  be  proved 
by  cohabitation  and  reputation  that  the  parties  lived  together 
as  man  and  wife.  Marriage  in  this  state  is  purely  a  civil  con- 
tract, and  no  prescribed  ceremony  is  requisite  to  its  validity. 
It  may  be  proved  by  the  testimony  of  witnesses  present  at 
the  time  the  contract  was  entered  into,  but  in  its  absence  a 
presumption  of  marriage  arises  from  the  conduct,  admissions 
and  declarations  of  the  parties  respecting  each  other.  Brice's 
Estate,  23  Pittsburg  Journal,  52.  11  Phila.,  98.  Lehigh 
Valley  R.  R,  vs.  Hall,  61  Pa.,  361.  3.  Marriage  is  a  civil 
contract  requiring  the  express  assent  of  the  contracting  parties 
by  words  in  the  present  tense.  It  is  valid  without  the  inter- 
vention of  a  clergyman  or  an  officer.  It  must  be  clearly  proven 
by  evidence  outside  the  parties,  and  be  followed  by  cohabita- 
tion. Comm.  vs.  Cronin,  13  W.  N.,  76.  4.  An  admission  by 
the  husband  that  he  had  lived  with  a  woman  as  husband  and 
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wife  for  ten  years,  and  had  publicly  acknowledged  her  to  be 
his  wife,  is  sufficient  proof  of  the  marriage.  Comm.  vs,  LUsen- 
berger,  15  Phila.,  414.  5.  Where  there  is  no  proof  of  actual 
marriage,  cohabitation  and  reputation  are  necessary  to  ground 
a  presumption  of  marriage ;  proof  of  cohabitation  alone  is 
insufHcient.  Reputation  consists  of  the  speech  of  the  people 
who  know  the  parties.  Marriage  must  be  evidenced  bywords 
in  the  present  tense,  uttered  for  the  purpose  of  establishing 
tiie  relation  of  husband  and  wife.  Comm.  vs.  Stump,  53  Pa., 
132.  6.  While  satisfactory  evidence  that  cohabitation  had  at 
any  time  been  meretricious  will  eliminate  subsequent  cohabi- 
tation as  a  fact  from  which  marriage  may  be  inferred,  yet 
indirect  evidence  of  a  meretricious  cohabitation  will  not  have 
thateflTect.  Drhikiumse's  Estate.  151  Pa.,  294.  7.  The  repute 
of  marriage  must  be  general ;  the  conduct  of  the  parties  must 
be  such  as  to  make  almost  any  one  infer  that  they  were  mar- 
ried. Cohabitation  and  repute  are  not  necessarily  sufficient; 
there  should  be  constancy  of  dwelling  together.  Gran's 
Estate,  S  Lancaster  Review,  217.  8.  Cohabitation  may  exist 
without  matrimony,  and  admissions  of  marriage  may  be  made 
to  avert  suspicion  or  to  secure  a  temporary  convenience,  The 
intention  with  which  the  parties  came  together  is  the  test.  If 
they  in  any  manner  expressed  a  purpose  to  cohabit  as  man 
and  wife,  no  other  evidence  is  needed  ;  if  they  did  not,  no 
amount  of  testimony  will  convert  an  intercourse  which  was 
meant  to  be  meretricious  into  legal  marriage.  Green  s  Estate . 
5  Pa.  County,  605.  19  Phila.,  55.  9.  The  consent  of  the 
parties  to  contract  is  all  that  is  required  for  a  valid  mar- 
riage. If  the  contract  is  made  per  verba  de  prcesenti,  though 
it  is  not  consummated  by  cohabitation,  or  if  it  be  made 
per  verba  de  fiituro,  and  be  followed  by  consummation,  it 
amounts  to  a  valid  marriage  in  the  absence  of  all  civil  regula- 
tions to  the  contrary.  Marriage  may  be  proved  in  civil  cases 
by  reputation,  declarations  and  conduct  of  the  parties,  and 
other  circumstances  usually  accompanying  the  relation.  For 
civil  purposes,  reputation  and  cohabitation  suffice  as  evidence. 
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Both  are  necessary  to  establish  a  presumption  of  marriage, 
where  there  is  no  proof  of  actual  marriage.  RicJtard  vs. 
Brehtn,  73  Pa.,  140.  Greenawalt  vs.  McEnelley,  85  Pa.,  356. 
10.  Neither  cohabitation  nor  reputation  of  marriage  is 
marriage  ;  they  are  simply  evidence  when  conjoined  to  a  pre- 
sumption of  marriage,  which  disappears  in  the  face  of  proof 
that  no  marriage  has  taken  place  ;  nor  does  a  relation  shown 
to  have  been  illicit  at  its  commencement  raise  any  presumption 
of  marriage.  Grimm's  Estate.  131  Pa.,  199.  Hunt's  Appeal, 
86  Pa.,  294.  Reading  Trust  Co.  vs.  Riegel,  113  Pa.,  204. 
Strauss'  Estate,  34  W.  N.,  478.  Strauss'  Estate,  14  Pa. 
County,  596.  II.  It  is  not  necessary  that  a  clergyman  or 
magistrate  should  be  present  to  give  validity  to  a  marriage. 
No  peculiar  ceremony  is  requisite  to  the  valid  celebration,  but 
it  may  be  completed  by  any  words  in  the  present  time,  without 
regard  to  form.  Marriage  may  be  proved  by  the  acts,  declar- 
ations and  confessions  of  the  parties.  Reputation  and  cohab- 
itation are  sufficient  evidence  of  marriage,  and  may  be  con- 
clusive where  the  rights  of  third  parties  are  affected  and  the 
legitimacy  of  children  called  in  question.  The  presumption  is 
always  in  favor  of  legitimacy.  The  essence  of  the  engage- 
ment consists  in  a  consent  freely  given  by  parties  competent  at 
the  time  to  contract.  The  repute  of  marriage  must  be  general ; 
the  conduct  of  the  parties  must  be  such  as  to  make  any  one 
infer  that  they  were  married.  Cohabitation  and  reputation 
should  be  shown  to  exist  at  the  domicil  of  the  parties. 
Guardians  of  Poor  vs.  Nathans,  3  Clark,  139.  2  Brewster, 
149.  Physick's  Estate,  ISiem^  179.  Bicking's  Appeal,  Idem, 
203.  Comm.ws.  Otnohufidro,  Idem,  298.  Janney's  Estate,  2 
Pa.  Dist,  145.  Jane  Parker's  Appeal,  44  Pa.,  309.  12.  A 
marriage  will  not  be  presumed  from  cohabitation  and  repu- 
tation, where  the  relation  between  the  parties  was  of  illicit 
origin,  in  the  absence  of  subsequent  actual  marriage.  Hunt  vs. 
Cleveland,  6  Pa.  County  592.  5  Kulp,  253.  Jones  vs. 
Jones,  7  Kulp,  515.  13.  An  agreement  to  live  together 
as  man  and    wife,   preceding    cohabitation,    followed   by   the 
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alleged  husband's  recognition  of  the  wife,  will  constitute 
a  marriage.  The  husband*s  declaration  to  the  contrary^ 
in  the  absence  of  the  wife,  are  inadmissible.  Cohabitation^ 
and  even  the  mutual  acknowledgment  of  the  parties  as 
husband  and  wife,  will  raise  no  presumption  of  mar- 
riage, where  the  connection  was  originally  illicit.  Moore  s 
Estate,  20  Phila.,  87.  Drean's  Estate,  Idem,  113.  Stottvs. 
Toledo,  2  Vi.  N.,  98.  Brice's  Estate,  Idem,  112.  Seiberfs 
Estate,  17  W.  N.,  271.  Moore's  Estate,  9  Pa.  County,  338. 
14.  The  validity  of  a  marriage  is  to  be  determined  by  the  law 
of  the  place  where  celebrated.  Mold's  Estate,  i  York  Record, 
185.  15.  A  marriage  not  begun  by  any  formal  ceremony, 
may  be  established  by  evidence  of  cohabitation,  reputation  and 
mutual  acknowledgment.  These  circumstances  may  be  over- 
come by  proofs  of  other  facts  inconsistent  with  the  existence 
of  the  marriage  relation.  Seiberfs  Estate,  18  Phila.,  5. 
16.  Where  a  marriage  in  feet  is  proved,  mere  cohabitation  and 
reputation  of  a  prior  marriage  is  insufficient  to  invalidate  it ; 
there  must  be  a  clear  proof  of  nuptials  celebrated  according  to 
law.  Shaak's  Estate,  3  Pittsburg,  275.  17.  The  contract  of 
marriage  may  be  proved  by  reputation  and  cohabitation,  but 
where  either  fails,  the  presumption  cannot  be  built  on  the 
other.  Smytfis  Estate,  Leg.  Gaz.  Report,  210.  3  Lancas- 
ter Bar,  No.  23.  18.  In  civil  cases,  reputation  and  cohabi- 
tation are  admitted  as  evidence  of  an  actual  marriage,  not 
as  constituting  themselves  a  legal  marriage.  Tholey's  Appeal^ 
93  Pa.,  38.  Thorndell  vs.  Morrison,  4  Pittsburg  Journal^ 
428.  Wigton's  Appeal,  5  Pittsburg  Journal,  196.  19.  Mar- 
riage will  be  presumed,  where  the  parties  have  made  une- 
quivocal and  frequent  admissions  of  marriage,  where  there  has 
been  cohabitation  and  repute,  where  the  man  has  supported 
the  woman  and  his  children,  whom  he  has  constantly  recog- 
nized as  his  offspring,  and  where  he  has  often  indulged  in 
strong  expressions  of  attachment  for  her  and  for  them.  Vin- 
cent's Appeal,  60  Pa.,  240.  20.  Where  parties  have  lived 
together  as  man  and  wife  for  years  under  an  alleged  marriage^ 
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void  by  reason  of  the  incapacity  of  one  of  the  parties  to  con- 
tract, and  that  incapacity  is  subsequently  removed,  in  order  to 
prove  a  subsequent  expressed  contract  of  marriage,  there  must 
be  proof  of  words  spoken  by  both  parties  in  the  present  tense 
sufficient  to  constitute  marriages.  Weitzel  vs.  Central  Lodge^ 
9  Lancaster  Review,  243.  11  Pa.  County,  269.  21.  On  a 
question  of  marriage,  constancy  of  dwelling  together  is  the 
chief  element  of  cohabitation.  Cohabitation  is  not  a  sojourn, 
a  habit  of  visiting  nor  a  remaining  with  for  a  time.  Cohabita- 
tion and  reputation  are  not  marriage ;  when  conjoined  they  are 
evidence  from  which  a  presumption  of  marriage  arises. 
Cohabitation  is  to  have  the  same  habitation.  Yardley's  Estate y 
75  Pa.,  207. 

IV.  Neglect  TO  fulfil  contract,     i.  In  an  action  for 
breach  of  promise  to  marry,  evidence  of  indiscretions  of  the 
woman,  if  they  fall  short  of  absolute  criminality,  are  not  suffi- 
cient to  release  the  other  party  entirely   from    his  promise. 
They  only  go  in  mitigation  of  damages.     Bowers  vs.  Cummins ^ 
I  Pittsburg  Journal,  82.     2.  In  assumpsit  for  a  breach  of 
a  contract  of  marriage,  the  defendant  offered  in  evidence  a 
{Drmal  release  executed  by  the  plaintiff.     Evidence  in  rebuttal, 
tending  to  show  that  the  release  was  procured  by  fraud,  was 
sufficient  to  warrant  the  submission  of  the  fact  to  the  jury. 
Eitiftger  vs.  Jones,  139  Pa.,  218.     3.  Where  a  man  enters  into 
an  engagement  of  marriage,  he  has  a  right  to  presume  that  the 
woman's  physical  condition  is  such  as  to  permit  sexual  inter- 
course. If  it  is  not  such,  it  is  a  sufficient  defence  to  an  action  for 
a  breach  of  promise  of  marriage.     Gringvs.  LercA,  112  Pa., 
244.     4.  A  civil  contract  of  marriage  is  binding  in  Pennsylva- 
nia between  the  parties,  only  when  entered  into  with  full  con- 
sent, per  verba  in  prasenti.     A  mere  reference  to  past  connec- 
tion, or  a  promise  to  perform  an  act  in  the  future,  will  not  suffice. 
Hants  vs.  Sealy^  6  B.,  405.     5.  When,  in  a  suit  for  breach  of 
promise  of  marriage,  plaintiff  establishes  a  promise  and  breach 
with  loss,  a  prima  facie  case  is  made  out.     This  throws  the 
burden  of  vmdicating  himself  upon  the  defendant.     If  a  woman 
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engaged  to  be  married  acts  immorally  with  any  man  other 
than  her  affianced,  it  will  bar  her  action.  If,  however,  her 
immoral  conduct  was  connived  at  by  him,  or  knowing  her  to 
be  an  immodest  woman,  he  entered  into  a  marriage  engage- 
ment with  her,  she  is  not  precluded  from  recovering  for  the 
breach.  Johnson  vs.  Smith,  3  Pittsburg,  184.  6.  The  fact 
that  a  contract  of  marriage  was  entered  into  on  Sunday,  will 
not  invalidate  it  if  there  be  subsequent  recognition  of  it  by  the 
parties.  In  a  suit  for  breach  of  promise  of  marriage,  the  jury 
may  fix  the  damages  without  knowing  the  financial  means  of 
either  plaintiff  or  defendant  Evidence  of  coarse  and  mercenary 
language  used  by  the  plaintiff  after  the  time  of  the  alleged 
breach  is  inadmissible.  Markley  vs.  Kessering,  2  Penny- 
packer,  187.  7.  An  agreement  to  marry  may  be  established 
by  evidence  of  a  formal  undertaking  by  positive  words,  or  of 
circumstances  from  which  it  may  be  inferred.  A  man  is  not 
bound  by  a  contract  to  marry  a  lewd  woman,  if  he  has  entered 
into  it  in  ignorance  of  her  character.  Van  Storch  vs.  Griffin^  yj 
Pa.,  504.  8.  A  contract  to  marry  without  specification  of  time, 
is  a  contract  to  marry  within  a  reasonable  time.  The  age  of 
the  parties  and  the  pecuniary  ability  of  the  man  to  support  a 
family  are  to  be  considered.  A  refusal  to  fulfil  a  contract  to 
marry  may  be  as  unmistakably  manifested  by  conduct  as  by 
words.  It  is  not  necessary  that  the  plaintiff  should  offer  to 
marry  the  defendant  and  he  expressly  refuse,  if  his  acts  and 
declarations  dispense  with  the  necessity  of  the  request.  Wagen- 
seller  vs.  Simmers,    i  Chester  Co.,   217.      10  W.  N,,   353. 

97  Pa.,  465. 

V.  Neglect  to  obtain  license.  A  license  to  marry 
may  be  obtained  not  only  in  the  county  where  the  marriage  is 
to  be  performed,  but  also  in  the  county  of  the  residence  of 
either  of  the  parties  to  it.  The  penalties  for  ministers  and 
justices  of  the  peace  for  marrying  parties  without  obtaining 
proper  license,  are  payable  to  the  counties,  and  not  to  the  state. 
Marriage  License  Acts,  In  re,,  15  Pa,  County,  345. 


V 
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Neglect  to  insert  power  of  revocation.  Where,  in 
contemplation  of  marriage  and  with  the  consent  of  her  intended 
husband,  a  woman  under  advice  of  counsel  made  a  deed  of  set- 
tlement of  all  her  estate,  the  trustees  to  pay  her  the  income 
during  her  life  for  her  separate  use,  but  through  mistake  omitted 
to  insert  a  power  of  revocation,  held,  that  after  her  husband's 
death,  the  beneficiaries  being  volunteers,  the  wife  was  entitled  to 
relief  in  equity,  and  the  trustees  should  reconvey  the  estate  to 
her.     Russelfs  Appeal,  75  Pa.,  269. 

Married  Women. 

I.  Neglect  BY  misrepresentations.  A  married  woman 
has  no  legal  power  to  execute  a  judgment  bond ;  nor  is  it 
made  good  by  the  fact  that  she  represented,  at  the  time  she 
gave  the  judgment,  that  she  was  single,  thereby  obtaining  the 
consideration  for  which  it  was  given.     Keen  vs.  Coleman,  39 

Pa.,  299. 

II .  Neglect  in  acknowledgment  of  release.  A  release 
executed  by  a  married  woman  of  a  legacy  charged  upon  land, 
cannot,  under  the  provisions  of  the  act  of  April  26,  1850,  be 
recorded  unless  it  be  separately  acknowledged  by  her  in  accord- 
ance with  the  provisions  of  the  act  of  February  24,  1 770.  A 
recorded  paper,  defectively  acknowledged,  is  constructive  notice 
to  no  one.     PowelTs  Appeal,  98  Pa.,  403. 

III.  Neglect  in  acknowledging  deed.  i.  To  make 
the  deed  of  a  married  woman  valid,  she  must  have  full  knowl- 
edge of  its  contents,  no  fraud  be  practiced  upon  her,  no  undue 
influence  on  the  part  of  her  husband,  who  also  signs,  but  from 
whom  she  is  examined  separate  and  apart,  and  her  will  must 
have  been  perfectly  free.  Louden  vs.  Blythe,  27  Pa.,  22. 
2.  The  rule  is  firmly  established,  that  if  the  essential  require- 
ments of  the  act  of  February  24,  1770,  appear  in  the  acknowl- 
edgment of  a  married  woman  to  her  deed,  it  is  sufficient.  These 
are  a  separate  examination  apart  from  her  husband,  her  full 
knowledge  of  the  contents  of  the  deed,  and  her  voluntary  con- 
sent to  its  execution  by  herself     Miller  vs.    Wentwarth,  82 
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Pa.,  285.  McCandless  vs.  Engle^  51  Pa.,  309.  Graham  vs. 
Long^  65  Pa.,  383.  3.  The  certificate  of  acknowledgment  to 
a  deed,  though  of  very  high  import,  is  not  conclusive.  Clear 
proof  of  fraud  or  imposition  on  the  wife  is  admissible  to  invali- 
date it.  Fastens  vs.  Marcy,  4  Luzerne  Register,  38.  4.  The 
acknowledgment  of  a  deed  by  dife?ne  covert  is  not  good,  unless 
it  be  expressed  in  the  certificate  of  the  officer  who  took  the 
acknowledgment  that  the  contents  of  the  deed  were  made 
known  to  her.  Steele  vs.  Thompson,  14  S.  &  R.,  84.  Enter- 
prise Go's  Appeal,  102  Pa.,  492.  Rumfelt  vs.  Glemens,  46 
Pa.,  456. 

IV.  Neglect  in  acknowledgment  of  mortgage. 
I.  Where  a  certificate  of  acknowledgment  of  a  mortgage  by  a 
married  woman  stated  the  separate  examination  of  the  wife, 
and  that  she  acted  without  coercion  of  her  husband ;  but 
instead  of  reciting  that  the  contents  were  made  known  to  her, 
stated  "  the  contents  of  said  indenture  being  first  made  fully  to 
her,"  omitting  the  word  "  known,"  held  to  be  sufficient.  Horn- 
beck  \s.  Building  Association,  88  Pa.,  64.  2.  The  certificate 
of  a  justice  of  the  peace  of  the  acknowledgment  of  a  mort- 
gage by  a  married  woman  is  not  conclusive,  but  parol  evidence 
is  admissible  of  duress  employed,  or  undue  means  used  in 
obtaining  such  acknowledgment.  Louden  vs.  Blythe,  16 
Pa.,  532.  3.  Our  recording  acts  have  prescribed  the  form 
of  acknowledgment  necessary  to  be  observed  by  married 
women  in  order  to  make  a  valid  conveyance  or  mortgage  of 
their  interest  in  real  estate.  Courts  exclude  parol  evidence  of 
what  passed  at  the  time  of  the  acknowledgment,  except  in 
cases  of  fraud  and  duress.  Michener  ws.  Gasender,  38  Pa.,  336. 
4.  A  certificate  of  acknowledgment  of  a  married  woman,  which 
fails  to  show  that  the  mortgage  was  read  or  otherwise  made 
known  to  her    is    fatally  defective.      Spencer  vs.   Reese,   165 

Pa.,  158. 

V.  Neglect  in  appropriation  of  borrowed  money. 
A  married  woman  is  not  liable  on  her  note  for  money  borrowed 
for  the  avowed  purpose  of  improving  her  separate  estate,  unless 
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it  be  shown  that  the  money  was  applied  to  that  object.  Heugh 

ws.  Jones,  32  Pa.,  432. 

VI.  Neglect  in  arresting.  A  capias  ad  satisfaciendum 
may  not  issue  against  a  married  woman  from  a  judgment  in 
an  action  upon  a  /(?/^  committed  by  her  during  coverture.  Vocht 
vs.  Kuklenee,  1 19  Pa.,  365.  Whalen  vs.  Gabell,  120  Pa.,  284. 
2.  A  married  woman  cannot  be  arrested  on  a  capias  ad  respon- 
dendum, where  the  cause  of  action  occurred  during  her  cover- 
ture.    Cofnm.  vs.  Keeper,  11  W.  N.,  341. 

VII.  Neglect  in  confessing  judgment.  A  bond  and 
warrant  of  attorney  by  a  married  woman  and  her  husband  is 
void  as  to  her.     Caldwell  vs,  Walters,  18  Pa.,  79. 

VIII.  Neglect  in  contract.  i.  The  primary  pre- 
sumption when  a  wife  buys  necessaries  for  the  family  of  her 
husband  and  herself  is  that  she  is  acting  as  his  agent.  In 
order  to  charge  her,  it  mffst  clearly  appear  that  the  goods 
were  purchased  by  her  on  her  own  credit,  and  that  they  were 
necessaries.  Hoff  vs.  Koerper,  13  W.  N.,  539.  Ingham  vs. 
Sickler,  5  Legal  Opinions,  31.  2.  Since  the  passage  of  the 
married  woman's  act  of  June  3,  1887,  a  married  woman  may 
make  any  kind  of  a  contract  in  relation  to  the  improvement 
of  her  separate  estate  which  she  could  make  if  she  were  a  single 
woman.     Latrobe  Loan  Ass'n  vs.  Fritz,  152  Pa.,  224. 

IX.  Neglect  in  conveyance.  A  deed  by  a  married 
woman  conveying  her  real  estate  is  void,  unless  her  husband 
joins  in  its  execution.  The  act  is  imperative  on  this  point,  and 
it  is  not  waived  by  previous  abandonment  by  the  husband. 
Trimmer  \%.  Heagy,  16  Pa.,  484.  Peek  vs.  Ward,  18  Pa., 
506.  Richards  vs.  McClelland,  29  Pa.,  385.  Stoops  vs. 
Blackford,  27  Pa.,  213.  Thomdell  ws.  Morrison,  25  Pa.,  326. 
Dunfiam  vs.  Wright,  53  Pa.,  167. 

X.  Neglect  in  executing  will.  i.  Under  the  act  of 
April  II,  1848,  the  will  of  a  married  woman  must  be  executed 
in  the  presence  of  two  competent  witnesses.  Camp  vs.  Stark, 
8lxPa.,  235.  2.  While  the  act  provides  that  a  husband 
shall  not  be  a  subscribing  witness  to  his  wife's  will,  yet  there 
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exists  no  prohibition  against  his  presence  at  its  execution. 

Dickinson  vs.  Dickinson,  6i  Pa.,  401. 

XI.  Neglect  in  giving  bond.  The  judgment  bond  of 
a  married  woman  is  absolutely  void,  though  given  for  debts 
contracted  before  marriage,  or  for  necessaries  for  the  support 
and  maintenance  of  her  family.  Her  separate  estate,  if  liable, 
must  be  reached  through  the  proper  form  of  action.  Keiper  vs. 
Hel/ricker,  42  Pa.,  325. 

Xn.  Neglect  in  judgment  against.  A  judgment 
given  by  a  justice  of  the  peace  against  a  married  woman  in  a 
joint  action  against  the  husband  and  wife  is  void,  unless  the 
record  shows  that  the  debt  for  which  the  suit  was  brought  was 
contracted  by  the  wile,  and  incurred  for  articles  necessary  for 
the  support  of  the  family  of  the  parties.  Gould  vs.  McFtzU,  \  1 1 
Pa.,  66. 

XIII.  Neglect    in    lien    on    her  separate   estate. 

1.  In  order  to  bind  a  wife's  property  by  a  mechanic's  lien,  the 
claim  should  show  her  coverture,  and  that  the  work  was  done 
by  her  authority  and  consent.  A  wife's  property  is  not  sub- 
ject to  lien  for  work  in  its  improvement  and  repair  on  a  con- 
tract with  her  husband,  unless  done  by  her  authority.  A  hus- 
band cannot  encumber  his  wife's  property  without  her  consent, 
even  for  necessary  repairs.  Dearie  vs.  Martin,  78  Pa.,  85. 
23  Pittsburg  Journal,  47.      Sckreiffer  vs.  Saul,  24  Idem,  2. 

2.  To  charge  the  separate  property  of  a  married  woman  with 
a  mechanic's  lien,  it  must  be  alleged  in  the  claim  and  proved 
on  the  trial  that  the  work  was  necessary,  for  the  reasonable 
improvement  or  repair  of  her  separate  estate,  and  was  substan- 
tially so  applied  by  her  authority  and  consent.  Shannon  vs. 
Shttlts,  87  Pa.,  403.  Kufins  \s.  Turney,  lAem,  497.  Ger- 
?nama  Savings  Bank's  Appeal,  gi^  Pa.,  329.  Einstein  vs.Jatm- 
sim.  Idem,  403, 

XIV.  Neglect  in  signing  judgment  note.  A  judg- 
ment confessed  on  a  note  with  warrant  of  attorney,  signed  by  a 
marrit-u  woman,  is  void,  except  when  the  note  is  given  for  the 
purchase  money  of  land.     In  such  case  it  will  be  a  valid  lien 


_<      \. 
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on  land,  but  not  a  charge  against  the  feme  covert  personally. 
Ckristner  vs.  Hocltstetter^  109  Pa.,  27.  Shuyder  vs.  Noble ^  94 
Pa.,  286. 

XV.  Neglect  in  suits  at  law.  i.  A  married  woman 
cannot  cariy  on  an  action  in  her  husband's  name  and  her  own 
for  a  tort  to  herself  without  his  consent  and  against  his  wishes. 
dark  vs.  Kochy  9  Phila.,  109.  Orth  vs.  Godsftalk,6  W.  N.,  32. 
2.  In  all  cases,  where  debts  are  contracted  for  necessaries  for 
the  support  of  the  family  of  any  married  woman,  the  creditor 
may  sue  the  husband  and  wife,  and  after  obtaining  judgment^ 
have  execution  against  the  husband  alone,  and  if  such  execu- 
tion be  returned  nulla  bona^  then  execution  may  be  issued  and 
levied  on  the  property  of  the  wife.  Cam  vs.  Filltnan,  10 
W.  N.,  153.  3.  In  suing  a  married  woman,  it  is  no  longer 
necessary  to  allege  by  way  of  plaint  that  the  work  done  on  her 
property  was  necessary  for  the  preservation  and  enjoyment  of 
her  estate.  By  statutes  and  decisions,  married  women  now 
stand  on  the  same  plane  as  single  women,  with  a  few  exceptions^ 
in  regard  to  their  liability  for  their  debts,  and  in  the  same  condi- 
tion, when  sued,  as  to  pleading  and  practice.  It  took  time  to 
bring  this  about,  but  was  a  great  triumph  of  the  law-makers. 
Harrarvs,  Croney^  32  W.  N.,  92.  4.  A  judgment  against  a 
married  woman  before  a  justice,  which  does  not  affirmatively 
show  her  liability  on  a  contract  within  the  statute,  is  invalid. 
She  cannot  give  a  valid  warrant  of  attorney  to  confess  judg- 
ment, even  for  a  debt  contracted  by  herself  for  necessaries  used 
by  herself  and  family.  The  only  exception  is  where  the  war- 
rant and  judgment  are  for  purchase  money  of  real  estate  con- 
veyed to  her,  which  may  be  enforced  against  the  land  itself, 
but  not  against  her  other  lands  or  goods.  Her  coverture  is 
an  absolute  protection  against  every  contract  not  authorized  by 
legislative  enactment.     Hecker  vs.  Haak,  88  Pa.,  242. 

XVI.  Neglect  in  purchasing  property.  Where  a 
married  woman  purchases  property,  as  against  her  husband's 
creditors,  the  burden  of  proof  is  on  her  to  show,  by  clear  and 
satisfactory  evidence,  that  she  purchased  it  on  the  credit  of  her 


1028  THE     LAW    OF     NEGLIGENCE 

Married  Women — Continued, 

separate  estate,  or  paid  for  it  with  her  own  separate  funds  not 
derived  from  her  husband.  Spering  vs.  Laughlin,  113 
Pa.,  209. 

XVII.  Neglect  in  record  of  suit  against.  Inactions 
against  married  women  for  necessaries,  the  docket  of  the  justice 
should  set  forth  the  evidence,  so  that  it  may  appear  that  the 
case  is  within  the  statute.  Wurzburger  vs.  Webb,  2  Kulp,  35. 
Stephens  vs.  Hadsell,  3  Kulp,  66. 

XVIII.  Neglect  of  co-obligor.  The  non-liability  of  a 
married  woman  is  a  personal  privilege,  not  to  be  extended  to 
her  husband  or  a  stranger,  who  unites  with  her  in  the  contract 
While  she  is  not  liable  on  her  contracts,  one  who  joins  with 
her  in  signing  a  bond  or  note,  whether  as  principal  or  surety, 
is  bound.     Leonard  vs,Duffin,<)^  Pa.,  218. 

XIX.  Neglect  on  the  part  of  husband.  Where  a  mar- 
ried woman  is  deserted  by  her  husband,  she  may,  by  virtue  of 
the  act  of  May  4,  1855,  execute  a  deed  for  her  property  with- 
out the  joinder  of  her  husband,  and  without  having  previously 
obtained  a  decree  declaring  her  a  feme  sole  trader.  Black  vs. 
Tricker,  59  Pa.,  13.    Elsey  vs.  McDaniel,  95  Pa.,  472. 

XX.  Neglect  of  rights  as  a  feme  sole  trader.  A 
married  woman  who  has  procured  by  judicial  decree  all  the 
rights  and  benefits  conferred  on  a  married  woman  by  the  act  of 
April  3, 1 872,  is  entitled  to  receive  and  enjoy  the  product  of  her 
own  labor,  and  the  income  and  profits  of  her  separate  estate. 
She  has  a  right  to  employ  her  husband  to  manage  the  business 
in  which  she  is  engaged,  and  his  creditors  cannot  seize  in 
execution  her  property  produced  by  his  superintendence  and 
labor  upon  her  separate  estate.  Baxter  vs.  Maxwell,  115 
Pa.,  469. 

XXI.  Neglect  of  consideration  for  deed.  A  pur- 
chaser agreed  to  pay  a  wife  J>500  if  she  would  execute  a  deed 
for  land  sold  by  her  husband ;  she  executed  the  deed.  Held, 
that  she  could  recover  the  money  from  the  purchaser,  even 
on  his  verbal  promise.     McAboy  ws.  Johns,  70  Pa.,  9. 

XXII.  Neglect  to  acknowledge  contract  of  sale.    In 
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a  contract  for  sale  of  a  wife's  land,  her  name  preceded  her  hus- 
band, but  there  was  no  acknowledgment.  Held,  that  the  wife 
was  not  bound.     Colbum  vs.  Kelly ^  6i  Pa,,  314. 

XXIII.  Neglect  TO  ACKNOWLEDGE  COVERTURE.  An  action 
will  not  lie  against  a  husband  and  wife  for  her  false  and  fraudu- 
lent representations  to  the  plaintiff,  that  she  was  a  widow  at 
the  time  she  executed  a  bond  and  mortgage.  An  action  may 
be  maintained  against  a  husband  and  wife  for  a  pure  and 
simple  tort  committed  by  the  woman,  but  not  where  the  basis 
of  the  fraud  is  the  contract  of  the  wife.  Keen  vs.  Hartman,  48 
Pa.,  497. 

XXIV.  Neglect  to  acknowledge  transfer  of  choses  in 
ACTION.  A  wife  may  assign  her  choses  in  action,  her  husband 
joining  in  the  act  of  disposition,  without  acknowledgement  of 
any  kind.  Where  she  cannot  restore  the  consideration,  equity 
will  not  permit  her  to  repudiate  the  assignment,  on  the  ground 
that  she  had  not  acknowledged  it.  Band  vs.  Bunting,  78 
Pa,,  210.  Fryer  vs.  Richell,  84  Pa.,  521.  Dando's  Appeal^ 
94  Pa.,  76, 

XXV.  Neglect  in  mechanics'  lien.  A  mechanics'  lien 
filed  against  the  husband  alone  as  owner  and  a  contractor,  but 
not  referring  to  the  wife  or  making  her  a  party  to  the  record,  is 
not  a  lien  against  her  estate.  What  notice  would  the  claim 
against  her  husband  be  to  subsequent  lien  creditors  or  pur- 
chasers from  her  ?  The  claim  should  be  filed  against  the  wife 
and  appear  in  the  record,  in  order  to  charge  her.  The  estate 
of  the  wife  is  protected  by  express  statute  from  the  acts,  encum- 
brance and  execution  of  the  husband.  Finley's  Appeal,  67 
Pa.,  456. 

XXVI.  Neglect  to  claim  real  estate.  Under  the  act 
of  April  22,  1856,  a  married  woman  must  make  entry  or  bring 
suit  to  recover  lands  within  thirty  years  after  her  right  of  entry 
accrues,  notwithstanding  her  coverture.  Hogg  vs.  Ashman, 
83  Pa.,  80. 

XXVII.  Neglect  to  sustain  will.  The  act  of  April  8, 
^833,  which  enacts  that  the  will  of  a  single  woman  shall  be 
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revoked  by  her  subsequent  marriage,  is  not  repealed  by  the 
act  of  April,  1848,  securing  the  rights  of  married  women. 
Fransen's  Will,  26  Pa.,  202. 

XXVIII.  Neglect  to  incur  responsibility.  A  married 
woman  is  personally  liable  for  a  tort  committed  by  her,  unless 
her  husband  is  present  and  directs  it.  The  act  of  June  3, 
1887,  however,  has  not  abrogated  the  privilege  of  a  married 
woman  to  exemption  from  arrest  and  imprisonment  for  torts 
committed  during  her  coverture.  Wheeler  &  Wilson  Co.  vs.  Heil^ 
4  Lancaster  Review,  215.     Whalen  vs.  G obeli.  Idem,  409. 

XXIX.  Neglect  to  join  with  husband  in  a  deed.  A 
purchaser  from  a  husband  takes  the  risk  of  the  wife  joining  in 
the  deed  to  land,  or  his  action  against  the  husband  for  dam- 
ages. The  vendee  cannot  compel  specific  execution  by  the 
husband  alone,  and  retain  part  of  the  purchase  money  as 
indemnity  against  the  wife's  contingent  claim  for  dower. 
Riesz's  Appeal,  73  Pa.,  485.     Burk's  Appeal,  75  Pa.,  141. 

XXX.  Neglect  to  pay  debts,  t  .  To  make  the  sepa- 
rate estate  of  a  married  woman  liable  for  debt  contracted  during 
coverture,  all  that  is  required  is  that  the  claim  shall  be  for  neces- 
saries for  the  maintenance  of  her  family,  that  they  were  con- 
tracted for  by  her,  or  in  her  name  by  some  one  authorized 
by  her,  and  that  her  husband  was  insolvent.     Bear's  Estate, 

60  Pa.,  430.  2.  Where  a  married  woman,  whose  property 
is  ample,  contracts  a  debt  for  the  board  and  education  of  her 
children,  her  separate  property  is  not  exempt  from  liability  for 
its  payment.  Reed's  Estate,  4  Phila.,  375.  3.  To  bind  a  mar- 
ried woman's  separate  estate  for  medical  services  rendered  her- 
self and  family,  it  must  be  shown  that  they  were  rendered  at 
her  request  and  on  her  credit.  Sawtelle's  Appeal,  84  Pa.,  306. 

XXXI.  Neglect  to  pay  for  necessaries.  In  an 
action  against  husband  and  wife  for  necessaries  furnished  on 
the  credit  of  the  wife,  the  plaintiff,  in  order  to  recover  judg- 
ment, need  not  prove  that  the  husband  has  no  property  or  is 
insolvent  or  refuses  to  support  the  family.  Rigoney  vs.  Neir- 
nan,  73  Pa.,  330. 
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XXXII.  Neglect  to  pay  for  repairs  to  her  separate 
estate,  a  married  woman  is  liable  for  repairs  to  her  separate 
estate  made  at  her  request,  and  necessary  for  its  preservation 
and  enjoyment  Her  rights  of  property  imply  a  power  to 
repair.     Lippincott  vs, Leeds ^  yj  Pa.,  420. 

XXXIII.  Neglect  to  protect  earnings.  Where  a 
wife  has  no  separate  estate,  she  can  acquire  no  property  with 
her  earnings  during  coverture.  Her  earnings  belong  to  her 
husband,  and  if  she  purchases  with  borrowed  money,  or  on 
credit,  the  property  belongs  to  her  husband.  Bucher  vs.  Beam, 
68  Pa.,  421. 

XXXIV.  Neglect  to  protect  separate  property.  To 
protect  her  goods  from  the  husband's  creditors,  it  is  incum- 
bent on  the  wife  to  establish  that  their  purchase  was  on  the 
credit  of  her  separate  estate.  Seeds  vs.  KaJtler^  76  Pa.,  262. 
2.  The  act  of  April  1 1,  1848,  was  designed  to  protect  a  mar- 
ried woman  in  the  enjoyment  of  her  property.  While  living 
with  her  husband,  she  may  not  have  a  possession  separate  and 
distinct  from  his  possession.  If,  however,  it  be  clearly  shown 
that  the  original  property  was  hers,  then  all  the  product  and 
interest  become  hers  as  long  as  they  can  be  followed  and 
identified.  The  fact  that  her  husband  acts  as  her  agent  in 
buying  and  selling  and  investing  her  money,  does  not,  against 
her  consent,  transfer  her  right  of  property  to  him.  Holcomb 
vs.  Savings  Bank^  92  Pa.,  338.  Troxell  vs.  Stockberger,  105 
Pa.,  405. 

XXXV.  Neglect  to  prove  claim.  It  is  necessary 
that  a  wife  should  prove  her  right  as  a  creditor  of  her  husband 
with  clearness.  On  this  point  there  should  be  no  reasonable 
doubt.     Hause  vs.  Gilger,  52  Pa.,  412. 

XXXVI.  Neglect  to  prove  title  to  separate  prop- 
erty. As  a  general  rule,  where  husband  and  wife  are  in  the 
joint  possession  or  occupancy  of  personal  or  real  estate,  the  law 
presumes  the  property  to  belong  to  the  husband,  unless  the  wife 
shows  that  she  acquired  it  by  means  not  derived  from  her  hus- 
band.    A  married  woman  cannot  buy  upon  credit,  unless  she  is 
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the  owner  of  a  separate  estate.  If  she  purchases  property  on 
borrowed  money  or  credit,  it  belongs  to  her  husband,  as  it 
respects  his  creditors,  and  is  liable  for  his  debts.  JVervs.  Siegel, 
107  Pa.,  508.  Curry  vs.  Bott,  53  Pa.,  403.  Gaullvs.  Saffin, 
44  Pa.,  307.  Baringer  vs.  Stiver,  t^gVOi.,  131, 

XXXVII.  Neglect  to  recognize  contract.  In  a  suit 
to  charge  a  wife's  land  with  a  debt  contracted  by  her  husband  for 
improvements,  it  is  a  sufficient  defence  that  the  improvements 
were  made  against  her  consent.  If,  however,  a  married  woman 
be  guilty  of  collusion  with  her  husband,  her  rights  of  property 
will  not  be  protected  by  a  court  of  equity.  Barto's  Appeal,  5  5 
Pa.,  386. 

XXXVIII,  Neglect  to  recover  damages.  In  an  action 
by  a  married  woman  in  her  own  right  for  an  injury  to  her  person, 
she  cannot  recover  damages  for  the  permanent  diminution  of  her 
earning  power,  if  at  the  time  of  the  injury  she  was  living  with 
her  husband,  and  not  engaged  in  any  independent  employ- 
ment. Carrws.  Easton,  7  Lancaster  Review,  ill.  Carr\&. 
Boston,  2  Northampton  Co.,  105. 

Uaster. 

I.  Neglect  in  deducing  facts.  When  a  master  reports 
facts  directly  proved  by  the  witnesses,  his  report  has  great 
weight  with  the  court,  because  of  his  opportunities  of  judging 
of  the  credibility  of  witnesses  and  the  effect  of  their  testimony. 
But  when  the  feet  is  a  deduction  merely  from  other  facts 
reported  by  him,  his  conclusion  is  simply  a  result  of  reasoning, 
of  which  thecourt  is  competenttojudgeaswellashe.  PhiUipt'  ' 
Appeal,  68  Pa.,  138. 

II,  Neglect  in  findings.  i.  The  rule  that  a  master's 
finding  of  fact  is  like  the  verdict  of  a  jury,  and  will  not  be  set 
aside  unless  clearly  against  the  weight  of  the  evidence,  does 
not  apply  where  the  finding  is  a  deduction  from  undisputed 
facts,  or  from  uncontradicted  and  credible  evidence.  McConomy 
vs.  Reed,  152  Pa.,  42.  2.  To  reverse  a  master's  findings  with- 
out assigning  any  reason,  is  simply  an  act  of  arbitrary  power, 
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and  practically  leaves  his  findings  in  full  force.  The  supreme 
court  should  have  the  views  of  the  judge  who  decided  the  case 
upon  the  facts  and  the  law.  Morgan's  Appeal,  125  Pa.,  561, 
3.  The  supreme  court  will  not  reverse  the  finding  of  a  master 
afHrmed  by  the  court,  except  in  case  of  clear  error.  Shaaber's 
Appeal,  2  Monaghan,  435.    Lobb's  Appeal,.  3  Walker,  374. 

III.  Neglect  in  findings  of  fact.  The  findings  of  a 
master  on  questions  of  fact,  approved  by  the  court  below,  will 
not  be  set  aside  by  the  supreme  court,  except  for  clear  error^ 
even  where  the  testimony  is  conflicting,  and  the  merits  appear 
contrary  to  the  master's  conclusions.  Brotfierton  vs.  Reynolds, 
164  Pa.,  134.  Kurtz's  Appeal,  100 'Pdi.y  7$.  Reidv^.  Anderson y 
4  Montgomery  Co.,  193. 

IV.  Neglect  in  report,  i.  A  master's  report  should 
usually  consist  of  five  parts,  (i)  The  history  of  the  case^ 
wherein  the  issues  of  law  and  fact  should  be  set  out  and  defined. 
(2)  The  findings  of  fact,  given  in  brief  numbered  paragraphs^ 
without  comment  or  argument.  (3)  The  findings  of  law  set 
forth  in  the  same  way.  (4)  The  form  of  decree.  (5)  Argu- 
ments and  authorities.  Citizens'  Gas  Co,  vs.  Gas  Co,,  7  Pa. 
County,  277.  2.  On  appeal  to  the  supreme  court  from  a  decree 
dismissing  exceptions  to  the  report  of  a  master,  it  is  not  proper 
practice  to  assign  for  error  the  action  of  the  master  in  dismiss- 
ing the  original  exceptions  filed  to  his  report.  The  action  of 
the  court  in  dismissing  exceptions  to  the  report  should  be 
assigned  for  error.  McMtdlin's  Appeal,  25  W.  N.,  157. 
Kitntners  Appeal,  2  W.  N.,  138.  3.  The  report  of  a  master 
in  chancery  should  contain  a  brief  statement  of  the  facts  found, 
without  the  testimony  on  which  they  are  based,  or  the  reasons 
for  his  conclusion.  Where  the  same  person  acts  as  examiner 
and  master,  the  reports  should  be  separately  made,  but  at  the 
same  time.  Penn  Morocco  Co.  vs.  Walter,  2  Montgomery 
Co.,  191.  4.  The  court  gives  great  weight  to  a  master's  report^ 
because  of  his  superior  opportunities  of  judging  of  the  credi- 
bility of  witnesses.  His  report  will  not  be  set  aside,  unless 
upon  clear  evidence  of  plain   mistake.     Spohn  vs.  Stein^  I 
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Schuylkill  Record,  229,     Hully  vs.  Havens,  3   Luzerne  Reg- 
ister, 185.     Winton  vs.  Mott,  4  /dem,  71. 

V.  Neglect  in  sale  of  real  estate.  A  sale  of  real 
estate  by  a  master  in  chanceiy  will  be  set  aside,  if,  before  the 
confirmation  of  the  same,  a  higher  price  is  offered,  even 
though  no  fraud  be  shown.  The  bid  at  such  a  sale  is  merely 
an  offer  to  purchase,  subject  to  the  approval  of  the  court. 
Fourth  Avenue   Church  vs.  Bailee,  29  Pittsburg  Journal,  20. 

VI.  Neglect  of  authority.  A  master  has  no  author- 
ity to  go  outside  of  the  bill,  and  raise  and  decide  questions 
which  were  not  presented  by  the  pleadings,  upon  which  the 
parties  were  never  heard  by  testimony  or  by  counsel,  and 
report  a  decree  entirely  foreign  to  the  whole  subject  of  conten- 
tion before  him.     Morio'i  Appeal,  4  Pennypacker,  398. 

VII.  Neglect TOCOMPENSATE.  i.  The plaintifTis responsi- 
ble to  the  master  for  his  fee,  though  a  decree  had  been  made 
imposing  them  on  the  defendant  The  defendant  in  such  case, 
of  course,  is  primarily  liable.  Lowemtein  vs.  Biembaum,  8 
W,  N.,  301.  2  Schuylkill  Record,  221.  14  Fhila.,  199,  2. 
The  fees  of  a  master  are  primarily  chargeable  to  the  party  at 
whose  instance  the  services  were  rendered.  He  should  certify 
to  the  court  the  proportion  of  his  fee  properly  chargeable  to 
each  party.  Reynolds  vs.  Baylor,  3  C.  P.  Reporter,  54.  3.  The 
party  having  a  master  appointed  is  responsible  for  the  master's 
fee  in  the  first  instance,  with  the  right  to  recover  the  same 
from  the  parties  who  were  directed  to  pay  the  costs.  Wingett'$ 
Estate,  6  Pa.  County,  383.  4.  A  master  in  chancery  is  not 
entitled  to  a  commission,  but  is  to  be  paid  a  round  sum  pro- 
portioned to  the  responsibility  and  labor  incurred.  Wtster  vs. 
Fmdke,  6  Phila.,  26. 

VIII.  Neglect  to  hear  testimony.  After  testimony 
taken  before  an  examiner  and  closed,  the  defendant  will  not 
be  alliiwed  to  reopen  his  case  and  present  further  testimony 
before  the  master.     Freeman  vs.  Stine,  13  Phila,,  28. 

IX.  Neglect  to  remove.  After  a  cause  has  been  referred 
to  a  master,  it  cannot  be  withdrawn  without  an  order  of  court, 
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and  such  an  order  will  not  be  made  unless  on  very  special 
occasions,  such  as  the  incapacity  of  the  master  from  illness  to 
attend  to  the  business.     Gibbons*  Appeal,  104  Pa.,  587. 

Master  and  Servant. 

I.  Neglect  of  a  father's  rights.  In  an  action  on 
the  case,  quod  servitium  aniisii,  by  a  father  against  the 
employer  of  his  minor  son  for  placing  the  boy  on  a  vicious 
horse,  by  which  act  he  was  thrown  and  had  his  leg 
broken,  it  is  not  competent  for  the  master  to  show  his 
previous  treatment  of  the  lad.  The  opinion  of  the  surgeon 
as  to  whether  the  boy  would  recover  the  use  of  his  limb  is 
competent  evidence.  If  an  injury  be  inflicted  on  a  child  while 
living  with  and  in  the  service  of  his  father,  he  may  maintain 
trespass ;  but  if  at  the  time  he  be  hired  to  and  in  the  service  of 
another,  trespass  on  the  case  is  the  proper  remedy.  Wilt  vs. 
Vickers,  8  W.,  227. 

II.  Neglect  in  assuming  risks.  A  servant  assumes  all 
such  risks  arising  from  his  employment  as  he  might  have 
known  were  reasonably  incident  thereto,  and  he  cannot  recover 
against  the  master  for  injuries  arising  from  such  patent  risks. 
If,  therefore,  the  machinery  which  the  master  furnished  him 
contained  obvious  defects  of  which  the  servant  knew,  or  as  a 
reasonably  prudent  man  might  have  known,  the  servant  can- 
not recover  against  the  master  for  injuries  resulting  therefrom. 
Schallws.  Cole,  107  Pa.,  i. 

III.  Neglect  in  retaining  incompetent  servants. 
While  one  who  engages  in  a  general  service,  in  which  others 
are  employed,  assumes  the  risks  of  such  service,  including 
those  which  arise  from  the  negligence  of  his  fellow-employer, 
still  a  duty  devolves  on  the  employer  to  use  ordinary  care  in 
the  selection  of  his  employees,  and  if  he  neglects  to  do  so,  or 
retains  them  after  he  becomes  aware  of  their  incompetency,  he 
is  answerable  for  his  neglect  of  duty.  Huntingdon  R,  R.  vs. 
Decker,  25  Pittsburg  Journal,  130.     84  Pa.,  423. 

IV.  Neglect    in    using    defective     material.       An 
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employee  whose  duty  it  was  to  operate  cars  upon  an  elevated 
tramway  and  to  report  defects  therein,  cannot  recover  damages 
from  his  employer  for  injuries  resulting  from  a  defect  in  the 
tramway,  which  he  had  negligently  failed  to  observe  and 
report,  but  which  he  could  have  discovered  by  careful  inspec- 
tion.    Cooper  \s,  Butler ,  103  Pa.,  412. 

V.  Neglect  of  care  on  the  part  of  employee.  It  is 
a  familiar  legal  principle,  that  an  employee  assumes  the  risk  of 
all  dangers  in  his  employment,  however  they  may  arise,  against 
which  he  may  protect  himself  by  the  exercise  of  ordinary 
observation  and  care.  Cougle  vs.  McKee,  2  Northampton 
Co.,  321. 

VI.  Neglect  of  contractor.  One  contracting  with 
another  person  to  do  work,  and  not  interfering,  is  not  responsi- 
ble for  a  negligent  act  in  the  performance  of  the  contract,  if 
the  act  agreed  to  be  done  is  legal.  Harrison  v.  Collins,  86 
Pa.,  153. 

VII.  Neglect  of  fellow-servant.  i.  Servants  are 
engaged  in  a  common  employment,  when  each  by  ordinary 
sagacity  might  foresee  that  the  employment  may  expose  him 
to  risk  by  the  other's  negligence.  The  plaintiff  was  employed 
as  draftsman  in  the  defendant's  locomotive  works ;  a  carpenter, 
employed  by  the  defendant  to  do  jobbing  in  the  works,  had  a 
large  pile  of  rubbish  thrown  on  the  public  footwalk ;  the 
plaintiff,  in  leaving  the  building  after  dark,  fell  over  the  dirt 
and  was  injured.  Held,  that  the  plaintiff  and  the  carpenter 
were  not  fellow-servants  in  the  same  common  employment,  so 
as  to  relieve  the  defendant's  from  the  carpenter's  negligence. 
The  plaintiff  having  ceased  work  and  left  the  shop,  the 
relation  of  master  and  servant  had  ended  when  the  injury 
occurred ;  he  was  as  any  other  citizen.  Baird  vs.  Pettit^ 
70  Pa.,  477.  20  Pittsburg  Journal,  46.  2.  A  party 
injured  by  the  explosion  of  a  boiler  in  his  employer's  factory,- 
is  not  entitled  to  recover  damages  on  the  ground  that  the 
employer  placed  in  charge  of  the  boiler  a  fireman  instead  of 
an  engineer,  where  there  was  no  evidence  to  connect  the  acci- 
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dent  with  the  alleged  incompetency  or  negligence  of  the  fire- 
man. Brunner  vs.  Blaisdell,  170  Pa.,  25.  3.  It  is  well 
settled,  that  a  servant  who  is  injured  by  the  negligence  or  mis- 
conduct of  a  fellow-servant,  cannot  maintain  an  action  against 
the  master  for  such  injur}*.  Decdey  vs.  R.  R,,  16  Phila.,  123. 
Haas  vs.  Steatnship  Co.,  2  W.  N.,6i  i.  Middleton  vs.  Traction 
Co.^  21  W.  N.,  528.  Allegheny  Heating  Co.  vs.  Rohan,  118 
Pa.,  223.  4.  An  employee  cannot  look  to  his  employer  for 
compensation  for  an  injury  resulting  from  the  negligence  of  a 
CO- employee.  Hoffman  vs.  Clough,  37  Pittsburg  Journal, 
61.  5.  Where  the  evidence  warrants  the  submission  to  the 
jury  of  the  question,  whether  the  accident  was  caused  solely 
by  the  negligence  of  a  fellow-workman  of  the  plaintiff,  it  is 
error  for  the  court  to  refuse  to  affirm  the  point,  that  if  the 
accident  was  solely  caused  by  such  negligence,  the  plaintiff 
cannot  recover.  If,  however,  it  is  admitted  that  the  employer 
personally  directed  the  work,  and  called  away  the  workman 
engaged  upon  it  before  he  had  madeit  secure,  the  court  should  not 
withdraw  the  case  from  the  jury.  Fisher  vs.  Hart,  149  Pa.,  232. 
6.  A  foreman  whose  authority  is  special  and  not  general,  is  a 
fellow-servant  of  the  employees  under  him.  Genvigvs.  Folwell^ 
13  W.  N.,  267.  7.  In  an  action  to  recover  for  personal 
injuries  from  alleged  negligence  of  defendant  by  a  boy  of  thir- 
teen years,  a  verdict  was  properly  directed  for  the  defendant, 
where  it  was  shown  that  the  lad,  whose  own  work  was  neither 
difficult  nor  dangerous,  was  injured  by  voluntarily  interfer- 
ing with  a  machine  in  the  exclusive  charge  of  another 
employee.  Nor  would  he  be  entitled  to  damages  for  injuries 
received  at  a  machine  at  which  he  was  employed,  which  was 
not  dangerous  if  used  with  ordinary  care,  and  concerning 
which  he  had  received  necessary  instructions.  Zum  vs. 
TeLoWf  134  Pa.,  213.  Gillen  vs.  Rowley^  134  Pa.,  209. 
8.  A  master  is  responsible  for  the  negligence  of  his  servants 
in  the  course  of  their  employment,  without  regard  to  their 
character  for  skill  or  care,  except  in  the  case  of  fellow-servants, 
or  of  a  servant  employed  by  him  in  some  independent  work. 
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Hays  \s.  Millar y  jj  Pa.,  238.  9.  Where  an  employee  of  a 
company  is  injured  by  the  negligence  of  other  employees  work- 
ing under  the  charge  of  a  foreman  in  the  employ  of  the  same 
company,  there  can  be  no  recovery  against  the  common 
employer,  as  the  accident  was  the  result  of  the  negligence  of  a 
fellow-servant.  Ingram  vs.  Coal  Co,,  148  Pa.,  177.  Spancake 
vs.  ^.  ^.,  Idem,  184.  10.  In  determining  the  rule  that  a 
master  is  not  responsible  to  a  servant  for  an  injury  caused  by 
a  fellow-servant,  it  is  not  necessary  that  the  workman  causing^ 
and  the  workman  sustaining  the  injury  should  both  be  engaged 
in  the  same  particular  work.  It  is  sufficient  if  they  are  in  the 
employment  of  the  same  master,  engaged  in  the  same  common 
work,  and  performing  duties  and  services  for  the  same  general 
purpose.  The  difference  in  their  grade  makes  no  change  in 
the  rule.  Lehigh  Valley  Coal  Co.  vs.  Jones,  86  Pa,,  432. 
Duffy  vs.  Oliver,  131  Pa.,  203.  11.  One  who  enters  upon 
the  service  of  another,  takes  on  himself  all  the  ordinary  risks 
of  the  employment ;  and  the  negligent  acts  of  fellow- workmen 
in  the  general  course  of  the  employment  are  within  those  ordi- 
nary risks.  To  constitute  fellow-servants  within  the  rule,, 
employees  need  not  be  at  the  same  time  engaged  in  the  same 
particular  work,  provided  they  are  in  the  employment  of  the 
same  master,  engaged  in  the  same  common  work,  and  perform- 
ing services  for  the  same  general  purpose,  and  this  though  one 
be  inferior  in  grade  and  subject  to  the  direction  of  the  one 
whose  act  caused  the  injury.  Lewis  vs.  Seifert,  116  Pa.,  628. 
Kinney  vs.  Corbin,  132  Pa.,  341.  Campbell  vs.  R.  R,,  17 
W.  K.,  73.  Mcnsch  vs,  R,  R.,  150  Pa.,  598.  12.  Where 
an  employee  is  temporarily  assigned  to  new  and  differ- 
ent duties,  to  resume  his  former  tasks  as  soon  as  the  new 
ones  are  completed,  his  new  associates  become  fellow-servants 
for  the  time  being,  so  that  their  negligence  is  that  of  co- 
employees.  McGrath  vs.  Coal  Co.,  3  Delaware  Co.,  238. 
•  4  Lancaster  Review,  281.  4  C.  P.  Reporter,  JJ,  13.  The 
risk  which  a  laborer  assumes  of  injury  from  the  neglect  of  his 
fellow  is  when  they  are  co-operating  in  the  same  business,  so 
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that  he  knows  that  the  employment  is  one  of  the  incidents  of 
their  common  service.  Mtdlan  vs.  Philadelphia  Steamship  Co,^ 
78  Pa.,  25.    Haas  vs.  Philadelphia  Steamship  Co,^  88  Pa.,  269. 

14.  A  master  is  not  liable  to  his  servant  for  the  negligence  of 
a  fellow-servant  while  engaged  in  the  same  common  employ  • 
menL  The  master  does  not  warrant  the  competency  of  any  of 
his  servants  to  the  other.  It  matters  not  if  they  are  of  unequal 
grades,  if  the  services  of  each  in  his  particular  labor  is  directed 
to  the  same  general  end  ;  and  although  the  inferior  in  grade 
is  subject  to  the  control  and  directions  of  the  superior  whose 
act  caused  the  injury.  National  Tube  Works  vs.  Bedell^  96 
Pa.,  178.      Keystone  Bridge   Co,  vs.  Newberry^  Idem,  246. 

15.  Employees  under  the  same  master,  engaged  in  the  same 
common  work  for  the  same  general  purposes,  are  fellow-ser- 
vants. The  rule  is  the  same,  though  the  one  injured  may  be 
inferior  in  grade  and  subject  to  the  control  and  direction  of 
the  one  inflicting  the  injury,  providing  they  are  both  co-oper- 
ating to  effect  the  same  common  object.  It  is  only  when  the 
master  places  the  entire  charge  of  his  business  or  a  distinct 
branch  of  it  in  the  hands  of  an  agent  or  subordinate,  exercis- 
ing no  oversight  of  his  own,  that  the  master  is  held  liable  for 
the  n^ligence  of  such  agent  or  subordinate.  New  York  & 
Lake  Erie  R.  R.  vs.  Bell,  112  Pa.,  400.  3  Lancaster  Review^ 
344.  Ihijyvs.  Oliver,  I ^iPdi.y  20$.  Mullan vs.  Steamship  Co,, 
I  W.  N.,  214.  16.  An  employee  of  an  iron  company, 
whose  business  .was  to  unload  cars  placed  in  the  com- 
pany's yard  by  a  railroad  company,  is  not  a  fellow-ser- 
vant of  the  trainmen  of  the  railroad  company  engaged 
in  placing  the  cars  in  the  yard.  If  injured  by  the 
negligent  act  of  an  employee  of  the  railroad  company, 
he  has  a  claim  against  such  company  for  damages,  unless 
guilty  of  contributory  negligence.  Nollys.  R.  R.,  163  Pa., 
S04.  1 7.  When  several  persons  are  employed  as  workmen  in 
the  same  general  service,  though  in  different  parts  of  it,  and  one 
of  them  is  injured  through  the  carelessness  of  another,  the 
employer  is  not  responsible,  unless  he  employed  unfit  persons 
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for  the  service.  The  master  is  bound  to  use  ordinary  care  in 
providing  suitable  structure,  machinery  and  tools,  and  in 
selecting  proper  servants,  and  is  liable  to  other  servants, 
if  they  are  injured  by  his  neglect  of  duty.  O'DonneU 
vs.  Alleg/ieny  Valley  R.  R,,  59  Pa.,  239.  Ardesco  Oil  Co. 
vs.  Gilson,  63  Pa.,  147.  Wegerws.  Penna.  R,  R.,  55  Pa., 
460.  18.  When  a  servant  assists  other  operatives  of  his 
master  in  repairing  a  machine,  he  is  a  fellow-servant  of 
those  who  make  the  repairs,  and  if  upon  their  completion 
he  resumes  his  operation  of  the  machine,  and  is  injured 
by  a  defect  due  to  the  negligence  of  those  who  made  the 
repairs,  to  which  negligence  he  did  not  contribute,  he  cannot 
recover  against  the  master.  But  where  he  has  taken  no  part  in 
making  the  repairs,  the  operatives  employed  by  his  master  to 
make  them  cannot  be  termed  fellow-servants,  as  they  are  not 
employed  in  the  same  kind  of  work.  It  is  the  duty  of  one 
assisting  in  repairs  to  see  that  the  machine  is  safe  before  resum- 
ing its  operation.  Reading  Iron  Works  vs.  DevinCy  109  Pa., 
246.  Penna.  &  N,  Y.  Canal  Co,  vs.  Mason,  Idem,  299. 
19.  The  rule  in  regard  to  the  negligence  of  fellow-servants  is 
this  :  The  master  is  not  liable  to  a  servant  for  injury  caused  by 
the  negligence  of  a  fellow  servant,  provided  he  is  himself  free 
from  the  imputation  of  negligence  in  connection  with  the 
injury.  Reese  vs.  Payne,  2  ¥i.\x\^, 'i6\ ,  12  Luzerne  Register, 
180.  Anderson  vs.  Oliver,  138  Pa.,  157.  Kaiser  vs.  Flacais, 
Idem,  335.  Crawford  vs.  Stewart,  19  W.  IJ".,  48.  Hoffman 
vs.  Clough,  23  W.  N.,  399.  Pkilada.  Iron  &  Steel  Co. 
vs.  Davis,  III  Pa.,  597.  20.  Although  a  servant  may 
not  be  properly  qualified  for  the  place  he  occupies,  his 
employer  cannot  be  charged  with  the  consequences  of  his 
negligence,  in  a  suit  by  a  fellow-servant  for  personal  injuries, 
if  it  does  not  appear  that  the  employer  knew,  or  in  the 
exercise  of  reasonable  diligence  should  have  known,  that 
the  servant  was  incompetent  to  perform  the  duties  of  the 
position  assigned  him.  Reiser  vs.  R.  R.,  152  Pa.,  38.  21.  The 
courts  have  uniformly  held,  that  a  workman  who  has  been 
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injured  by  the  act  or  negligence  of  his  fellow  workman  must 
look  for  his  compensation  to  him  who  was  the  author  of  the 
wrong,  and  not  to  their  common  employer.  The  master  does 
not  insure  his  employees  against  each  other,  nor  is  he  bound 
to  supervise  and  direct  every  detail  of  their  labor.  No  employer 
could  bear  the  burden  of  legal  responsibility  for  every  blunder 
or  neglect  on  the  part  of  each  and  all  of  his  employees.  Ross 
vs.  Walker,   139  Pa.,  49.     Ryan  vs.  R.  /?.,  23  Pa,,   384. 

22.  Where  several  persons  are  employed  to  attend  to  the  same 
general  service,  and  one  of  them  is  injured  from  the  careless- 
ness of  another,  the  employer  is  not  liable ;  nor  is  he 
liable  even  when  the  carelessness  is  that  of  his  manager. 
Strange  vs.  McCormich,  i  Phila.,  156.  Ryan  vs.  R.  R.,  2 
Pittsburg  Journal,  148.     Strange  vs.  McCormick,  5  Clarke,  10. 

23.  As  between  master  and  servant,  the  duty  of  the  master  is 
to  take  due  care  to  employ  other  servants  of  competent  skill  and 
ordinary  carefulness ;  when  he  has  done  that,  he  has  done  his 
duty  as  between  himself  and  his  servants.  It  is  well-settled  law, 
that  one  who  is  engaged  in  the  service  of  a  common  master, 
and  in  a  common  employment,  cannot  recover  against  the 
master  for  the  negligence  of  a  fellow  servant,  whether  he  is  paid 
for  his  service  or  not.  If  a  stranger  joins  in  the  service  at 
request  of  one  of  the  servants  of  the  master,  he  is  in  no 
better  position  than  a  mere  volunteer.  Wischam  vs.  Richards, 
136  Pa.,  121. 

VIII.  Neglect  of  fidelity  to  master.  An  employee 
who,  in  consideration  of  increased  wages,  agrees  not  to  reveal 
the  secrets  of  his  master's  trade,  has  no  right  to  use  the 
secrets  so  obtained  for  his  own  private  use,  or  reveal  them  to 
others.  Equity  will  in  such  case  interfere.  Fralich  vs.  Despar, 
165  Pa.,  24. 

IX.  Neglect  of  foreman.  When  it  is  sought  to  hold 
an  employer  liable  to  an  employee  for  the  negligent  act  of  a 
foreman,  it  must  first  be  considered  whether  the  negligence 
alleged  relates  to  anything  which  it  was  the  master's  duty  to 
do ;  if  it  does,  he  is  liable,  for  the  foreman  then  is  a  vice-prin- 
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cipal ;  but  if  not,  and  the  foreman  selected  is  reasonably  com- 
petent, the  principal  is  not  liable.  Ross  vs.  Walker,  13c) 
Pa.,  42. 

X.  Neglect  of  independent  employee.  A  master  is 
responsible  for  the  acts  of  his  servant  done  for  him  and  under 
his  supervision  and  control ;  but  he  is  not  responsible  when 
he  gives  his  contract  to  a  mechanic  to  do  a  particular  thing, 
and  then  leaves  the  whole  work  to  him,  giving  him  no  further 
instructions.  There  the  mechanic  is  not  the  servant  of  the 
employer,  but  is  a  person  acting  under  an  independent  employ- 
ment, under  a  contract  to  do  a  particular  thing,  and  the 
employer  cannot  be  held  responsible  for  his  negligence.  Flynn 
vs.  Arrott  Mills  Co.,  19  Phila,,  492.  MuUarky  vs.  Coal  Co.,  2 
Luzerne  Law  Times,  225. 

XI.  Neglect  ON  THE  PART  OP  MASTER,  i.  Wherean  injury 
happens  to  a  servant  in  the  course  of  his  employment,  the  master 
is  responsible  if  it  was  caused  by  his  negligence.  If  the  injury 
is  the  result  of  the  hazardous  nature  of  the  employment, 
without  any  fault  of  the  master,  he  is  not  liable ;  but  if  his 
negligence  was  the  direct  and  proximate  cause  of  the  injury, 
he  is  responsible,  whether  the  business  was  hazardous  or  not. 
Negligence  is  always  2  question  for  the  jury,  where  there  is 
any  doubt  as  to  the  facts  or  the  inferences  to  be  drawn  from 
them.  Johnson  vs.  Bruner,6i  Pa.,  58.  Patterson  vs.  Httsburg 
R.  R.,  76  Pa.,  389.  2.  Where  an  employee  is  working  under 
the  immediate  supervision  of  his  employer,  who  is  spurring 
him  on  to  work,  the  employee  will  not  be  held  to  the  same 
measure  of  care  that  would  be  required  of  him,  if  he  had 
opportunity  for  more  deliberate  care ;  and  where  such 
employee  is  inj  ured  by  an  accident  resulting  through  the  haste 
urged  by  the  employer,  the  question  of  contributory  negli- 
gence is  for  the  jury,  and  not  for  the  court.  Lee  vs.  Woolsey, 
looPa.,  124.  3.  Where  the  defect  in  the  machinery  is  of 
such  a  character,  or  occurs  at  such  a  time  that  the  master  can- 
not reasonably  be  expected  to  have  a  knowledge  of  it,  it  is  the 
duty  of  the  servant  to  give  him  notice ;  neglect  of  this  relieves 
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the  master  from  responsibilty.  In  the  case  of  a  corporation, 
such  notice  should  be  given  to  the  officer  who  has  the  care  of 
the  particular  department ;  his  negligence  is  the  negligence  of 
the  company.  Ordinarily,  a  notice  by  a  fellow-servant,  is  not 
sufficient.     Patterson  vs.  Pittsburg  R,  R.,  76  Pa,,  390. 

XII.  Neglect  on  the  part  of  servant,  i.  A  per- 
son is  not  liable  for  the  acts  or  negligence  of  another, 
unless  the  relation  of  master  and  servant,  or  principal 
and  agent,  be  established  between  them.  When  an  injury 
is  done  by  a  person  exercising  an  independent  employ- 
ment, the  person  employing  is  not  responsible  to  the 
person  injured.  Allen  vs.  Willard,  57  Pa.,  374.  2.  An 
employer  is  not  responsible  for  damages  for  injury  to  an 
employee,  if  the  injury  is  owing  to  his  own  negligence,  or 
that  of  another  employee.  Baldwin  vs.  R.  R.,  2  Lancaster 
Bar,  No.  15.  /oAnsonvs.R.  R,,  114^0,.^  44^.  3.  Where  goods 
are  entrusted  to  servants,  the  owner  does  not  lose  his  property 
by  a  breach  of  trust  in  the  mandatory.  Davis  vs.  Bigler,  62 
Pa.,  242.  4.  In  an  action  for  services  as  a  housekeeper,  evi- 
dence of  misconduct  of  plaintiff  and  embezzling  property  of  the 
defendant,  may  be  given  in  evidence.  Heck  vs.  SAener,  4 
S.  &  R.,  249.  5.  A  master  is  liable  for  the  wilful  conduct  of 
his  servant,  if  within  the  scope  of  his  authority.  A  boy  riding 
on  a  car,  was  wilfully  struck  by  the  driver  and  thereby  thrown 
from  the  car  ;  the  car  wheel  passed  over  him.  Held,  in  a  suit 
against  the  car  owners,  that  they  were  not  liable  for  the  act  of 
the  driver  in  striking  the  boy,  but  were  liable  for  negligently 
driving  over  him.  Pittsburg  R.  W.  Co,  vs.  Donahue^  70  Pa., 
119.  6.  A  master  is  not  liable,  either  in  trespass  or  case,  for 
the  wilful  act  of  his  servant,  as  by  driving  his  master's  car- 
riage against  another,  without  his  direction  or  assent.  But  he 
is  liable  to  answer  for  any  damage  arising  to  another  from  the 
negligence  or  unskillfulness  of  his  servant,  acting  in  his  employ. 
The  action  should  be  case,  and  not  trespass.  R,  R,  Co,  vs. 
W%,  4  Wh,,  147.  Comm.  vs.  Ohio  R,  R,  i  Grant,  329.  Snod- 
grass y%, Bradley,  2  Grant,  43.  Repskerws,  Watson,  17  Pa,,  365. 


1044  '^HE    LAW    OF    NEGLIGENCE 

Ifaster  and  Servant — Continued. 

Yergerws.  Warren^  31  Pa,,  321.  7.  If  a  third  person  receive 
from  a  servant  the  goods  of  his  master,  knowing  them  to  be 
3uch,  and  refuse  to  restore  them,  trespass  will  lie.  TrovUlo  vs. 
TUford^  6  W.,  472.  8.  If  a  servant,  by  his  negligence,  does 
any  damage  to  a  stranger,  the  master  shall  answer  for  his  neg- 
lect, but  the  damage  must  be  done  while  he  is  actually 
employed  in  his  master's  service.  A  servant  can  justify  any  act 
which  his  master  had  a  right  to  do.  Woodward  vs.  Webb^  65 
Pa.,  259.  9^  Where  a  servant,  using  his  master's  team  for  his 
own  benefit,  without  directions  from  his  employer,  hitches  the 
Jiorses  so  negligently  as  to  occasion  injury  to  a  passer-by,  the 
master  is  not  liable.  Bard  vs.  Yohn^  26  Pa.,  482.  10.  A 
ivorkman  in  a  brewery  continued  working  in  a  room  in  which 
the  smell  of  ammonia  was  plainly  noticeable.  While  standing 
near  an  aperture  in  the  wall,  a  jet  of  ammonia  reached  his 
&ce,  causing  him  to  fall  senseless,  sustaining  injury.  Held, 
that  he  was  guilty  of  contributory  negligence.  It  is  con- 
tributory negligence  for  a  workman  to  clean  a  machine  while 
in  motion,  when  he  knows  how  to  stop  it  and  thus  avoid  the 
risk.  He  cannot  claim  in  an  action  for  damages  for  the  loss 
•of  a  hand  while  thus  employed,  that  he  was  an  unskilled 
workman,  and  that  it  was  the  duty  of  his  employer  to  instruct 
liim  how  to  clean  the  machine,  and  warn  him  of  a  danger  that 
was  apparent  to  every  person.  BeiltenmiUer  vs.  Brewing  Co., 
32  W.  N.,  33.  Sto/l  vs.  Hoopes,  Idem,  159.  11.  Where 
an  employee  knows  of  the  defective  condition  of  certain 
appliances  he  is  using,  or  being  manifest  and  conspicuous,  he 
is  bound  to  know  their  condition,  and  his  employer 
is  ignorant  of  such  defect,  and  by  reason  of  such  imperfections 
in  the  appliances  the  employee  is  injured,  he  is  not  entitled  to 
damages  from  his  employer.  Bemisch  vs.  Roberts ,  143 
Pa.,  I.  12.  The  owner  of  a  wagon  which  is  destroyed  by 
collision  with  a  street  car  is  affected  by  the  contributory  n^li- 
gence  of  his  driver.  Carson  vs.  R.  W.  Co.,  147  Pa.,  219. 
13.  If  a  workmsoi  does  work  insufficiently,  he  is  answerable 
for  all  consequences  arising  therefrom,  notwithstanding  an 
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acceptance  by  the    employer,  without    objections;    for  the 
employer  is  not  to  be  presumed  acquainted  with  the  execution 
of  the  work,  and  the  workman  must  be.    Chambers  vs.  Craw- 
ford,  Addison's  Rep.,   151.     14.  Where  an  employee  occu- 
pies  a  dual  position,  and,  through  neglect  of  duty  in  one  posi> 
tion,  an  accident  occurs  to  him  while  serving  in  the  other,  by 
which  he  is  injured,  the  wrong  is  his,  and  he  cannot  recover 
for  the  injury  sustained.     Cooper  vs.  Butler^  14  W.   N.,  298. 
15.  Where  employees  of  a  coal  company  were  pushing  cars  on 
a  trestle  which  they  knew  was  insecure,  and  were  injured,  they 
were  held  guilty  of  contributory  negligence.     Carroll  vs.  Coat 
Co.,  22  W,  F.,  439.     16.  To  maintain  trespass  vi  et  amds 
against  the  employer,  it  must  appear  that  the  particular  injury* 
was  done  by  his  command  or  with  his  assent.     An  action 
against  the  employer  is  also  properly  in  case,  where  the  damages 
claimed  by  the  plaintiff  were  consequential.     Drew  vs.  Peer^ 
28  Pittsburg  Journal,  38.     Weiter  vs.  R.  R.,  29  Idem,  347. 
Allegheny  Valley  R.  R.  vs.  McLain,  91  Pa.,  442.     17.  The 
question  whether  a  servant  was  acting  within  the  scope  of  his 
employment  when  he  committed  a  negligent  act  is  a  ques* 
tion  of  6ict  for  the  jury.      Gtdnney   vs.    Hand,    153    Pa.,. 
404.     18.  An   employee  cannot  recover  from   an   employer 
for  injuries  received  in  the  use  of  a  dangerous    appliance, 
when  it  was  one  of  his  own  contrivances,  and   constructed 
at  his  own   suggestion,   and  there  is  no  proof  of  a  defect 
in  the  construction   or   of  negligence   on  the  part  of    the 
defendant  in  the  care  of  it.     Hart  vs.  Coke  Co.,  131  Pa.,  125. 
19.  A  dealer  in  rags  and  paper  employed  some  laborers  to- 
remove  some  sacks  of  paper  from  the  upper  story  of  a  build- 
ing where  it  was  stowed.     They  did  so  by  throwing  it  from 
the  window,  thereby  injuring  a  passer-by.     Held,  that  in  doing 
the  work,  the  laborers  were  the  agents  of  the  defendant,  and 
he  was  liable  for  their  careless  acts.     Hemingway  ws.McCtd- 
^gK  15  W.  F.,  328.     20.  In  an  action  to  recover  damages 
for  an  injury  caused  by  the  alleged  neglect  of  duty  of  defend- 
ant's servant,  consisting  of  the  omission  of  a  duty  suddenly 
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arising,  the  plaintiff  must  show  that  the  circumstances  were 
such  that  the  servant  had  the  opportunity  to  know  the  facts 
giving  rise  to  such  duty,  and  a  reasonable  opportunity  to  per- 
form it.  HestonviUe  R,  R.  vs.  Kelley,  102  Pa.,  115.  21.  A 
master  is  not  liable  for  a  wilful  trespass  committed  by  a 
servant  in  contravention  of  the  express  instructions  of  the 
master,  although  the  trespass  be  in  the  course  of  a  service 
rendered  to  the  master.  Where  a  passenger  is  negligently 
put  off  a  train  by  the  conductor,  the  company  is  liable,  but 
not  liable  where  he  is  maliciously  put  off.  This  at  least  is 
probably  the  rule.  A  master  is  not  liable  for  the  trespasses  of 
his  servant,  unless  the  particular  wrongful  act  was  ordered  or 
authorized  by  the  master.  The  acts  of  a  servant  bind  the 
master  only  when  done  in  the  course  of  the  business  com- 
mitted to  him,  or  within  the  scope  of  an  authority  specially 
delegated.  Mc Clung  vs.  Dearbarne^  24  W.  N.,  271.  19 
Phila.,  560.  Ely  vs.  Walii,  2  W.  N.,  248.  McKinsiews.  Plula- 
delphia^  IdetUy  526.  22.  While  not  liable  for  the  wilful  and  inde- 
pendent trespass  of  his  servant,  a  master  is  responsible  civilly  for 
the  manner  in  which  the  servant  does  the  work  allotted  to  him, 
and  it  is  the  character  of  the  employment  when  an  act  is  done,  not 
the  private  instructions  to  the  servant,  by  which  the  master's 
liability  is  determined.  McClungws.  Dearbome,  134  Pa.,  396. 
7  Lancaster  Review,  42.  23.  An  employer  is  responsible 
civilly  for  injuries  caused  by  the  negligence  or  careless- 
ness of  his  servants  or  employees,  while  engaged  in  the 
business  for  which  they  have  been  employed.  There  cannot 
be  two  superiors  severally  responsible  for  the  same  injury 
or  misfeasance.  McCuUough  vs.  Hemingway^  14  W.  N.,  14. 
24.  The  rule  of  respondeat  superior y  though  a  salutary  and 
well-established  one,  is  ordinarily  harsh  and  severe  in  its  appli- 
cation. When  the  master  has  made  complete  pecuniary  satis- 
faction for  the  injury  done  by  the  reckless  act  of  his  servant, 
the  punishment  beyond  compensation  should  fall  upon  the 
offender.  McFadden  vs.  Rausch,  119  Pa.,  516.  25.  In  an 
action  by  an  employee  against  his  employer,  in  the  absence  of 
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definite  proof  of  negligence  which  directly  results  in  injury  to 
the  employee,  the  accident  is  regarded  as  one  of  the  hazards 
of  the  employment  of  which  the  servant  takes  the  risk,  and  for 
which  there  can  be  no  recovery.  Any  defect  which  becomes 
apparent  in  tools  or  machinery,  it  is  the  duty  of  the  servant  to 
observe  and  report  to  his  employer.  Mensch  vs.  R.  R.^  150 
Pa,,  598.  26.  The  test  of  the  liability  of  an  employer,  for 
injuries  received  by  an  employee  in  the  performance  of  his 
duties,  is  negligence,  not  danger ;  and  when  the  evidence  dis- 
closes no  negligence  of  the  employer,  from  which  the  injuries 
resulted  to  the  plaintiff*,  the  trial  court  should  direct  a  verdict 
for  the  defendant.  Moules  vs.  Canal  Co,,  141  Pa.,  632. 
27.  A  master  or  employer  is  responsible  for  the  illegal  acts 
of  commission  or  omission,  short  of  wilful  wrong,  done  or 
suffered  by  his  servant  or  agent,  in  the  prosecution  of  the  busi- 
ness entrusted  to  him  by  his  principal,  whereby  third  persons  are 
injured.  Myers  vs.  Snyder,  Brightly's  Rep.  489.  28.  Where 
one  voluntarily  assumes  continuous  service,  becomes  exhausted 
and  falls  asleep  at  his  work  and  thereby  suffers  injury,  there 
can  be  no  recovery  from  his  employer.  Nattress  vs.  R,  R,, 
150  Pa.,  527.  29.  An  employee  assumes  the  risk  of  his 
employment.  All  machinery  is  dangerous  if  not  properly  used. 
Where  the  danger  is  obvious,  a  boy  of  fourteen  may  know  as 
much  of  such  danger  as  an  adult.  If  a  boy  be  not  allowed 
to  use  machinery  until  he  has  become  accustomed  to  its  use, 
it  would  be  difficult  for  him  to  learn  any  useful  trade.  O'Keefe 
vs.    Thorn,  24  W.  N.,  379.     Kennedy  vs.  R,  R,,  Idem,  371. 

30.  Employers  are  liable  for  the  acts  of  their  servants  which 
are  within  the  scope  of  their  employment,  even  though  the 
specific  act  be  done  at  a  time  and  in  a  manner  contrary  to  the 
employer's  orders.  Third  persons  cannot  be  expected  to  be 
familiar  with  such  orders,  and  are  therefore  unaffected  by  them. 
PMa.  &   Wilmington  R,  R,  vs.  Brannen,  17  W.   N.,   227. 

31.  In  an  action  for  wages,  the  defendant  may  set  off  damages 
arising  from  the  servant's  negligence  while  in  his  employ. 
Rafferty  ws,  Clark,  18  W.  N.,  378.     32.  Where  a  mechanic 
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had  nailed  up  a  hole  on  the  dark  floor  of  a  tug  boat,  which 
was  afterwards  reopened  without  the  knowledge  or  assent  of 
the  owners  of  the  boat,  and  the  mechanic  walked  into  it  and 
was  injured,  held,  that  he  could  recover  no  damages  from  the 
owners,  as  it  was  equally  his  business  to  see  that  the  hole 
remained  closed.  Rick  vs.  Cramp^  22  W.  N.,  79.  33.  A 
master  is  not  criminally  liable  for  the  acts  of  his  servant, 
unless  committed  by  his  command  or  with  his  special  assent 
But  the  law  is  different  in  matters  not  criminal,  as  where  there 
are  injuries  occasioned  by  the  neglect  or  unskillfulness,  or  the 
tortious  acts  of  the  servant  while  in  the  course  of  his  employ- 
ment by  the  master.  Sample  vs.  Styer^  3  Lancaster  Review, 
1^3-  34-  Declarations  made  by  workmen  while  a  fire  is  in 
progress,  to  the  eflect  that  it  was  caused  by  their  carelessness, 
are  admissible  in  evidence  in  an  action  by  the  owner  of  the  prop- 
erty destroyed  against  the  employer  of  the  workmen  to  recover 
damages  for  the  loss  occasioned  by  the  fire.  Skcfervs,  Lacack^ 
168  Pa.)  497.  35.  If  a  servant,  knowing  the  risks  of  his 
employment,  voluntarily  continues  in  it,  he  cannot  recover 
from  his  master  for  injuries  which  he  receives  thereby,  although 
the  risks  might  have  been  greatly  lessened  by  the  adoption  of 
simple  precautions.  A  workman  who  cleans  machinery  in 
motion,  having  authority  to  stop  it,  but  neglecting  to  do  so  in 
order  to  save  time,  cannot  recover  for  injuries  received.  StM 
vs.  Hoopes,  4  Pa.  County,  474.  Hundley  vs.  /?.  J?.,  5  Luzerne 
Law  Times,  N.  S-,  70.  Reese  vs.  Clark^  146  Pa.,  465.  36.  A 
boy  was  employed  in  a  planing  mill  as  an  errand  boy.  He 
afterwards  worked  in  the  mill,  and  carelessly  approached  the 
planing  machine  and  was  injured.  No  damages  were  awarded. 
WluUhead  vs.  Alrich,  i  W.  N.,  508.  37.  A  master  is  not 
responsible  for  the  wrongful  act  of  the  servant,  not  committed 
in  the  regular  course  of  his  employment,  nor  commanded  by 
the  master,  to  whom  no  benefit  from  it  enuyed.  Wilson  vs. 
Donaghy,'/  Phila.,  153.  Brunnervs.  Telegraph  Co,,  151  Pa., 
447.  Scanlon  vs.  Suter,  158  Pa.,  275.  38.  A  servant  cannot 
by  any  act  of  his  impose  upon  his  master  a  higher  liability  for 
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negligence  than  the  master  is  under  to  the  servant  himself;  and 
one  who  assists  such  servant  in  his  duties^  at  the  servant's 
request  only^  can  have  no  other  remedy  against  the  master  for 
negligence  than  the  servaiU  had.  Wischam  vs.  Richards ^  1 30 
Pa.,  109. 

XIII.  Neglect  of  servant  to  retain  an  invention. 
If  one  employed  by  another,  whilst  receiving  wages,  experi- 
ments at  the  expense  of  his  employer,  constructs  an  invention 
and  permits  his  employer  to  use  it,  without  compensation  paid  or 
demanded,  and  then  obtains  a  patent,  a  license  to  the  employer 
to  use  the  patent  will  be  presumed.  SUmmer's  Appeal^  58 
Pa.,  156. 

XIV.  Neglect  of  third  party,  i.  The  act  of  the 
driver  of  a  vendor  of  goods  in  negligently  adyusting  the  chains 
of  a  hoist  on  the  outside  of  the  building  of  the  purchaser  in 
the  final  act  of  delivery,  which  caused  the  goods  to  &11  and 
injure  an  employee  of  the  vendee^  does  not  render  the  pur- 
chaser liable  in  damages.  Fukrmeister  vs.  Ifi/son,  163  Pa., 
310.  2.  In  an  action  to  recover  damages  from  one  person  for 
the  negligence  of  another,  who  has  acted  upon  his  orders  upon 
the  principle  of  respondeat  ouster^  the  plaintiff  cannot  recover, 
unless  it  appear  that  the  relation  of  master  and  servant  in  £aict 
existed,  whereby  the  negligent  act  of  the  servant  was  legally 
imputable  to  the  master.  Where  the  occupant  of  a  store 
directed  the  servant  of  another  to  throw  goods  which  he  had 
purchased  from  a  window,  whereby  a  passer-by  was  injured, 
held,  thst  the  person  injured  had  no  right  of  action  against  the 
person  giving  such  directions.  McCtdloughvs.  Shoneman,  105 
Pa.,  169. 

XV.  Neglect  on  the  part  of  a  mere  volunteer.  If 
the  plaintiff  was  a  mere  volunteer,  that  is,  assisted  entirely  of 
his  own  motion,  by  his  own  voluntary  proffer  of  service,  the 
party  for  whom  the  work  is  performed  is  not  liable  in  damages 
for  injuries  received  more  than  he  would  be  if  one  of  his 
servants  was  injured.  He  can  impose  no  greater  obligation 
upon  the  master,  than  that  to  which  he  was  subject  in  respect 
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of  a  servant  in  his  actual  employ.     Wischam  vs.  Richards,  1 36 

Pa.,  121. 

XVL  Neglect  to  compensate,  i.  If  one  hires  at  an 
agreed  price  for  a  certain  time,  and  continues  in  the  same 
employment  at  the  expiration  of  the  term,  without  a  new 
agreement,  the  presumption  is  that  (he  original  rate  of  compen- 
sation was  to  be  continued.  But  if  the  nature  of  the  services 
be  greatly  changed,  compensation  can  be  recovered  on  a  quan- 
tum meruit,  Gochnauer*s  Estate ,  4  Montgomery  Co.,  119. 
5  Lancaster  Review,  224.  2.  A  servant  cannot  recover  wages 
ivhile  incapacitated  for  work  owing  to  injuries  resulting  from 
the  incidental  risks  of  his  employment.  Shaw  vs.  Deal,  7 
Lancaster  Review,  38. 

XVIL  Neglect  to  employ  competent  servants.  It  is 
not  contributory  negligence  for  a  person  employed  as  a  black- 
smith to  continue  work  with  an  incompetent  helper,  if  he  has 
been  assured  by  the  foreman  over  him  who  had  authority  to 
engage  and  discharge  blacksmiths,  that  a  suitable  person  would 
soon  be  employed  in  the  place  of  the  helper.  Wust  vs.  Iran 
Works,  149  Pa.,  263. 

XVIII.  Neglect  to  examine  appliances.  It  is  not  the 
duty  of  an  employer,  after  having  provided  materials  ample  in 
quantity  and  quality  for  the  work  his  employees  are  engaged 
in,  to  supervise  the  selection  of  every  piece  of  material  for 
every  purpose,  and,  if  his  foreman  should  make  the  selection, 
he  does  not  represent  the  master  therein  as  vice  principal. 
Ross  vs.  Walker,  139  Pa.,  42. 

XIX.  Neglect  to  obey  instructions,  i.  It  is  the 
duty  of  an  employee  to  obey  the  directions  of  his  employer 
as  to  the  manner  in  which  his  work  is  to  be  done,  and  the 
materials  he  should  use ;  and  a  neglect  or  refusal  to  obey  such 
directions  is  a  breach  of  the  contract,  which  will  justify  the 
employer  in  discharging  him  from  the  service.  Matthews  vs. 
Park,  159  Pa.,  579.  2.  Faithful  service  is  a,condition  prece- 
dent to  the  right  of  a  servant  to  recover  wages  ;  misconduct, 
inconsistent  with  the  relation  of  master  and  servant,  will  justify 
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a  master  in  ending  the  contract  of  service  at  any  time.  But 
no  one  is  bound  to  obey  an  order  to  do  an  act  contrary  to 
his  duty,  as  the  law  never  justifies  a  wrong.  Singer  vs. 
McCoTfnick,  4  W,  S.,  265.  3.  Rules  properly  posted  in  a 
factory  for  the  guidance  of  employees,  become  a  contract 
between  employer  and  employee.  Wright  vs.  Trainer^  22 
Pittsburg  Journal^  131. 

XX.  Neglect  to  perform  contract.  Where  there  is 
no  dispute  as  to  the  terms  of  a  contract  between  master  atnd 
servant,  and  as  to  the  conduct  of  the  latter  with  reference 
thereto,  the  question  whether  he  has  performed  his  contract 
duty  is  for  the  court  alone.  Elliott  vs.  Wanamaker,  20 
Phila.,  223. 

XXI.  Neglect  to  protect  servant,  i.  The  mere  fact 
that  an  employee  is  injured  while  working  at  a  machine  raises 
no  presumption  of  negligence  on  the  part  of  an  employer. 
The  fact  that  an  employee  is  young,  and  that  a  possible  injury 
might  arise  from  unexpected  cause,  without  negligence  estab- 
lished, should  not  be  made  the  basis  of  liability.  Ash  vs. 
Verlefiden,  i54Pa.9  246.  2.  Where  an  accident  results  from 
an  unforeseen  cause  not  discoverable  in  advance,  with  no  visible 
defect  in  any  part  of  the  machinery,  nor  defect  known  to  the  men 
in  charge  of  it  or  the  employer,  the  accident  is  one  of  the  ordinary 
risks  of  the  employment.  Bradbury  vs.  Coal  Co.,i^y  Pa.,  231. 
3.  An  employer  is  not  bound  to  indemnify  an  employee  for 
losses  resulting  from  the  ordinary  risks  of  the  business,  nor  of 
the  negligence  of  another  employee,  unless  he  has  neglected 
to  use  ordinary  care  in  the  selectioib  of  the  culpable  employee. 
Caldwell  \s.  Brawn,  53  Pa,,  453.  4.  If  a  master  stands  by  and 
sees  a  servant  doing  or  about  to  do  a  negligent  act,  or  failing 
to  exercise  ordinary  care  in  the  performance  of  a  duty,  in  con- 
sequence of  which  a  fellow-servant  may  be  injured,  and  does 
nothing  to  restrain  him,  he  may  fairly  be  presumed  to  have 
assented,  and  be  justly  held  liable  for  the  consequences, 
although  he  may  not  have  given  express  orders.  But,  in  order 
to  imply  assent  from  his  mere  presence,  and  to  impute  negli- 
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gence  to  him,  it  must  be  shown  that  he  knew,  or  ought  to 
have  known,  the  Cacts  which  made  the  act  negligent.  Canrunt 
vs.  Mean,  7  Kulp,  281.  11  Lancaster  Review,  215.  7  York 
Record,  192.  Ree^  vs.  Hershey,  Idem^  83.  Ke/tler  vs. 
Sckivenk,  151  Pa.,  505.  Reese  vs.  Hershey,  10  Lancaster 
Review,  382.  Reinhard  vs.  Shetzinger,  Montgomery  Co. 
Law  Reporter,  1885.  5.  An  employee  in  a  mill  who 
receives  injuries  by  falling  into  a  concealed  well  upon  the 
premises,  may  recover  damages  from  his  employer.  An 
employee  does  not  take  the  risk  of  concealed  danger  in 
the  place  where  he  works.  He  should  be  warned  by 
his  employer.  Clough  vs.  Hoffman,  \  Delaware  Co.,  150. 
6.  In  an  action  by  an  employee  against  an  employer  to  recover 
for  injuries  sustained  by  the  fall  of  a  scaffold,  on  which  the 
plaintiff  was  working,  there  was  no  evidence  that  the  men  whcK 
erected  the  scaffold  were  not  competent  workmen,  nor  that  the 
material  used  was  defective  or  insufficient,  nor  that  the 
defendant  had  notice  or  reason  to  believe  it  to  be  unsafe. 
Held,  that  the  court  should  have  directed  a  verdict  for  the 
defendant.  Crawford  vs.  Stewart,  34  Pittsburg  Journal,  273. 
Congle  vs.  McKee,  2  Northampton  Co.,  318.  7.  A  master  fail- 
ing to  point  out  latent  dangers  to  a  newly  appointed  servant,  is 
guilty  of  negligence.  Davis  ws,  R.R,,  5  Pa.  County,  567.  8.  A 
master  does  not  warrant  the  safety  of  his  servants,  but  is  under 
an  implied  contract  to  adopt  suitable  instruments  to  carry  on 
the  business  in  which  they  are  employed,  so  that  they  can  per- 
form their  duties  without  exposure  to  dangers  which  do  not 
come  within  the  reasonable  scope  of  their  emplo)mient.  A. 
servant  will  be  deemed  to  have  assumed  all  risks  materially 
and  reasonably  incident  to  his  employment ;  hence,  he  has  no- 
right  of  action  against  his  master  for  injury  done  him  in  such 
employment.  Green  &  Coates  Street  R.  W.  Co,  vs.  Bresner,  97 
Pa.,  103.  A/tison Manufacturing  Co,  vs.  McCormick,  3$  Pittsburg 
Journal,  385.  1 1 8 Pa.,  5 19.  Fraziervs.  Uoyd,  23  W.  N.,  I78» 
Green  &  Coates  Street  R,  W.  Co.  vs.  Bresner,  10  W.  N.,  379. 
Marsden  vs.  Haigh,  2  Delaware  Co.,  73.    Sykes  vs.  Padue,  99 


IN    PENNSYLVANIA  IO53 

Master  and  Servant — Continued. 

Pa.,  465.  Tisstie  vs.  R.  R.,  1 12  Pa.,  91.  3  Lancaster  Review, 
311.  9.  An  employee  assumes  the  risk  of  injuries  which  are 
incident  to  his  employment;  but  when  one  in  charge  of  a  card- 
ing machine  in  a  cotton  mill  is  injured  by  falling  into  an  open- 
ing in  the  floor  in  a  dark  adjacent  passage-way,  of  which  open- 
ing he  had  no  knowledge,  and  which  was  not  incident  to  his 
employment,  it  is  not  within  the  rule.  If,  however,  the  hole 
in  the  floor  had  been  covered  by  the  defendant,  or  under  his 
directions,  and  the  cover  had  been  removed  without  the 
agency  or  knowledge  of  the  defendant  by  a  co-employee  of 
the  plaintiff,  and  in  consequence  of  such  act  of  the  co-employee, 
the  plaintiff  had  received  the  injury,  he  could  not  recover 
against  the  master.  Hoffman  vs.  Clough^  I24pa.|  505.  Pawling 
vs.  HoskinSy  132  Pa.,  617.  Clough  vs.  Hoffman,  Idem,  626. 
10.  In  an  action  brought  by  an  employee  against  his  employer 
for  damages  resulting  from  an  accident,  it  is  error  to  submit 
the  case  to  the  jury,  unless  there  is  clear  proof  that  the  dan- 
gerous conditions  from  which  the  accident  resulted  had  existed 
for  a  time  long  enough  to  bring  notice  of  them  home  to  the 
defendant.  Hoffman  vs,  Clough,  4  Delaware  Co.,  205.  Gray 
vs.  Floersfieim,  164  Pa.,  508.  Walbert  vs.  Trexler,  156 
Pa.,  112.  II.  The  plaintiff  engaged  with  the  defendant  to 
ride  an  elephant  in  a  street  procession.  She  charged  him  with 
maliciously  placing  her,  on  several  occasions,  on  a  vicious  ele- 
phant, which  threw  her  ofT  and  injured  her.  The  jury  gave 
her  damages  for  her  employer's  negligence.  Keyser  vs.  Fore^ 
faugh,  16  Phila.,  127.  12.  Where  a  master  knows  of  defect- 
ive appliances  in  his  workshop,  he  should  not  allow  an 
employee  to  use  them  without  warning  him.  Lee  vs.  Electric 
Co.,  140  Pa.,  618.  13.  Where  an  employee  was  ordered  to 
go  upon  the  girders  supporting  the  roof  of  a  shop,  by  a  fore- 
man in  charge,  in  order  to  adjust  a  tackle  attached  thereto,  and 
was  compelled  to  swing  on  a  brace  which  the  foreman  knew 
was  loosely  fastened,  from  which  he  fell  to  the  floor  and  sus- 
tained injuries,  held  that  the  case  should  have  gone  to  the 
jury.    Lee  vs.  Electric  Light  Co.,   i    Lackawanna  Jurist,  119. 
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14.  If  an  employee  is,  in  haste,  called  upon  to  execute  an  order 
promptly,  he  is  not  to  be  presumed  necessarily  to  recollect  a 
defect  in  machinery,  or  a  particular  danger  connected  with  his 
employment,  so  as  to  avoid  it.  Lee  vs.  Wools ey,  2  C.  P- 
Reporter,  42.  15.  A  servant  who  voluntarily  accepts  a  dan- 
gerous employment,  assumes  all  the  patent  risks  incident 
thereto,  and  his  master  is  not  liable  for  damages  in  case  of  an 
accident,  occurring  from  such  risk,  in  the  course  of  such  dan- 
gerous employment.  It  is  not  negligence  in  a  master  to  fail 
to  provide  against  a  patent  risk,  unless  he  has  been  requested 
so  to  do  by  his  servant,  or  has  induced  his  servant  to  believe 
that  he  would  do  so.  Marsden  vs.  Haigh,  14  W.  N.,  526. 
16.  Where  an  employee  contracts  for  the  performance  of  haz- 
ardous duties,  he  assumes  the  risks  incident  thereto  which  are 
open  and  obvious,  the  dangerous  character  of  which  he  had  the 
opportunity  to  ascertain.  Keys er  vs.  Farepaugh^  13  W.  N,,  132. 
Dieldws,  Iron  Co,^  140  Pa,,  487.  17.  The  mere  fact  of  the 
occurrence  of  an  injury  to  a  workman,  in  the  course  of  his 
employment,  raises  no  presumption  of  negUgence  on  the  part 
of  his  employer ;  and  for  such  an  injury,  the  employee  can 
recover  only  upon  making  affirmative  proof  that  the  defend- 
ant's culpable  negligence  produced  it.  In  rare  instances  it  has 
been  held,  that  the  employment  of  young  and  inexperienced 
persons  to  work  amidst  dangerous  machinery  imposed  upon 
the  master  the  duty  of  warning  such  employees  of  the  latent 
dangers  involved  in  the  work.  Where  the  work  and  the  place 
are  not  dangerous,  and  the  materials  are  those  in  common 
use,  a  master  is  not  compelled  to  give  previous  instruction  and 
warning.  Melchert  vs.  Breunng  Co. ,  1 40  Pa. ,  448.  27  W,  N. y 
477.  Becker  vs.  R.  R.,^  Northampton  Co.,  402.  Gundelsweiler 
vs.  C/temical  Co.,  161  Pa.,  223.  Hahnys.  Smith,  6  Pa.  Count>*, 
207.  19  Phila.,  476.  McKinzie  ws.  PhUa.,  8  Pa.  County.  293. 
Mixtervs.  Coal  Co.,  152  Pa.,  395.  18.  Where  an  employer 
is  informed  that  certain  machinery  on  his  premises  out  of  sight 
of  his  employees  is  in  a  dangerous  condition,  and  orders  its 
repair,  but  before  the  repairs  are  made,  one  of  his  servants^ 
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ignorant  of  the  condition  of  the  machinery,  in  the  ordinary 
course  of  his  employment  is  injured  by  its  breaking,  the  ques- 
tion of  the  defendant's  negligence  in  an  action  brought  against 
the  employer  should  be  submitted  to  the  jury.  Murphy  vs. 
Crossan,  ii  W«  N.,  9.  19.  If  the  risk  is  an  ordinary 
one,  the  employer  is  not  liable,  even  if  the  employee 
did  use  ordinary  care.  In  all  cases,  the  risk  of 
injury  is  one  of  the  hazards  which  the  employee 
assumes  when  he  engages  in  the  service  to  which  it  is  inci- 
dent. Northern  Central  R.  R.  vs.  Husson,  3  York  Record,  137. 

20.  One  who  is  hired  to  perform  a  special  work,  but  is  set  to 
perform  a  different  and  more  dangerous  task,  without  being 
first  informed  of  its  danger  or  having  an  opportunity  to 
notice  it,  may  recover  damages  for  an  injury  sustained. 
Where  the  employment  is  general,  it  is  the  duty  of  the 
employee  to  know  the  danger.  Nuttall  vs.  Delaware  Engine 
Works,   3   Delaware   Co.,  181.     4  Lancaster  Review,    161. 

21.  A  servant  or  employee  assumes  the  risk  of  all  dangers 
in  his  employment,  however  they  may  arise,  against  which 
he  may  protect  himself  by  the  exercise  of  ordinary  obser- 
vation and  care.  The  master's  liability  arises,  where  he 
subjects  his  servant  to  dangers  he  should  provide  against,  but 
he  is  not  responsible  for  those  dangers  to  which  the  servant 
voluntarily  subjects  himself,  though  he  does  so  without  care- 
lessness or  breach  of  duty.  Where  an  employer  has  furnished 
his  employees  with  tools,  which  though  not  the  best  possible 
to  be  obtained,  may  by  ordinary  care  be  used  without  danger,, 
he  is  not  responsible  for  accidents.  Pittsburg  R.  R.  vs.  Sent- 
meyer,  92  Pa.,  276.  Payne  vs.  Reese,  100  Pa.,  301. 
II  Luzerne  Roister,  197.  3  York  Record,  119.  2  Kulp, 
155.  22.  An  explosion  in  a  quarry,  whereby  a  servant  is 
injured,  raises  no  presumption  of  negligence  on  the  part 
of  a  master.  There  can  be  no  inference  of  negligence 
from  the  mere  fact  of  the  injury,  except  in  cases  against 
common  carriers.  Pizzirussi  vs.  Dyer,  7  Montgomery  Co., 
195.      23.  An    employer,    while    moving    machinery    from 
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an  old  building  to  a  new  one  and  making  alterations  in  the  new 
building,  is  not  held  to  the  same  degree  of  strictness  in  the  care  of 
his  employees  during  the  alterations,  as  is  required  of  him  after 
such  alterations  are  completed.  Rooneyys,  Carson,  161  Pa.,  26. 
24.  It  is  the  duty  of  an  employer  to  provide  his  laborers  with 
suitable  places  to  work,  with  suitable  tools  and  machinery  to 
use  in  doing  their  work,  and  with  reasonably  competent  fellow- 
laborers  with  whom  to  work  ;  and,  also,  to  instruct  the  young 
and  inexperienced  employee  in  the  use  of  tools  and  machinery, 
and  as  to  the  dangers  peculiar  thereto.  A  vice-principal,  to 
whom  an  employer  delegates  the  performance  of  these  duties, 
represents  the  employer,  who  is  bound  by  his  acts.  In  all 
other  acts,  a  foreman  acts  as  a  workman,  and  not  as  a  vice- 
principal.  Ross  vs.  Walker,  139  Pa,,  42.  25.  A  master 
must  provide  and  maintain  reasonably  suitable  instruments  and 
means  to  carry  on  his  business  so  that  his  servant  may  perform 
his  duties  with  relative  safety,  and  widiout  exposure  to  dangers 
not  reasonably  incident  to  his  employment.  A  servant  who 
has  had  full  opportunity  to  become  acquainted  with  the  risk 
of  his  situation,  and  has  made  no  complaint  to  his  emfdoyer 
as  to  a  danger  to  which  he  is  exposed,  but  continues  to  work 
voluntarily,  must  be  held  to  have  assumed  for  himself  the  risk 
of  the  injury  to  the  danger  of  which  he  is  exposed.  Runtmell 
vs.Dilworth,  iii  Pa.,  343.  131  Pa.,  509.  Wanamaker ws, 
Burke,  III   Pa.,  423.     Brossntan  vs.  /?.  iS.,  113  Pa.,  490. 

Campbell  vs.  R,  /?.,  33  Pittsburg  Jomnal,  359.  17  W.  IT.,  73, 
Schall  vs.  Cole,  107  Pa.,  i.  26.  An  employer  is  only  bound  to 
furnish  those  in  his  employ  with  ordinary  machinery,  such  as 
with  reasonable  care  may  be  used  with  safefy.  He  is  not  bound 
to  insure  against  accidents.  An  employee,  who  is  injured  in 
whole  or  in  part  as  the  result  of  his  own  negligence,  cannot 
recover  from  his  employer.  Shaffer v%.  Haish,  no  Pa.,  575. 
27.  A  farm  laborer,  whose  duties  included  the  grooming  of 
the  farm  horses,  cannot  recover  from  his  employer  for  personal 
injuries  caused  by  the  kick  of  one  of  the  horses,  whidh  he 
knew  was  vicious ;  no  knowledge  of  its  viciousness  on  the  part 
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of  the  employer  being  shown.  Nor  can  he  recover  wages  for 
the  period  he  was  laid  up.  Shaw  vs.  Deal,  20  Phila.,  419. 
5  Montgomery  Co..  202.  25  W.  N.,  38.  28.  An 
employee  assumes  risks  which  are  patent,  and  latent  risks 
of  which  he  is  informed.  The  master  owes  to  the  servant 
the  duty  of  providing  a  reasonably  safe  place  to  work  in,  and 
reasonably  safe  appliances  with  which  to  do  the  work,  and  the 
delegation  of  this  duty  to  an  agent  or  independent  contractor 
will  not  relieve  the  master  from  responsibility  for  an  injury  to 
the  servant  resulting  from  its  neglect.  And,  if  there  is  any 
default  in  the  selection  of  the  other  servants,  or  in  continuing 
them  in  their  places  after  they  have  proved  incompetent,  the 
master  is  answerable  for  an  injury  to  another  servant,  which  is 
the  consequence  of  such  default  Trainor  vs,  R.  R.,  137  Pa., 
159.  29.  In  an  action  against  an  employer  to  recover  dam- 
ages for  the  death  of  an  employee,  who  fell  into  a  hole  that 
suddenly  appeared  on  the  top  of  a  flue,  and  was  burned  to 
death,  it  was  shown,  that  the  flue  was  strongly  built  only  six 
months  before  and  had  been  inspected  three  months  before,  and 
was  apparently  safe,  and  no  proof  existed  that  defendant  had 
omitted  any  safeguard  against  accidents,  it  was  held  that  there 
was  not  sufficient  evidence  of  defendant's  negligence  to  submit 
the  case  to  the  jury.  Tunney  vs.  Carnegie^  146  Pa.,  618. 
30.  In  an  action  to  recover  damages  for  personal  injury  sus- 
tained by  inhaling  fumes  of  nitric  acid,  the  plaintiiT,  though  a 
common  laborer  of  the  defendant,  engaged  in  outside  work, 
was  ordered  by  defendant's  superintendent  to  do  some  work  in 
his  chemical  works.  He  obeyed  the  order,  on  the  assertion 
of  the  superintendent  that  the  fumes  of  the  acid  would  not 
hurt  him,  and  with  no  previous  knowledge  of  the  danger  from 
their  inhalation.  He  was  taken  seriously  ill,  and  brought  this 
suit  against  the  chemical  company.  Held,  that  it  was  proper 
to  submit  the  question  of  defendant's  negligence  to  a  jury. 
Wagner  vs.  Chemical  Co,,  147  Pa.,  475.  31.  While  one  who 
engages  to  perform  a  hazardous  work,  will  ordinarily  be  held 
to  have  accepted  the  risks  incident  to  it,  yet,  if  the  master,  by 
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any  negligent  act  not  incident  to  the  work,  cause  his  servant 
to  receive  a  personal  injury,  he  is  responsible  therefor,  unless 
the  act  of  the  servant  contributed  thereto.  Woodjvardvs. 
Shumpp,  120  Pa.,  458.  32.  Where  an  employer  ordered  a 
servant  to  do  certain  work,  and  prematurely  let  the  brake  off 
from  a  car,  which  as  a  result  ran  over  and  injured  the 
em[doyee,  held,  that  it  was  for  the  jury  to  decide  whether  the 
employer  was  guilty  of  negligence.  Woodward  vs.  Shumpp, 
36  Pittsburg  Journal,  78. 

XXII.  Neglect  to  protect  youthful  emplovee.  i.  It 
is  not  negligence  in  an  employer  to  place  a  boy  of  nearly  four- 
teen years  of  age  of  fair  intelligence  and  of  unusual  size  and 
strength  at  work  in  a  place  where  machinery  is  used  In  labor 
adapted  to  his  age.  Brezver  vs.  Scott,  4  Peimypacker,  482. 
2.  In  an  action  by  a  boy  of  fourteen  against  his  employer  to 
recover  damages  for  personal  injuries,  it  was  held,  that  with 
six  months'  experience  in  a  machine  shop,  the  boy  was  capa- 
ble of  judging  of  the  danger  of  ascending  a  ladder  to  place  a 
belt  upon  a  pulley,  which  he  had  been  warned  not  to  touch. 
Greenway  vs.  Conroy,  160  Pa.,  185.  3.  An  employee  assumes 
the  risk  of  all  dangers  in  his  employment,  however  they  may 
arise,  against  which  he  may  protect  himself  by  the  exercise  of 
ordinary  observation  and  care,  and  the  employer  is  not  respon- 
sible for  those  injuries  to  which  the  employee  voluntarily  sub- 
jects himself.  This  rule  applies  equally  to  infants  under  four- 
teen years  of  age,  where  the  employer  has  not  been  guilty  of 
negligence.  Kau/kold'vs.  Arnold,  163  Pa.,  269,  279.  4.  In  an 
action  by  a  girl  of  thirteen  against  her  employer  for  damages 
for  personal  injuries,  the  question  of  defendant's  negligence  and 
plaintiff's  contributory  negligence  are  forthe  jury,  where  there 
is  evidence  that  the  defendant  ordered  the  plaintiff  to  do  danger- 
ous work  to  which  she  was  unaccustomed,  without  giving  her 
any  instructions  how  to  do  it,  resulting  in  her  injury.  KU- 
keary  vs.  Tkackery,  165  Pa.,  584,  5.  In  an  action  by  a  father 
to  recover  damages  for  the  death  of  a  minor  son,  the  case 
sh^uld  be  submitted  to  a  jury,  where  there  is  evidence  that  the 
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boy  was  killed  while  working  on  a  dangerously  narrow  plat- 
form,  and  that  the  father  had  complained  to  the  superintendent 
of  the  danger,  who  promised  to  substitute  another  workman 
in  the  boy's  place.  Madara  vs.  Iron  Co,,  i6o  Pa.,  109. 
6.  Where  a  boy  of  thirteen,  without  fault  on  his  part,  is  sud- 
denly placed  in  a  position  of  peril,  he  cannot  be  held  to  the 
duty  of  quickly  deciding,  and  acting  upon  the  wisest  course 
to  escape  threatened  danger.  It  is  the  duty  of  the  employer 
to  see  that  the  lad  received  such  instructions  as  would  inform 
him  of  the  dangers  which  surrounded  him,  and  would  enable 
him  as  far  as  practicable  to  avoid  them.  Neilson  vs.  Coal  Co,^ 
168  Pa,,  256.  7.  While  an  employee,  as  a  general  rule,  must 
be  held  to  have  assumed,  when  he  entered  upon  an  employ- 
ment, the  risks  which  are  incident  to  it,  yet  he  has  a  right  to 
expect  that  the  dangers  will  be  pointed  out  to  him,  and  that  he 
will  be  instructed  in  those  things  he  should  know  in  order  to 
provide  for  his  own  safety.  In  case  of  young  persons 
employed,  it  is  the  duty  of  their  employers  to  note  their  age 
and  ability,  and  to  use  ordinary  care  to  protect  them  from  risks 
which  they  cannot  properly  appreciate,  and  to  which  they 
should  not  be  exposed.  Rummell  vs,  Dilworth,  131  Pa,,  509. 
25  W.  N.,  409.  Bellows  vs.  R,  R.,  157  Pa,,  57.  Lebbering  vs. 
Stouthers,  Idem,  312.  Fisher  vs.  Caned  Co,,  153  Pa.,  379. 
Tagg  vs.  McGeorge,  155  Pa.,  368. 

XXIII.  Neglect  to  provide  suitable  machinery. 
I.  Where  the  plaintiff's  statement  set  forth  in  a  general  way 
negligence  in  providing  defective  machinery,  and  operating 
the  same  unskillfuUy,  which  was  the  cause  of  injury  to  the 
plaintiff,  and  the  statement  fails  to  show  how  and  where  the 
plaintiff  was  injured,  and  the  extent  of  such  injury^the  statement 
is  insufficient.  Anderson  vs.  Haig,  12  Pa.  County,  450.  MuUan 
vs.  Phila,  Steamship  Co,,  78  Pa.,  25.  2.  Employers  owe  to 
their  servants  and  workmen  the  exercise  of  reasonable  care 
and  proper  diligence  in  providing  them  with  safe  machinery 
and  suitable  tools,  and  employing  competent  superintendents 
and  fellow-workmen.     If  one  employs  a  reputable  machinist 
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to  construct  a  steam  engine,  and  it  blows  up  from  bad  materials 
•or  unskillful  work,  the  employer  is  not  responsible  for  injury  to 
his  own  servant  or  to  a  third  person.  The  rule  is  different 
if  the  machine  is  made  according  to  the  employer's  own  plan, 
or  if  he  interferes  and  gives  directions  as  to  its  manner  of 
construction.  Ardesco  Oil  Co,  vs.  Gilson,  63  Pa.,  146. 
3.  In  an  action  to  recover  damages  for  injuries  received  by  an 
employee  from  the  breaking  of  machinery,  the  fact  that  the 
accident  occurred  and  that  it  was  possible  to  prevent  it,  is  not 
the  legal  test  of  liability  for  negligence  on  the  part  of  the 
employer.  The  rule  of  duty  on  the  part  of  the  employer  is, 
not  that  he  must  provide  machinery  such  as  will  either  insure 
the  employee  against  injury  or  be  of  the  very  best  and  newest 
device  obtainable,  but  such  as  is  ordinarily  in  use,  and  reason- 
ably safe,  for  the  work  to  be  done.  The  test  of  negligence,  in 
respect  of  machinery,  is  the  ordinary  usage  of  the  business. 
Augerstein  vs.  Jones^  1 39  Pa.,  1 83.  27  W.  N.,  169,  Fordvs. 
Anderson^  Idem,  261.  Linkitus  vs.  JSutler  Colliery^  7  Kulp,  72. 
-4.  An  employer  is  not  bound  to  furnish  for  his  workmen  the 
safest  machinery ,  nor  to  provide  the  best  methods  for  its  opera- 
tions, in  order  to  save  himself  from  responsibility  for  accident 
resulting  from  its  use.  If  the  machinery  be  of  ordinary  char- 
acter, and  such  as  can,  with  reasonable  care,  be  used  without 
danger  to  the  employee,  it  is  all  that  can  be  required  of  the 
employer.  Nor  is  a  master  liable  for  latent  defects  in  tools 
or  machinery  of  which  he  has  no  knowledge.  McAvoy  vs. 
Woolen  Co,,  27  W.  N.,  450.  140  Pa.,  i .  5.  The  duty  which  a 
master  owes  to  a  servant  is  to  provide  him  with  safe  tools  and 
machinery.  Any  defect  which  may  become  apparent  in  their 
use  it  is  the  duty  of  the  servant  to  observe  and  report  to  his 
•employer.  It  is  not  negligence  in  the  master,  if  the  tool  or 
machine  breaks,  whether  from  an  internal  original  feult,  not 
apparent  when  it  was  first  provided,  or  from  an  external  appar- 
ent one  produced  by  time  and  use,  not  brought  to  the  mas- 
ter's knowledge.  A  different  rule,  however,  prevails  where 
the  tool  or  machinery  is  perishable.     In  such  case,  it  is  the 
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master's  duty  to  renew  it  at  proper  intervals.  Baker  vs.  R,  R,^ 
95  Pa. 9  211.  6.  An  employee  who  continues  to  use  a  machine 
which  he  knows  to  be  dangerous,  takes  upon  himself  the  risk 
of  injury  therefrom  ;  but  this  rule  is  inapplicable,  if  the  risk  dO' 
not  threaten  immediate  danger,  and  the  master  has  promised 
to  remedy  the  defect.  Broomfield  vs.  Hughis,  128  Pa.,  194. 
7.  An  employer  is  bound  to  provide  his  employees  with  suit- 
able machinery  and  implements  for  their  use,  keep  them  m\ 
reasonable  order,  and  take  the  usual  and  necessary,  precaution 
against  accident  It  is  not  a  failure  of  duty  ^not.to  Warn  a 
skilled  mechanic  as  to  the  possibility  of  rxcctdcnt  from  the  use 
of  a  machine.  Delaware  River  Engine  Works  vs.  Nuttall,  36- 
Pittsburg  Journal,  7.  8.  Xhere  is  liability  to  accident  in  all 
employments,  but  the  law  '€k)es  not  require  an  employer  to* 
protect  his  employees '  against  the  possibility  of  an  accident. 
He  is  bound  to  pi^ovide  suitable  machinery  and  implements 
for  their  use,  see  that  they  are  in  reasonable  order,  and  that 
the  usual  precautions  against  accident  are  taken.  Delaware 
River  Engine  Works  vs.  Nuttall^  3  DelaA^rare  County,  401. 
9.  In  the  absence  of  proof  to  the  contrary,  it  is  a  presumption 
of  law,  that  machinery  furnished  by  master  is  suitable  for  the 
purpose  for  which  it  is  used,  and  with  reasonable  care  could 
be  operated  without  danger.  Grifnont  vs.  Hartman^  17  W* 
n.|  252.  10.  Evidence  that  a  machine  is  defective,  when  it  is 
simply  the  inference  of  the  witness  from  certain  peculiarities 
of  its  operation,  is  receivable  only  from  an  expert.  Haw- 
thorne vs.  Salt  Co,^  20  Phila.,  228.  lo  Pa.  County,  77. 
II.  It  is  the  duty  of  every  employer  to  provide  his  laborers 
with  safe  machinery  and  suitable  tools  and  appliances,  but  this 
rule  has  its  reasonable  limitations.  It  is  impossible  that  a  rail- 
road company  should  know  the  condition  of  every  tool  or 
appliance  used,  and  when  these  are  placed  in  good  condition, 
or  with  no  patent  defect,  in  the  hands  of  its  employees,  the 
company  has  fulfilled  its  obligation,  and  ought  not  to  be  held 
liable  for  an  injury  resulting  in  their  breaking  or  failure,  unless 
the  company  be  shown  guilty  of  negligence.     Kinney  vs.  Cor^ 
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inn,  132  Pa.,  343.  12.  An  employer  is  not  bound  to  supply 
his  employees  with  appliances  not  in  general  use.  He  has 
■discharged  his  duty,  when  he  furnishes  them  with  such  tools 
and  appliances  as  with  ordinary  and  reasonable  care  may  be 
used  without  danger.  Lehigh  Coal  Co.  vs.  Hayes,  128 
Pa.,  294,  1 3,  It  is  not  error  for  the  court  to  refuse  to  charge 
that  the  employer  does  his  duty,  when  he  provides  his 
employees  in  such  manner  as  "  he  iairly  and  reasonably  deems 
prudent  -and  safe,"  and  to  substitute  the  words  "  in  such 
■mannet  -ai  -is  /airly  and  reasonably  prudent  and  safe." 
McCombs  vs.  -R.-^.i  ^^o  Pa.,  182.  14.  In  order  that  an 
■employer  may  be  ReItI  liable  to  an  employee  for  negligence 
arising  from  some  defect  ii^  the  'machinery  or  appliances  used 
"by  the  employee  at  the  time  of  (hi  atJirident,  it  is  not  enough 
to  show  that  the  defect  existed  at  thVtitfle.'-  It  must  also 
-appear,  that  the  master  had  an  opportunity  of  previous 
knowledge,  or  that  the  facts  were  such  that  he  ought  to 
have  known  of  the  defect.  Mister  vs.  Coal  Co.,  152  Pa.,  395. 
ig.  The  only  duty  of  an  employer  as  to  risks  from  defective 
machinery,  is  to  see  that  it  is  sound  when  it  is  placed  in  the 
hands  of  the  employees.  MuUarky  vs.  Coal  Co.,  2  Luzerne 
Law  Times,  225.  16.  The  fact  that  a  boiler  had  a  crack  in 
it  thiough  which  the  water  leaked,  and  of  which  the  superin- 
tendent of  the  company  owning  the  boiler  had  notice,  does  not 
absolutely  fix  the  liability  for  injuries  resulting  from  explosion 
of  the  boiler  caused  by  a  lack  of  water  upon  the  company, 
when  the  lack  of  sufficient  water  was  due  to  the  negligence  of 
the  foreman,  Mullen  vs.  Filer,  i  Lackawanna  Jurist,  33. 
17.  The  duty  of  a  party  to  exercise  ordinary  care  to  provide 
suitable  machinery  to  be  operated  by  his  employees,  does  not 
require  the  adoption  of  the  best  machinery  which  can  be  pro- 
c-ired,  or  that  which  combines  the  latest  devices  and  improve- 
ments, but  such  only  as  is  reasonably  safe  and  in  common  use. 
Where  an  employee  knows  that  certain  machinery  is  defective 
and  dangerous,  and  continues  to  use  it  without  informing  his 
employer  of  such  defect  and  asking  for  its  repair,  he  volun- 
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tarily  accepts  the  risk,  and  has  no  claim  for  damages  for  an 
injury  caused  from  it.     Phila,  &  Reading  R.  R,  vs.  Hughes, 
119  Pa.,  301.      Iron   Skip   Works  vs.  NuttaU^  Idem,    149. 
N.  Y.  &  Lake  Erie  R.  R,  vs.  Lyons,  Idem,   324.      BashdoU 
vs.  i?.  R.,2i  W.  N.,  281.      Donaghy  vs.  R.  R,,  Idem,  154. 
18.  Where  an   injury  happens    to    a  servant  in  the  use  of 
machinery  in  the  usual  course  of  his  employment,  of  the  nature 
of  which  he  is  as  much  aware  as  his  master,  the  servant  cannot 
recover.     This  is  true,  though  the  master  has  in  use  a  machine 
less  safe  than  some  others  in  general  use,  or  that  there  was 
another   and    safer    mode    of    doing  the  business.      If  the 
machinery  be  of  an  ordinary  character,  and  such  as  can,  with 
reasonable  care,  be  used  without  danger  to  the  employee,  it  is 
all  that  is  required  of  the   employer.      L>rew  vs.  Coa/  Co,, 
3  Kulp,  207.        14  Luzerne   Register,  i.     19.  A   master   is 
bound  to   use  care  to  adopt  and   maintain  suitable  instru- 
ments   and    means    to    carry    on    the    business    in    which 
his  servants  are   employed,  but   is  not    required  to  furnish 
the  newest  or  best  form  of  instruments.     A  servant  assumes 
the    patent  risks  naturally   and   reasonably  incident  to   his 
employment.     Pkila.  &   Wilmington  R,  R,  vs.  Keenan,   103 
Pa.,    124.     Faber  vs.    Manufacturing   Co.,    126   Pa.,    389. 
20.  When,  in  an  action  by  an  employee  to  recover  damages 
for  injuries  resulting  from  specified  defects  in  an  instrument 
furnished  by  his  employer  for  use,  yet  if  there  be  no  evidence 
that  the  injury  was  proximately  the  result  of  the  defects  com- 
plained of,  it  is  error  to  submit  the  case  to  the  jury.     Pittston 
Coal  Co,,ys.  McNulty,  120  Pa.,  414.     21.  The  duty  of  an 
employer  to  furnish  his  employee  with   suitable   appliances 
arises  by  implication  of  law  out  of  the  relations  of  the  parties. 
It  is  imposed  by  law,  not  created  by  contract ;  hence  a  capias 
ad  satisfaciendum  may  issue  upon  a  judgment  recovered  by 
an  employee  against  his  employer  for  personal  injuries  caused 
by  the  negligence  of  the  employer.    Romberger  vs.  Henry, 
167  Pa.,  314.     22.  Where  a  parent  permits  his  minor  son  to 
engage  in  a  dangerous  employment,  in  a  place  where  insufH- 
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dent  and  unsuitable  appliances  are  used,  and  allows  him  to 
remain  in  it  without  objection,  he  is  guilty  of  contributory  neg- 
ligence, and  is  not  entitled  to  recover  damages  for  an  injury  to 
the  lad  while  engaged  in  such  employment.  Schwenk  vs. 
KehleVy  122  Pa.,  67.  23.  It  is  not  evidence  of  negligence, 
that  an  employer  has  not  made  use  of  an  alleged  improvement 
which  would  have  prevented  an  accident.  In  relation  to  one 
class  of  mechanical  apparatus,  spark  arresters  for  engines  and 
locomotives,  there  are  decisions  which  exact  the  adoption  of 
every  valuable  improvement  But  it  would  be  unreasonable 
to  exact  the  same  degree  of  vigilance  in  all  other  cases,  and  to 
require  the  trial  of  every  new  appliance  to  prevent  danger  and 
loss.  Stack  vs,  Patterson ^  6  Phila.,  225.  24.  The  law  does 
not  impose  upon  an  employer  the  duty  to  see  that  the  machin- 
ery by  which  qthers  do  his  work  is  properly  constructed. 
Everyone  using  it  is  supposed  to  know  its  character.  He  must 
either  decline  the  appointment,  or  take  the  risk  thereof.  Strange 
vs.McCormick,  i  Phila.,  156.  5  Clark,  10.  Cole  vs.  IVehn,  3 
W.  N.,408.  25.  A  master  is  not  bound  to  use  the  newest  and 
best  appliances.  He  must  furnish  those  of  ordinary  character 
and  reasonable  safety.  He  is  not  necessarily  liable,  because  a 
particular  accident  might  have  been  prevented  by  some  special 
device  or  precaution  not  in  common  use.  Titus  vs.  Bradford^ 
26  W.  N.,  472.  Northern  Central  R.  R,  vs.  Hurson,  3 
York  Record,  139.  26.  An  employer  performs  his  duty, 
when  he  furnishes  appliances  of  ordinary  character  and  reason- 
able safety,  and  the  former  is  the  test  of  the  latter.  Reason- 
ably safe  means  safe  according  to  the  usages,  habits  and  ordi- 
nary risks  of  the  business.  Absolute  safety  is  unattainable, 
and  employers  are  not  insurers.  They  are  liable  for  the  con- 
sequences, not  of  danger  but  of  negligence.  The  standard 
of  due  care  is  the  conduct  of  the  average  prudent  man.  Juries 
cannot  set  up  a  standard  dictating  in  effect  the  customs  or 
control  the  business  of  the  community.  Titus  vs.  /?.  7?.,  136 
Pa.,  626.  Reese  vs.  Hershey,  163  Pa.,  253.  27.  A  master 
is  bound  to  furnish  only  such  machinery  and  appliances  as  are 
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of  the  character  ordinarily  used  and  of  reasonable  safety,  and 
the  former  is  the  conclusive  test  of  the  latter.  The  test  of 
liability  of  an  employer  to  an  employee  for  injury  received  in 
the  course  of  the  employment  is  not  danger,  but  negligence. 
Kekler  vs.  Schwenk,  144  Pa.,  357. 

XXIV.  Neglect  TO  REPAIR  MACHINERY,  i.  An  employer 
who  has  had  opportunity  to  discover  a  defective  appliance,  and 
does  not  repair  it  within  a  reasonable  time,  is  liable  in  damages 
to  an  employee  who  is  injured  by  reason  of  its  defects  while 
in  the  performance  of  his  duties.  Bennett  vs.  Glass  Co.y  158 
Pa.,  120.  Bannan  ws.  Lutz,  lAeoiy  166.  2.  Where  an  injury 
results  to  an  employee  from  defect  in  machinery,  it  is  not  error 
for  the  court  to  refuse  to  charge  that  unless  the  defect  in  the 
machinery  was  known  to  the  defendant  company,  the  plaintiff 
could  not  recover.  The  proposition  was  too  broad.  If  they 
should  have  known  it,  and  by  the  exercise  of  ordinary  care 
they  would  have  known  it,  it  was  sufficient.  Bier  vs.  Manufac- 
taring  Co.,  130  Pa.,  446.  3.  The  plaintiff*  was  employed  by 
the  defendant  in  work  about  the  engine  and  boiler  of  his 
establishment.  There  was  evidence  that  the  boiler  was  defect- 
ive and  dangerous,  and  that  the  defendant  was  aware  of  this. 
A  tube  of  the  boiler  burst,  and  the  plaintiff"  was  badly  scalded. 
Held,  that  it  was  for  the  jury  to  decide,  whether  the  defendant 
had  been  guilty  of  negligence  in  furnishing  or  maintaining 
defective,  machinery.  Glossen  vs.  Gehman,  147  Pa.,  619. 
4.  Where  an  employer  is  informed  that  certain  machinery  on 
his  premises,  out  of  sight  of  his  workmen,  is  in  a  dangerous 
condition,  and  orders  its  renewal,  but  before  it  is  done  an 
injury  occurs  from  the  old  machinery  to  a  workman  ignorant 
of  its  defects,  the  question  of  the  employer's  negligence  must 
be  left  to  the  jury.     Murphy  vs.  Crossan,  98  Pa.,  495. 

XXV.  Neglect  to  retain  servant,  i.  When  a  ser- 
vant is  engaged  for  a  specific  period  of  time,  serious  illness  on 
his  part,  although  justifying  his  ceasing  from  work  and  ena- 
bling him  to  recover  for  the  services  actually  rendered,  never- 
thelesss  absolves  the  master  from  the  contract,  so  that  he  is 
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not  obliged  to  receive  the  servant  back  in  his  employ.  It 
releases  both  from  their  mutual  obligations,  but  in  such  cases 
if  the  master  has  sustained  any  damage  by  reason  of  the  ser- 
vant's failure  to  perform  his  contract,  he  is  entitled  to  deduct 
it  from  the  wages  earned.  Alleniozvn  Iron  Co.,  vs.  McLaughlin ^ 
24  W.  N.,  343.  2.  A  master  may  discharge  his  servant,  where 
there  is  nothing  in  the  contract  of  hiring  to  restrain  him. 
Whether  there  is  good  cause  for  such  action  is  immaterial,  and 
the  question  of  malice  has  nothing  to  do  with  the  case.  He 
is  not  liable  in  damages  for  the  discharge,  but  is  for  any  unjust 
imputations  cast  upon  the  character  of  the  servant.  Buzzard 
vs.  Guest ^  7  Montgomery  Co.,  197.  Henry  vs.R.R.,  139 
Pa.,  297.  3.  In  every  contract  of  hiring,  it  is  implied  that  the 
servant  is  competent  and  will  faidifully  discharge  his  duties. 
Otherwise,  he  may  be  discharged  before  the  end  of  his  term, 
and  the  master  is  not  bound  to  give  his  reasons  for  dismissal  at 
that  time,  if  a  good  cause  existed.  Disobedience  and  insist- 
ing on  doing  things  in  his  own  way,  is  a  good  cause  for  dis- 
missal, if  the  orders  of  the  master  were  reasonable.  Cassidy 
vs,  Janauschek^  17  Phila.,  325.  4.  When  a  person  is  employed 
as  an  agent  or  salesman,  for  no  definite  time,  the  law  does  not 
imply  a  hiring  by  the  year,  but  at  the  will  of  both  parties,  and 
the  principal  has  the  right  to  terminate  it  at  any  time,  and  to 
discharge  the  agent  from  his  service  without  notice.  Coffin  vs. 
Landis^  46  Pa.,  426.  Kirk  vs.  Hartman^  63  Pa.,  105.  5.  The 
question  as  to  whether  there  was  a  legal  justification  for  the 
discharge  of  a  servant,  is  a  question  of  law  for  the  court,  and 
not  for  the  jury.  Where  a  man  is  employed  as  assistant  buyer, 
the  employer  may  employ  other  buyers,  and  define  the  par- 
ticular province  of  each,  and  if  the  person  first  employed 
refuses  to  perform  such  additional  employment  assigned  to 
him,  his  employer  may  discharge  him.  Elliott  vs.  Wanamaker, 
9  Pa.  County,  497.  6.  Where  a  servant  has  been  discharged 
before  the  expiration  of  his  term  of  employment  without  suffi- 
cient excuse,  he  is  prima  facie  entitled  to  recover  to  the  extent 
of  his  wages  for  the  whole  term.     The  servant  is  bound,  how- 
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ever,  to  use  reasonable  efforts  to  obtain  employment  elsewhere, 
but  the  burden  of  showing  that  by  such  efforts  he  might  have 
found  such  employment  is  on  the  defendant.  Emery  vs.  Steckel, 
1 26  Pa.  ,171.  Cliandler  vs.  Morgan,  68  Pa. ,  1 68 .  Smiley  vs. 
Broomficld,  21  W.  N.,  528.  7.  It  is  as  much  within  the  power 
of  a  corporation,  as  of  an  individual,  to  .bind  itself  by  a  con- 
tract for  personal  services  for  a  fixed  period  of  time,  with 
liability  for  the  discharge  of  the  employee  without  sufficient 
cause  before  the  period  of  employment  has  expired.  Hand  ws. 
Coal  Co,,  143  Pa,,  408.  8.  The  motive  of  the  master  in  dis- 
charging a  servant  is  an  immaterial  issue.  The  sole  question 
is  whether  a  legal  cause  existed  at  the  time  of  the  dismissal. 
An  adequate  cause  of  the  dismissal  existing  and  known  to  the 
employer  need  not  be  specially  assigned  at  the  time.  Kane  vs. 
Moore,  9  Montgomery  Co.,  165.  9.  An  employee  for  a 
determinate  period,  if  improperly  dismissed  before  the  term  of 
service  has  expired,  is  prima  facie  entitled  to  recover  the 
stipulated  compensation  for  the  whole  time.  If  the  plaintiff 
was  engaged  in  other  profitable  employment  during  the  term, 
or  such  employment  was  offered  to  him  and  refused,  the  defendant 
may  show  it,  in  mitigation  of  damages.  Kingws,  Steiren,  44  Pa., 
99.  I  o.  One  who  is  discharged  from  employment  without  cause, 
cannot  recover  in  the  common  courts  in  assumpsit  for  the  time 
he  was  prevented  from  working.  The  declaration  should  set 
out  the  special  agreement,  with  an  averment  of  the  plaintiff's 
readiness  to  perform.  McGuicken  vs.  Timoney,  2  Chester  Co., 
249.  1 1.  One  who  is  discharged  from  an  employment  before 
the  expiration  of  the  contract  time,  is  bound  to  seek  other 
employment,  and  the  money  so  earned  must  be  deducted  from 
the  gross  damages  claimed  for  the  breach.  Marr  vs.  Cook,  i 
Delaware  Co.,  157.  12.  The  fact  that  a  business  proves 
unprofitable,  is  sufficient  ground  for  the  discharge  of  an 
employee  before  the  expiration  of  his  contract,  when  it  appears 
that  the  contract  was  made  upon  the  representations  of  the 
employee  that  it  would  be  profitable.  Marr  vs.  Cook,  i  Dela- 
ware Co.,  237.      13.  An  employer  may  not,  without  cause, 
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discharge  an  employee  who  has  contracted  to  serve  for  a  speci- 
fied term  ;  but  where  there  is  any  misconduct  inconsistent  with 
the  relation  of  master  and  servant,  the  master  has  an  undoubted 
right  at  any  time  to  put  an  end  to  the  contract,  and  what  is 
sufficient  reason  for  dismissal  is  a  question  of  law  for  the  courts 
A  trifling  injury  to  the  employer's  property,  the  result  of  acci- 
dent or  a  single  act  of  negligence  on  the  part  of  the  employee^ 
might  not  warrant  the  latter's  dismissal ;  but,  for  a  wilful  dis- 
obedience  of  a  lawful  order,  the  employer  has  a  right  to  dis- 
miss. Mattliews  vs.  Park,  146  Pa.,  384.  14.  A  master  is 
justified  in  discharging  a  servant  for  drunkenness  while  off  duty, 
if  his  drunkenness  incapacitated  him  from  faithfully  performing^ 
his  work  while  on  duty.  A  single  instance  of  reckless  driving^ 
or  using  a  team  for  other  people's  work,  is  sufficient  to  justify 
a  master  m  discharging  his  driver,  if  the  master  has  been 
thereby  injured.  Ulrick  vs.  Hoover,  1 56  Pa.,  414.  15.  Where 
a  master  dismisses  a  servant,  alleging  as  a  ground  for  dismissal 
the  use  of  abusive  and  profane  language,  and  the  servant  denies 
that  he  used  such  language,  the  question  of  the  right  of  the 
master  to  dismiss  him  is  for  the  jury.  The«limit  of  recovery 
is  not  confined  merely  to  the  amount  due  at  the  time  the  writ 
was  issued,  but  full  damages  may  be  recovered  for  the  breach 
of  contract.  Wilke  vs.  Harrison,  166  Pa.,  202.  16.  In  a 
hiring  for  personal  service,  where  a  party  is  dismissed  before 
the  end  of  his  term,  he  is  not  obliged  to  seek  employment  nor 
perform  services  offered  him  of  a  different  nature.  Wolf  vs. 
Studebaker,  65  Pa.,  460.  17.  A  contract  of  hiring  of  a  serv- 
ant is  dissolved  by  the  death  of  master  or  servant.  It  was  held 
in  England  that  if  the  contract  of  hiring  is  made  with  a  part- 
nership to  serve  the  firm  for  a  certain  time,  the  contract  is  dis- 
solved by  the  death  of  any  one  of  the  partners.  Even  if  the 
contract  of  hiring  by  decedent  was  for  a  year,  yet  the  act  of 
God  will  excuse  its  performance.  WomratKs  Estate,  23  W.  N., 
434.  19  Phila.,123.  18.  A  contract  of  hiring  of  a  servant 
is  dissolved  by  the  death  of  the  master.     The   most  he  is 


IN     PENNSYLVANIA  IO69 

Master  and  Servant — Continued, 

entitled  to  in  such  case  is  wages  to  the  first  of  the  succeeding 

month.     WofnratKs  Estate ^  6  Pa.  County,  262. 

Mechanic. 

I.  Neglect  in  his  work.  On  a  trial  in  an  action  for 
work  done  in  furnishing  gas  fittings  for  the  defendant's  house, 
a  witness  for  the  defendant  having  testified  to  the  work  being 
badly  done,  cannot  be  asked  whether  the  mechanic  has  not 
done  defective  work  of  a  similar  kind  elsewhere.  Sndth  vs. 
Dreer,  3  Wh,,  155. 

Mechanic's  Lien. 

I.  Neglect  as  to  married  woman's  property.  A 
mechanic's  claim  against  a  husband  and  wife  for  work  done  on 
the  wife's  separate  property,  is  defective  in  not  showing  that 
the  property  was  the  wife's,  and  the  work  done  by  her  author- 
ity. The  claim  cannot  be  amended  after  the  statutory  period 
for  filing  the  claim.  Dearie  vs.  Martin,  78  Pa.,  55.  Uoydvs. 
Hibbs,  81  Pa.,  308.  Fuller  ws.  Enright,  37  Pittsburg  Journal, 
431.  2.  A  mechanic's  lien  filed  against  a  married  woman's 
separate  estate  for  work  done  and  materials  furnished  in  and 
about  a  dwelling  erected  for  her  is  valid.  The  claim  must  set 
forth,  that  the  work  was  necessary  for  the  improvement  of  her 
separate  estate.  Germania  Savings  Bank's  Appeal,  95  Pa., 
329.  Einstein  vs.  Jamison,  Idem,  403.  3.  In  order  to 
charge  the  property  of  a  married  woman,  the  fact  of 
coverture  should  be  set  forth,  and  the  record  must  show  that 
the  debt  sought  to  be  charged  upon  her  separate  estate  is 
within  the  spirit  and  meaning  of  the  statute,  and  was  for  work 
and  materials  done  or  furnished  her  separate  estate.  Schriffer 
vs.  Saum,  81  Pa.,  388.  4.  It  is  essential  to  the  validity  of  a 
mechanic's  lien  against  the  separate  estate  of  a  married  woman, 
that  the  claim  should  set  forth  that  the  work  was  done  and  the 
materials  furnished  with  her  authority  and  consent.  Her  hus- 
band cannot  bind  her  separate  estate,  even  for  necessary 
repairs,  unless  by  her  authority.     All  the  facts  necessary  to 
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create  a  valid  lien  must  be  set  forth  in  the  claim.     Steinman 

vs.  Henderson,  94  Pa.,  313. 

II.  Neglect  by  joining  distinct  claims.  Under  the 
act  of  1836,  separate  and  distinct  claims  for  work  done  and 
materials  furnished  may  be  properly  joined  in  one  mechanic's 
lien.  It  is  not  necessary  that  the  lien  should  show  that  the 
materials  were  used  for  the  erection  of  the  building.  James  vs. 
Keller,  5  York  Record,  2U. 

III.  Neglect  in  amending,  i.  Amendments  to  mechan- 
ic's liens,  introducing  new  parties,  cannot  be  made  after  the 
statutory  limit  of  six  months  has  elapsed.  Beetem  vs.  Treibler^ 
26  Pa.  County,  605.  O'Neill  vs.  Hurst,  23  Pittsburg  Jour- 
nal, 91.  2.  Any  amendment  to  a  mechanic's  lien,  conducive 
to  justice  and  a  fair  trial  on  the  merits,  and  which  does  not 
introduce  the  name  of  a  person  as  reputed  owner  after  the  statu- 
tory period  for  filing  a  lien  against  such  person  has  expired,  is 
authorized  and  required  by  the  act  of  June  ii,  1879.  Betlul 
vs.  Fuller,  7  Montgomery  Co.,  61.  Horton  vs.  Watson,  8  Pa. 
County,  143.  3.  The  act  of  June  11,  1879,  does  not  author- 
ize the  material  amendment  of  mechanic's  claims  after  the 
expiration  of  six  months.  An  amendment  after  that  period  is 
only  permitted  in  cases  where  the  claim  contains  all  the  require- 
ments of  the  law  and  in  due  form,  and  where  intervening^^ 
rights  will  not  be  affected.  Dennis  vs.  Williams,  5  Delaware 
Co.,  8 1.  4.  Under  the  act  of  June  u,  1869,  a  mechanic's 
lien  can  be  amended,  so  as  to  specify  more  particularly  the 
material  and  labor  upon  which  the  lien  is  based.  Flanagan  vs. 
Weitzel,  3  C.  P.  Reporter,  168.  5.  The  substitution  of  a  differ- 
ent person  and  lot  of  land  in  a  mechanic's  lien  is  not  properly 
an  amendment ;  yet  it  may  be  allowed  where  it  does  not  inter- 
fere with  intervening  rights.  Graham  v^.  Sfnith,  21  W.  N.,  574. 
6.  A  mechanic's  lien  may  be  amended  under  the  act  of 
June  II,  1879,  after  the  statutory  limit  of  six  months  for  filing 
the  same,  by  adding  the  name  of  the  contractor,  where  the 
bill  of  particulars  filed  with  the  lien  shows  that  he  was  the 
contractor.     Hoffa   vs.  Building    Ass'n,    3    Pa.    Dist.,  566* 
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J.  After  the  statutory  period  for  filing  a  mechanic's  lien  has 
expired,  an  amendment  introducing  the  name  of  a  contractor 
will  not  be  allowed,  if  the  owner  objects,  even  if  the  contractor 
consents.  Murta  vs.  Stephenson^  9  Montgomery  Co.,  17. 
8.  The  court  has  no  power  to  allow  the  amendment  of  a  lien, 
materially  changing  the  character  of  the  claim,  after  the  expira- 
tion of  the  six  months  allowed  for  filing  it.  Pusey  vs.  Sharpless^ 
3  Delaware  Co.,  361.  9.  A  mechanic's  lien  maybe  amended 
by  changing  the  dates,  saving  intervening  rights,  even  after  the 
period  of  six  months  from  the  filing.  Schaeffer  vs.  Rohnbach, 
5  C.P.  Reporter,  250. 

IV.  Neglect  in  amount.  A  mechanics'  lien  for  repairs 
must  amount  to  more  than  fifty  dollars  against  each  house. 
Steffy  vs.  Frost,  24  Pittsburg  Journal,  127. 

•  V.  Neglect  in  apportioned  claim,  i.  In  a  joint 
apportioned  claim,  under  the  mechanic's  lien  act,  filed  against 
a  number  of  buildings,  the  claim  must  set  forth  that  the  build- 
ings are  contiguous.  Palmer  vs.  BuUocky  3  York  Record,  12. 
2.  Where  ten  blocks  of  houses  built  under  the  same  contract 
are  not  divided  by  a  public  street  or  alley,  but  by  a  private 
way,  the  right  to  which  belongs  to  both  blocks,  there  is  not 
such  a  severance  as  will  prevent  an  apportionment  of  a  mechan- 
ic's claim  amongst  the  several  houses.  Fitzpatrick  vs.  AUen^ 
80  Pa.,  292.  3.  It  is  not  competent  to  make  an  apportioned 
claim  against  buildings  in  difierent  blocks  a  good  claim  by 
filing  such  a  claim  separately  against  each  building.  The  bill 
of  particulars  is  an  integral  part  of  the  claim,  and  must  be  read 
with  it.  Schultz  vs.  Asay,  2  Pennypacker,  41 1.  4.  Appor- 
tioned claims  are  only  allowable  against  buildings  adjoining 
each  other,  and  not  separated  by  streets.  Sckultz  vs.  Asay,  10 
W.  N.,  33.  1 1  W,  N.,  194.  Miller  vs.  Allen,  3  W.  N.,  374. 
Lucas  ws.  Hunter,  153  Pa.,  293. 

VI.  Neglect  in  averments.  i.  Under  the  original 
mechanic's  lien  law,  it  was  necessary  to  set  forth  when  the 
work  was  done  and  the  materials  furnished  with  certainty, 
giving  the  nature  and  value  of  each.    But  by  the  act  of  March 
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24,  1849,  ^t  was  provided,  that  where  the  amount  and  value  of 
the  materials  could  not  be  ascertained  otherwise  than  by 
measurement,  or  the  work  was  done  under  a  contract  for  a 
stipulated  sum,  it  would  suffice  to  state  when  the  work  was 
commenced  and  when  finished,  and  of  the  aggregate  price. 
Blair  vs.  Singerly,  7  Phila.,  230.  2.  A  claim  which  does  not 
show  that  the  work  was  done  or  materials  furnished  in  the 
erection  of  the  building  is  fatally  defective.  Bonsall  vs. 
Andrews,  i  Delaware  Co.,  291.  Ramsey  vs.  Greenwood^  Idem, 
308.  3.  A  claim  for  "  labor  performed  or  furnished"  is  not 
sufficiendy  described  to  sustain  a  mechanic's  lien.  The  dates, 
items  and  amounts  for  each  item  should  be  stated  specifically 
and  separately.  Gra/iam  vs.  Macldne  Co,,  i  Chester  Co.,  73. 
Jester  vs.  Church,  Idem,  165.  4.  In  a  statement  filed  by 
a  mechanic  or  material  man,  under  the  mechanic's  lien 
law,  there  must  be  an  accurate  description  of  the  labor  per- 
formed or  the  materials  furnished.  The  amount  of  the  mate- 
rial,  as  well  as  the  kind,  and  price  therefor,  must  be  embraced 
in  the  claim  filed  to  constitute  a  valid  lien.  Heron  vs.  Robinson, 
2  Parsons,  252.  5.  It  is  not  necessary  that  a  mechanic's 
claim  should  state  in  words  that  the  work  was  done  and  the 
materials  used  in  the  construction  of  the  building.  Separate 
and  distinct  items  may  be  joined  in  the  same  claim.  James  vs. 
Keller,  2  Pa.  Dist,  165.  6.  The  question  of  the  sufficiency 
of  a  claim  on  a  mechanic's  lien  can  be  raised  on  a  demurrer, 
or  by  motion  to  strike  off  the  lien,  but  it  must  be  done  before 
plea  and  affidavit,  or  the  defects  will  be  considered  waived. 
Long  vs.  Caffrey,  8  Luzerne  Register,  31.  7.  A  mechanic's 
lien  for  work  done  under  a  contract,  must  specify  the  nature 
and  character  of  the  work  done  and  materials  furnished,  and  the 
designation  of  the  time  when  merely  the  last  item  of  work  was 
done  is  not  sufficient.  Lynch  vs.  Feigle,  1 1  Phila.,  247. 
8.  Since  the  married  woman's  act  of  June  3,  1887,  it  is  not 
necessary  to  aver  in  a  mechanic's  lien  filed  against  the  property 
of  a  married  woman,  that  the  owner  is  a  married  woman, 
and  that  the  improvement  is  necessary  for  her  separate  estate. 


IN    PENNSYLVANIA  IO73 

Mechanic's  Lien — Continued, 

MUligan  ws,  P/dpps,  153  Pa.,  208.  9.  Where  a  claim  shows 
on  its  face,  that  it  is  for  work  and  labor  done  in  the  erection 
and  construction  of  a  building,  but  the  details  of  the  contract 
show  that  the  work  was  for  an  alteration  to  an  old  building,  the 
claim  is  contradictory  in  averment,  and  will  be  stricken  off  on 
motion.  Morrison  vs.  Henderson,  126  Pa,,  216.  10.  A 
mechanic's  lien  for  alterations  and  additions,  which  does  not 
aver  that  notice  of  the  intention  to  file  a  lien  was  given  to  the 
owner  at  the  time  of  furnishing  the  materials  or  doing  the 
work,  is  fatally  defective.  Morrison  vs.  Henderson,  22  W.  N., 
8.  Kramer  vs.  Crump,  28  Idem,  16.  11.  Where  the  altera- 
tions to  a  building  though  extensive,  are  almost  wholly  upon 
the  interior  of  a  building,  the  exterior  remaining  substantially 
the  same,  there  is  no  such  change  of  the  structure  as  to  amount 
to  a  new  erection  within  the  meaning  of  the  act  of  June  16, 
1836.  Patterson  vs.  Frazier,  123  Pa.,  414.  12.  A  mechanic's 
lien  against  a  married  woman  must  show  on  its  face  that  the 
work  or  material  was  necessary  for  the  improvement  or  repair 
of  her  separate  estate,  that  it  was  in  fact  so  applied,  and  was 
furnished  at  her  instance  or  request.  Wolfe  vs,  Oxnard  152 
Pa.,  623. 

VII.  Neglect  in  book  entries.  The  intent  to  give 
credit  to  the  building  may  be  shown  by  parol,  and  is  not  con- 
fined to  evidence  from  book  entries.  It  is  no  objection  to  a 
lien,  that  the  work  was  done  by  the  claimant  at  a  distance  from 
the  building  on  materials  furnished  by  the  contractor.  Singerly 
vs.  Doerr,  62  Pa.,  9. 

VIII.  Neglect  in  claim,  i.  The  formal  validity  of  a 
mechanic's  lien  is  not  put  in  issue  by  the  plea  of  payment. 
No  issue  to  the  jury  can  be  raised  on  the  formal  deficiencies 
of  the  claim  filed,  such  as  the  want  of  dates ;  for  these  are 
mere  questions  of  law.  Such  objections  should  be  raised  by 
demurrer,  or  by  moving  to  strike  off  the  lien.  Lybrandt  vs. 
Eberfy,  36  Pa.,  348.  2.  Upon  a  scire  facias  sur  mechanic's 
claim,  the  affidavit  of  defence  alleged  that  the  materials  for 
which  the  plaintiff  claimed  the  lien  were  not  furnished  on  the 
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credit  of  the  building,  but  on  the  sole  and  individual  credit  of 
the  defendant,  the  contractor.  Held,  the  affidavit  was  sufficient. 
McDonald  vs.  Williams,  4  Legal  Opinion,  431. 

IX.  Neglect  in  charging,  i.  In  an  action  on  a 
mechanic's  lien,  the  plaintiff's  book  of  original  entries  is 
admissible,  though  the  materials  be  charged  to  the  owner  of 
the  building  instead  of  the  contractor,  if  accompanied  with 
evidence  that  the  contractor  used  them,  and  that  in  a  settle- 
ment between  him  and  the  owner,  the  money  was  set  apart  to 
pay  the  bill.  Barbier  ws.  Smith,  38  Pa,,  296.  2.  Whether 
materials  for  which  a  mechanic's  lien  has  been  filed  were  fur- 
nished on  the  credit  of  the  building  or  that  of  the  contractor, 
is  a  question  for  the  jurj'.     Hommel  vs.  Lewis,  104  Pa.,  465. 

X.  Neglect  in  contract  with  owner.  Where  there  is 
no  improvement  clause  in  a  lease,  the  lessor's  title  is  not  Uable 
to  a  mechanic's  lien  for  work  incurred  by  the  lessee.  Reid  vs. 
Hammond,  25  Pittsburg  Journal,  76. 

XI.  Neglect  in  credit  for  material  furnished. 
Where  material  used  in  the  construction  of  a  building  was  not 
furnished  upon  the  credit  of  the  building,  but  was  sold  to  con- 
tractors upon  their  personal  credit,  the  right  of  lien  does  not 
exist.     Poole  vs.  R,  W,  Co.,  1  Monaghan,  170. 

XII.  Neglect  in  dates,  i.  The  statement  of  time  in  a 
mechanic's  lien  is  sufficiently  certain,  although  the  year  be 
omitted,  if  facts  are  stated  from  which  the  year  can  be  calcu- 
lated ;  as  where  the  lien  avers  that  the  work  was  done  within 
six  months  last  past.  Fairlamb  vs.  Morton,  3  York  Record, 
150.  I  Delaware  Co.,  337.  King  vs.  Willey,  Idem,  195. 
2.  All  that  is  required  to  validate  a  mechanic's  lien  is 
such  certainty,  as  will  enable  those  interested  to  dis- 
cover during  what  period  the  materials  were  delivered 
or  the  work  done,  so  as  to  individuate  the  transaction. 
Rusk  vs.  Able,  90  Pa.,  153.  3.  Where  the  copy  of  the  bill 
annexed  to  a  mechanic's  claim  sets  forth  an  impossible  date, 
it  is  no  bar  to  a  recovery,  on  proof  of  the  real  date  of  furnish- 
ing the  materials.     Shaw  vs.  Barnes,  5  Pa.,  18.     Hillary  vs. 
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Pollock,  13  Pa.,  186.  4.  To  bring  a  lumped  charge  in  a 
mechanic's  lien  filed  by  a  sub-contractor  within  the  provisions 
of  the  act  of  March  22,  1849,  ^^^  dates  when  the  work  was 
begun  and  finished  must  be  distinctly  stated.  Shields  vs. 
Garrett y  5  W.  N.,  120.  5.  Where  the  jury  finds  certain 
items  of  material  were  furnished  under  one  entire  contract,  the 
court  may  permit  the  plaintifT  to  deduct  from  the  verdict  the 
amount  of  certain  items,  whose  dates  in  the  claim  do  not  cor- 
respond with  the  dates  in  the  book  of  original  entries.  Hill 
vs.  MUUgan,  38  Pa.,  237.  6.  It  is  too  late  to  object  to 
formal  defects  in  a  claim  after  pleading  in  bar.  Humphreys  vs. 
Addicks,  4  W.  N.,  88.  7.  It  is  sufficient,  if  the  time  of  furnish- 
ing the  materials  can  be  gathered  from  the  whole  claim  and 
bill  of  particulars.  Roche  vs.  Young,  \  W.  N.,  183.  8.  A 
claim  for  work  and  materials  contained  in  a  single  charge,  must 
state  when  the  work  was  begun  and  finished.  Ellice  vs.  Pcad, 
2  Phila.,  102.  Clark  vs.  Richardson,  ^V^.  N.,  559.  Zane 
vs.  Zcll,  6  W.  N.,  43.  9.  Where  a  building  was  erected  by  a 
mechanic  under  special  contract,  and  a  lien  was  regularly 
filed  by  him  for  the  balance  due  upon  the  contract  within 
six  months  from  the  completion  of  the  building,  he  is  entitled 
to  payment  out  of  the  proceeds  of  the  sale  of  the  property, 
though  the  lien  was  without  date  as  to  when  the  work  was 
done  and  materials  furnished,  and  only  averred  it  was  "  within 
six  months  last  past."  Hahn's  Appeal,  39  Pa.,  409.  10.  The 
court  may  strike  from  the  record  an  irregular  mechanic's  lien. 
A  lumber  merchant  ought  to  state  the  day  and  date  of  every 
item ;  and  even  a  mechanic  should  give  with  convenient  cer- 
tainty the  commencement  and  completion  of  his  job.  Lehman 
vs.  Thomas,  5  W.  &  S.,  262.  11.  A  mechanics  claim  was 
held  to  be  defective,  where  it  stated  no  time  at  which  the  work 
was  done,  the  months  and  days  being  given  in  connection 
with  some  items,  but  not  the  year.  Reneker  vs.  Hill,  3  Phila., 
no.  Kennedy  vs.  Bozarth,  3  W.  N.,  157.  Masters  vs.  Jack, 
I  W.  N.,  232.  Aman  vs.  Brady,  Idem,  262.  12.  The  time 
when  the  materials  were   furnished,  or  the  work   done,   is 
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essential  to  the  validity  of  a  mechanic's  lien.  If  the  year  be 
omitted,  there  can  be  no  recovery  on  a  scire  facias.  The  fact 
that  the  book  entries  of  lumber  delivered  is  in  ledger  form, 
makes  no  difference  as  to  the  entries,  if  accompanied  by  pwirol 
proof  of  their  accuracy,  and  of  the  delivery  of  the  lumber. 
Rehrer  vs.  Zeigler,  3  W.  &  S.,  258. 

XIII.  Neglect  in  the  description  of  property. 
I.  The  record  of  a  mechanic's  claim  cannot  be  amended  by  an 
alteration  in  the  description  of  the  premises,  so  as  to  affect  a 
bona  fide  purchaser,  without  notice.  A  mechanic's  claim  is 
not  a  record ;  the  lien  docket  is  the  record,  and  it  alone  affects 
encumbrancers  and  purchasers.  Armstrong  \s.  Hallowell,  35 
Pa.|  485.  2.  A  party  filing  a  mechanic's  lien  against  a  build- 
ing, must  set  forth  the  locality,  size  and  number  of  stories  or 
other  description  as  shall  sufficiently  describe  the  building.  A 
designation  merely  of  the  boundaries  of  the  lot  is  not  a  suffi- 
cient description.  Whether  the  description  suffices  to  identify 
the  property  and  prevent  mistakes  on  the  part  of  purchasers, 
must  ordinarily  be  referred  to  the  jury.  Conroy  vs.  Koch,  2 
Northampton  Co.,  346.  Brown  vs.  West,  Idem,  37.  Lehigh 
Valley,  Rep.,  60.  Brown  vs.  West,  6  Lancaster  Review, 
323.  3.  A  description  in  a  mechanic's  lien  which  would 
enable  one  thereby  to  go  to  the  exact  place,  is  suffi- 
ciently certain.  Cowdrick  vs.  Morris,  9  Pa.  County,  312. 
4.  A  claim  filed  against  the  owners  or  reputed  owners  of  a 
three-story  brick  house  on  the  south  side  of  Walnut  street, 
above  Eleventh  street,  in  Philadelphia,  held  to  be  sufficiently 
certain.  Marker  y^,  Conard,  12  S.  &R.,  301.  5.  A  mechan- 
ic's lien  which  describes  as  a  separate  building  a  part  of  what 
is  a  single  building,  is  defective  for  want  of  adequate  descrip- 
tion. Hassenfus  vs.  Packing  Co,,  15  Pa.  County,  650. 
6.  Where  the  location  of  the  premises  is  imperfectly  set  forth 
in  the  lien  filed,  judgment  will  not  be  given  upon  the 
scire  facias.  Hemberger  vs.  Kohler,  I  W.  N.,  311. 
Wray  vs.  Haines,  4  W.  N.,  358.  7.  The  description  of 
the  premises  must  be  very  defective  before  the  court  will 
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strike  off  a  mechanic's  lien  for  insufficiency  of  descrip- 
tion. This  is  usually  referred  to  a  jury.  Jenkintown  vs. 
Firmstone^  8  Montgomery  Co.,  175.  8.  It  is  not  necessary 
that  the  account  should  state  the  very  words  of  the  statute : 
"for  or  about  the  erection  or  construction  of  the  building.** 
Any  equivalent  words  will  suffice.  Kelly  vs.  Brown,  20  Pa., 
446.  9.  If  a  mechanic*s  claim  for  lien  filed  under  the  act  of 
June  16,  1836,  contains  a  description  of  the  locality,  and  of 
the  peculiarities  of  the  building,  adequate  to  point  out  and 
identify  it  with  reasonable  certainty,  it  is  a  sufficient  compli- 
ance with  the  requirements  of  the  act.  Kennedy  vs.  House ^ 
41  Pa.,  39.  Linden  Steel  Co,  vs.  Refining  Co,,  138  Pa.,  10. 
10.  It  is  not  necessary  that  the  description  in  a  mechanic's 
lien  should  be  either  full  or  precise ;  certainty  to  a  common 
intent  is  the  rule.  If  there  be  enough  in  the  description  of 
the  situation  and  other  peculiarities  of  the  building  to  identify 
it,  the  statute  is  satisfied.  The  act  contemplated  that 
claimants  should  prepare  their  own  papers.  McClintock 
vs.  Rush^  63  Pa.,  203.  II.  A  mechanic's  lien  will  be 
sustained,  when  the  property  is  so  described  that  those 
acquainted  with  the  neighborhood  are  able  to  identify 
it  Richardson  vs.  Glockner,  3  Pennjrpacker,  90.  12.  A 
trivial  mistake  in  a  lien  will  not  invalidate  it,  yet  the 
building  must  be  described  substantially,  so  as  to  identify  it. 
The  creditor  cannot  claim  against  a  building  in  one  street,  and 
then  sell  by  his  execution  a  building  in  another  street.  Simp- 
son vs.  Murray,  2  Pa.,  76.  13.  Where  there  is  enough  in  the 
description  of  the  situation  or  other  peculiarities  of  buildings 
to  identify  them,  it  is  not  necessary  to  give  the  size,  number 
of  stories,  or  the  material  of  which  they  are  composed.  It  is 
for  the  jury  to  decide  whether  a  mechanic*s  claim  properly 
states  the  location,  size  or  sufficient  description  of  a  building. 
An  exception  to  a  lien,  that  the  claimants  are  non-residents  will 
be  dismissed,  where  the  record  fails  to  show  non- residence. 
Wheihered  vs.  Garrett,  7  Pa.  County,  529,  535.  Brown  vs. 
West,  Idem,   619.     Brown  vs.  Myers,  7  Lancaster   Review* 
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359.  4  Delaware  Co.,  312.  Holland \^s.  Garland^  i  Schuyl- 
kill Record,  140.  Kennedy  vs.  Hause^  41  Pa,,  39.  14.  A 
mechanic's  lien  will  be  held  good,  where  there  is  enough  in 
the  descripdon  of  the  building,  its  location  and  size  to  identify 
it.  A  defective  description  may  be  amended,  even  after  the 
statutory  time  of  filing  the  lien  has  expired.  Wethered  vs. 
Garrett ^  6  Montgomery  Co.,  9,  1 1.  Cook  vs.  Necd^  Idem^  147. 
Snyder  Chapel  vs.  Baer,  3  Pa.,  530.  15.  Where  materials  are 
furnished  for  a  new  building,  intended  to  be  used  in  connection 
with  an  old  one,  the  mechanic's  lien  therefor  should  be  filed 
specifically  against  the  new  erection,  and  it  is  &tal  to  the  claim 
to  file  it  against  the  general  building,  l^iarton  vs.  Douglas^ 
92  Pa.,  66.  16.  A  mechanic's  lien  is  not  necessarily  invalid, 
because  of  an  obviously  inaccurate  description  of  the  locality 
of  the  premises  charged,  if  the  error  be  not  such  as  to  directly 
mislead  from  the  true  location,  and  if  there  be  enough  in  the 
general  description  in  the  claim  to  identify  the  property  and 
prevent  mistake.     WiUiams'  Appeal^  5  W.  N.,  24. 

XIV.  Neglect  in  filing,  i.  Where  a  lease  authorizes 
the  making  of  alterations  and  improvements  by  the  lessee,  a 
mechanic's  lien  may  be  filed,  if  the  cost  of  such  alterations  is 
to  be  borne  by  the  lessor ;  otherwise  if  the  lessee  is  to  pay  for 
them.  Botelervs.  Aspen^  99  Pa.,  313.  2.  An  express  prom- 
ise of  a  contractor  to  release  and  discharge  the  property  from 
all  liens,  is  not  a  sufficient  stipulation  to  prevent  liens  being 
filed.  To  prevent  a  contractor  from  filing  a  lien,  there  must  be 
an  express  covenant  against  liens.  Evans  vs.  Grogan,  153 
Pa.,  121.  Nice  vs.  Walker,  Idem,  123.  Murphy  \s.  EUis^ 
Idem,  133.  3.  One  who  has  joined  as  surety  in  a  contractor's 
bond,  conditioned  that  no  lien  shall  be  filed  against  the  build- 
ing, cannot  acquire  a  lien  as  sub-contractor.  Hinkson  vs. 
Fairlamb,  2  Delaware  Co.,  27.  4.  An  owner  cannot,  by  con- 
sent, authorize  the  filing  of  a  mechanic's  lien  to  the  prejudice 
of  the  contractor  or  material  man.  Kimes  vs.  Walt,  3  Lack- 
awanna Jurist,  259.  5.  The  right  of  a  sub-contractor  to  file 
a  lien  is  not  defeated  by  the  fact  that  the  principal  contractor 
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had  previously  filed  a  lien  for  the  entire  contract  Rice  vs. 
Baxter,  3  Pa.  Dist.,  827.  6.  Where  the  owner  or  contractor 
dies  before  the  filing  of  a  mechanic's  lien,  the  practice  is  to 
file  it  against  them  as  though  they  were  alive,  and  to  issue  the 
scire  facias  against  the  executor  or  administrator,  who,  it  seems, 
may  be  substituted  on  the  record,  on  the  suggestion  of  the 
owner's  death.     Spnith  vs.  Hilbert^  i  Schuylkill  Record,  yj. 

XV.  Neglect  in  filing  joint  claim.  A  joint  claim  against 
several  adjoining  buildings  owned  by  different  persons,  is  not 
valid  The  property  of  one  person  cannot  be  rendered  liable 
to  a  lien  for  materials  furnished  for  the  property  of  another. 
Kerbaugh  vs.  Henderson^  3  Phila.,  17. 

XVI.  Neglect  in  form.  i.  A  material  man,  having 
filed  his  claim  in  a  manner  not  authorized  by  law,  may  file 
another  in  a  legal  form,  the  former  being  a  nullity.  Chatnbers 
vs.  Yamall,  14  Pa.,  265.  2.  It  is  not  an  error,  for  the  attorney 
of  the  claimant  to  sign  the  claimant's  name  to  the  statement, 
where  his  authority  to  do  so  is  unquestioned.  Donahoo  vs. 
ScoU^  12  Pa.y  48.  3.  A  mechanic's  lien  which  is  defective  in 
form,  may  be  stricken  oflT  on  motion  and  rule.  The  defect 
must  be  a  fatal  one.  Maxfieldvs,  Churchy  2  Luzerne  Register, 
120.  4.  Where  a  mechanic's  lien  which  is  defective  is  filed, 
and  the  property  is  sold  by  the  sheriff  before  the  expiration 
of  the  six  months  allowed  by  law  for  filing  the  lien,  the  claim 
may  be  made  upon  the  fund.  Schroder  vs.  Burr^  2  Foster, 
264.  5.  A  mechanic's  lien  which  omits  to  state  the  nature 
and  value  of  the  work  done,  and  the  amount  and  kind  of 
materials  furnished,  is  incurably  defective.  Singerly  vs.  Cbw- 
^,26 Pa.,  248.  Church  ws.  Trout,  2i  Pa.,  153.  6.  The  courts 
of  common  pleas  have  inherent  power  to  strike  off  a  mechan- 
ic's lien  which  is  defective  in  form,  or  irregularly  entered. 
This  can  be  done  upon  special  plea,  demurrer,  or  upon  mere 
notice,  perhaps.  A  mechanic's  lien  is  not  a  judgment  until 
judgment  be  entered  upon  it.  A  scire  facias  is  the  legal 
means  of  its  enforcement,  and  either  party  may  oblige  the 
other  to  come  to  trial.     Stohevs,  McCullough,  107  Pa.,  39. 
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XVII.  Neglect  in  furnishing  materials  to  sub- 
contractor. Materials  furnished  to  a  sub-contractor  cannot 
be  made  the  subject  of  lien.     Smith  vs.  Stokes,  lo  W,  N,,  6. 

XVIII.  Neglect  in  including  alterations  of  building. 
What  amount  of  alterations  constitutes  a  new  building  under 
the  mechanic's  lien  law,  is  in  easy  cases  for  the  court,  diffi- 
cult ones  for  the  jury.     Funnan  vs.  Mason,  6  Phila.,  222. 

XIX.  Neglect  in  including  distinct  erections.  A 
mechanic's  lien  filed  against  three  distinct  blocks  of  buildings, 
separated  by  streets,  is  null  and  void  upon  its  face.  The  court 
may  strike  it  off  the  record  on  motion,  or  on  petition  and 
answer,  or  demurrer.     Goeppvs.  Gartiser,  35  Pa.,  130. 

XX.  Neglect  IN  ITEMS,  i.  The  proper  mode  of  taking 
advantage  of  a  defect  appearing  upon  the  face  of  a  mechanic's 
claim  is  by  demurrer  or  motion  to  strike  off.  Afler  pleading 
to  the  scire  facias,  such  defect  must  be  deemed  waived.  Fahne- 
stock  vs.  Speer,  92  Pa,,  146.  2.  It  is  not  a  ground  to  strike 
off  a  mechanic's  claim,  that  some  of  the  items  are  insufficient 
If  the  claim  contains  one  good  item  which  is  the  subject  of  a 
lien,  it  is  enough.  McCristcd  vs.  Cochran,  147  Pa,,  225. 
3.  Mere  irregularities  in  the  filing  of  the  lien  will  not  be 
inquired  into  afber  a  trial  on  the  merits.  Palmer  vs.  Paul,  3 
W.  N.,  366, 

XXI.  Neglect  in  joining  claims.  Where  a  man  did 
some  work  on  a  building  under  a  sub-contract  with  the  con- 
tractor, and  also  did  work  under  a  contract  with  the  owner 
direct,  held,  that  the  two  claims  could  not  be  joined  in  one  lien. 
Simpson  vs.  Cafneron,  42  Pittsburg  Journal,  62.  3  Pa. 
Dist.,612. 

XXII.  Neglect  in  language,  i.  A  mechanic's  lien 
filed  for  "  construction  and  erection,  alteration  of  and  addition 
to  "  a  building,  when  the  claim  is  for  alterations,  additions  and 
repairs,  is  not  vitiated  by  the  words  "  erection  and  construction. 
Dickeys  Appeal,  115  Pa,,  73.  2.  In  a  mechanic's  claim,  it  is 
not  necessary  that  the  exact  words  of  the  act  of  assembly 
should  be  used.     Any  equivalent  words  are  sufficient     Cer- 
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tainty  to  a  common  intent  is  all  that  is  required.     Taylor  vs. 

Wiitkamp,  i^  Phila.,  31.    Holland  vs.  Garland,  Idem,    544. 

XXIII.  Neglect  in  lien  for  repairs.  A  mechanic's 
lien  for  repairs  must  amount  to  more  than  fifty  dollars  against 
each  house.    Steffy  vs.  Frost,  Idem,  445. 

XXIV.  Neglect  in  liening  back  buildings.  A  back 
building,  however  much  it  may  be  enlarged  and  improved, 
cannot  be  treated  as  a  new  building,  and  make  it  liable  to  a 
mechanic's  claim.  The  addition  of  a  bath-house  and  kitchen 
is  not  within  the  meaning  of  the  mechanic's  lien  law.  Harris 
vs.  Woolston,  3  Phila.,  376.     Rafidws.  Mann,  Idefn,  429. 

XXV.  Neglect  in  lumping  charge,  i.  A  lumping 
charge  in  a  hen  filed  by  a  sub-contractor  against  the  owner  of 
a  building  and  the  contractor  is  clearly  bad,  and  should,  on 
motion,  be  stricken  out.  Fahnestock  vs.  Speer,  28  Pittsburg 
Joumal|  12.  2.  The  act  of  March  24,  1849,  authorizes 
mechanics  to  file,  in  certain  cases,  lumping  charges  in  mechan- 
ic's liens  in  Philadelphia  and  Chester  counties,  but  it  confers 
such  right  only  upon  contractors  with  the  owner  of  the  prem- 
ises. Sub -contractors  must  itemize  their  liens.  Gray  vs.  Dick, 
97  Pa.,  142.  3.  A  mechanic's  lien  filed  by  a  sub-contractor,  is 
not  bad  as  a  lumping  charge  when  the  contract  is  not  only 
stated,  but  the  dates  within  which  the  work  was  done  are  set 
out  in  the  lien.  If,  however,  it  contained  no  particulars  of  the 
amount  or  price  of  materials,  it  was  bad.  Knowlan  vs.  Ellis, 
12  Phila.,  396.  Shields  vs.  Garrett,  Idem,  458.  VanRoden 
vs.  Campbell,  5  W.  N.,  126.  Gray  vs.  Dick,  8  W.  N.,  435. 
Howell  ys.  Campbell,  5  W.  N.,  361. 

XXVI.  Neglect  in  the  names  of  parties.  i.  A 
mechanic's  lien  must  comply  with  all  statutory  requirements. 
The  omission  of  the  name  of  the  owner  of  the  property  in  the 
lien  is  a  fatal  defect  in  the  claim.  Such  defect  is  not  cured  by 
naming  as  owner  or  reputed  owner  a  lessee  of  the  premises, 
even  if  the  lessee  was  erecting  the  building.  Barclays  Appeal, 
II  W.  N.,  359.  Steinman  vs.  Miller,  12  W.  N.,  244. 
2.  If  the  caption  of  a  mechanic's  claim  states  the  name  of 
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the  claimant  correctly,  it  is  sufficient,  though  the  name  be 

wrongly  stated  in  the  body  of  the  claim.    Booth  vs.  Hedden^ 

1  Delaware  Co.,  414.  3.  Names  of  new  defendants  can- 
not be  inserted  in  a  mechanic's  lien  after  the  expiration  of 
the  six  months  allowed  by  law  for  filing  the  lien.  Day  vs. 
Garrett^  4  W.  N.,  368.  4.  A  mechanic  is  not  bound  to  file 
his  lien  against  one  who  was  not  the  owner,  when  the  build- 
ing was  commenced,  but  became  so  before  the  lien  was  filed 
Jones  vs.  Shawhan,  4  W.  &  S.,  257.     5.  The  act  of  June  1 1, 

1 879,  does  not  authorize  the  introduction  by  amendment  of 
the  name  of  a  person  as  owner  or  reputed  owner,  after  the 
statutory  time  for  filing  a  lien  against  such  person  has  expired. 
Knox  vs.  Hilty^  118  Pa.,  430,  6.  A  plea  by  defendant  in  a 
scire  faciizs  on  a  mechanic's  claim  who  was  named  as  owner, 
that  he  was  not  owner,  is  an  improper  plea,  and  will  be 
stricken  ofT  on  motion.  Such  a  mistake  only  injures  the 
claimant,  as  the  proceeding  is  entirely  in  rem.  Spare  vs.  Wals^ 
1 5  Phila.,  263.  ID  W.  N. .  82.  Independent  Saving  Fund  vs. 
Dillon^  ID  W.  N.,  506.  7.  The  omission  of  the  middle  initial 
of  a  defendant's  name  in  a  mechanic's  lien  will  postpone  the 
lien  to  others  correctly  entered  with  the  initial.    Stott  vs.  Irwin^ 

2  Chester  Co.,  137.  8.  A  mechanic's  lien  entered  against  a 
married  woman  without  mentioning  her  husband's  name  or 
even  spelling  her  name  correctly,  is  invalid.  Van  Roden  vs. 
Sterrett.jV^.  N.,  196. 

XXVII.  Neglect  in  the  nature  of  the  work  done. 
Repairs  and  additions  to  a  building  are  not  within  the  purview 
of  the  mechanic's  Hen  law.  Newness  of  structure  in  the  exterior 
is  necessary  to  give  notice  to  purchasers  and  lien  creditors. 
Whether  the  erection  be  new  or  old  is  a  question  for  the  jury. 
SteigerwaU  vs.  O'Brien ^  3  Luzerne  Register,  243. 

XXVIII.  Neglect  IN  THE  PARTIES.  Laborers  employed 
by  a  sub-contractor  cannot  file  a  lien.  A  lien  will  not  be  stricken 
off  upon  proof  deliors  the  record  that  the  person  named  in  the 
claim  as  the  contractor  was  not  such.  Ferren  vs.  Perry ^  3 
Kulp,  522. 
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XXIX.  Neglect  in  releasing.  A  release  of  a  mechan- 
ic's lien  signed  on  Sunday  is  binding,  the  contract  being 
executed.     Steyerfs  Estate^  5  Delaware  Co.,  490. 

XXX.  Neglect  in  service  of  scire  facias.  i.  In  a 
proceeding  on  a  mechanic's  lien  to  sell  the  real  estate  of  a 
decedent,  it  is  sufficient  if  the  scire  facias  is  served  on  the 
ai!ministrator  alone.  It  is  not  necessary  to  bring  in  the  heirs 
at  law.  Reece  vs.  Haymaker^  42  Pittsburg  Journal,  74. 
2.  Under  the  act  of  June  16,  1836,  service  oi scire  facias  sur 
mechanic's  claim  must  be  upon  the  owner  or  the  tenant  occupy- 
ing the  liened  premises.  Kane  vs.  Schmidt,  2  W.  N.,  487. 
Bradley  vs.  Totten^  7  W.  N.,  16. 

XXXI .  Neglect  in  the  scire  facias,  i  .  It  seems  that  on 
an  apportioned  claim  against  several  buildings,  one  scire  facias 
against  all  the  buildings  for  the  whole  amount  cannot  be  main- 
t?med.  Barnes  \s.  Wright,  2  Wh.,  193.  2.  Where  materials 
were  furnished  for  a  building  to  a  decedent  in  his  lifetime,  and 
the  lien  entered  after  his  death,  held  that  a  scire  facias  should 
be  issued  against  his  legal  representatives,  and  not  in  the  name 
of  the  decedent.  Bristol  vs.  Golden,  8  Luzerne  Register,  207. 

XXXII.  Neglect  in  SPECIFICATION,  i.  The  claim  must 
set  forth  the  nature  of  the  work  or  materials,  with  a  clear 
specification  of  the  building.  Barclay* s  Appeal,  13  Pa.,  495. 
2.  Where  a  contract  to  erect  a  building  has  been  entered  into 
with  the  owner  through  his  agent,  the  lien  need  not  specify 
the  kind  of  work  done  or  materials  furnished,  as  in  the  case  of 
a  contract  entered  into  with  a  contractor.  Hamish  vs.  Herr,  98 
Pft.,  6.  3.  A  mechanic's  lien  can  only  be  filed  against  the 
house  upon  which  the  labor  was  done,  or  the  materials 
furnished,  the  ground  upon  which  it  stands,  and  the  out- 
buildings necessary  for  its  enjoyment.  A  lien  that  only 
describes  the  house  as  a  certain  frame  building,  giving  the  size 
of  the  house  and  the  township  where  situate,  is  fatally  defect- 
ive. Miller  vs.  Lenhart,  i  Pearson,  95.  DenkeVs  Estate, 
Idem,  213.  4.  A  charge  in  a  mechanic's  lien  filed  by  a  sub- 
contractor, which  contains  no  specifications  of  materials  or 
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work  done,  but  merely  the  aggregate  cost  of  the  job,  as  agreed 
between  the  contractor  and  sub-contractor,  is  not  good  as 
against  the  owner,  and  may  be  stricken  off  on  motion.  Sfuelds 
vs.  Garrett^  24  Pittsburg  Journal,  151. 

XXXIII.  Neglect  in  statement  of  claim  filed,  i.  A 
mechanic's  lien  to  bind  the  estate  of  a  married  woman  must 
show  on  its  face  every  requisite  to  make  it  a  valid  claim  against 
her.  It  must  set  forth  that  such  work  was  necessary  for  the 
improvement  or  repadr,  as  the  case  may  be,  of  her  separate 
estate.  Loomis  vs.  Fry,  91  Pa.,  396.  2.  The  variance  is 
fatal,  where  a  mechanic's  lien  is  filed  **  for  materials  furnished 
for  the  erection  and  construction  of  buildings,"  and  the  evi- 
dence shows  they  were  for  repairs.  The  scire  facias  upon  a 
mechanic's  lien  answers  as  a  statement  of  claim  and  takes  the 
place  of  a  declaration.  Rynd  vs.  Bakewell^  87  Pa.,  460, 
3.  To  charge  the  separate  property  of  a  married  woman  with 
a  mechanic's  lien,  all  the  requirements  of  the  act  of  1848 
must  be  complied  with,  and  the  claim  should  aver  not  only 
the  contract  of  the  wife,  but  that  the  work  was  done  or 
materials  furnished  for  the  improvement  or  repair  of  her  real 
estate.  Shannon  vs.  Skultz,  87  Pa.,  481.  Kuhns  vs.  Tumey^ 
Idem,  497.  4.  A  mechanic's  claim  for  work  done  and 
materials  furnished  ''  in  and  about  the  erection,  construction, 
improvement  and  fitting  up  of  the  said  buildings,  for  the  use 
of  which  they  were  constructed,"  will  not  sustain  a  lien  for 
repairs  and  additions.     Wetmore's  AppecU,  91  Pa.,  276. 

XXXIV.  Neglect  in  the  structure  liened.  If  a 
structure  is  of  such  a  substantial  and  permanent  character 
that  it  may  be  termed  a  building,  it  may  be  encumbered  by  a 
mechanic's  lien.     W/ieelervs,  Pierce,  167  Pa.,  416. 

XXXV.  Neglect  in  taking  a  promissory  note  for  the 
DEBT.  The  taking  of  a  note,  payable  at  a  future  day  in  satis- 
faction of  a  claim  for  material  furnished  in  the  erection  of  a 
building,  does  not  prevent  the  entering  of  a  lien.  Herron  vs. 
Graham,  3  W.  N.,  176. 

XXXVI.  Neglect  of  agreement  not  to  file.  i.  Where 
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a  contractor  agrees  that  no  lien  shall  be  filed,  a  sub-contractor 
cannot  enter  a  lien  for  work  done  or  materials  furnished. 
Ballman  vs.  Heron,  160  Pa.,  377.  2.  A  sub-contractor  can- 
not file  a  mechanic's  lien  where  the  written  contract  of  the 
principal  contractor  with  the  owner  stipulates  that  no  lien  shall 
be  filed.  The  covenant,  however,  must  be  very  clear.  Waters 
vs.  Wolf,  162  Pa.,  153.  Schmidvs.  Improvement  Co.,  Idem, 
211.     McMnsier  vs.  School,  Idem,  260. 

XXXVII.  Neglect  of  contract  for  work.  Claims 
for  work  done  and  materials  furnished  do  not  become  liens  on 
a  building  from  the  mere  fact  that  they  were  in  ana  about  its 
erection.  Such  claims  for  lien  must  be  founded  on  a  con- 
tract, express  or  implied,  with  the  owner  of  the  estate  sought 
to  be  charged.     Tebay  vs.  Kirkpatrick,  146  Pa.,  120. 

XXXVIII.  Neglect  of  continuous  charges.  Where 
an  item  in  a  mechanic's  claim,  supplied  after  the  lapse  of  two 
years  from  the  time  of  furnishing  the  next  preceding  item, 
was  evidently  supplied  for  the  mere  purpose  of  keeping 
alive  an  otherwise  expired  lien,  the  court  will  strike  off  the 
lien.  Kohler  vs.  Mountney,  25  Pittsburg  Journal,  16.  4 
W.  N.,  288. 

XX  XIX.  Neglect  of  legality.  A  defective  or  irregular 
mechanic's  lien  may  be  stricken  from  the  record  on  motion. 
Mitchell  ws.  Martin,  20  Pittsburg  Journal,  60. 

XL.  Neglect  OF  newness  in  the  building.  Repairs  and 
additions  to  a  building  are  not  within  the  purview  of  the 
mechanics'  lien  law  of  1836.  Newness  of  structure  in  the 
exterior  is  necessary  to  give  notice  to  purchasers  and  lien 
creditors.     Steigerwalt  vs.  0' Brian,  2  Foster,  260. 

XLI.  Neglect  of  notice  of  assignment.  The  defend- 
ant in  a  mechanic's  lien  is  entitled  to  actual  notice  of  an 
assignment  of  the  claim.  Mere  entries  on  the  margin  of 
the  record  do  not  affect  him.  Forschner,  In  re,  9  Luzerne 
Raster,  239. 

XLII.  Neglect  of  notice  of  intent  to  file.  i.  In 
the  case  of  a  mechanic's  lien  for  repairs,  unless  notice  of  intent 


n 


1086  THE    LAW    OP    NEGLIGENCE 

Mechanic's  Lien — Continued. 

to  file,  as  required  by  the  act,  is  averred  in  the  lien,  it  will  be 
stricken  off  on  motion.  Dager  vs.  Markoe,  4  Montgomery 
Co.,  98.  2.  Under  the  act  of  May  18,  1887,  a  mechanic's 
lien  filed  for  materials  furnished  to  an  addition  to  a  building, 
which  does  not  contain  an  averment  that  the  lien  creditor 
gave  notice  to  the  owner  or  his  agent,  at  the  time  of  furnishing 
the  materials,  of  his  intention  to  file  a  lien,  and  where  no 
notice  was  in  fact  given,  will  be  stricken  off  on  motioa 
Dreibelbis  vs.  Seazholtz,  8  Pa.  County,  655.  3.  A  mechanic's 
lien  for  repairs  filed  under  the  act  of  May  18, 1877,  which  does 
not  on  its  face  aver  notice  to  the  owner  of  the  premises 
of  the  intent  to  file  a  lien,  or  that  the  work  was  done  for  alter- 
ations and  repairs,  can  be  amended  before  trial.  Elision  vs. 
Jury^  9  Montgomery  Co.,  12.  4.  Under  the  act  of  May  18, 
1887,  where  alterations  and  repairs  are  made  about  a  building, 
notice  should  be  given  to  the  owner  of  the  property  or  his 
agent  at  the  time  of  furnishing  the  materials,  of  an  intention  to 
file  a  lien.  Moss  vs.  Greenburg,  34  W.  N.,  83.  15  Pa. 
County,  192.  Kelly  vs.  Church,  3  Northampton  Co.,  413. 
5.  The  act  of  June  17,  1887,  provides  that  no  material  man 
shall  file  a  lien,  unless  notice  of  the  amount  and  the  character 
of  such  claim  be  given  to  the  owner  or  reputed  owner,  his 
agent  or  attorney,  when  the  material  is  delivered  on  the  prem- 
ises, or  within  ten  days  thereafter.  Roth  vs.  Hobson,  5  Pa. 
County,  17.  6.  A  lien  for  repairs  filed  under  the  act  of  1887, 
must  expressly  set  forth  that  notice  of  an  intention  to  file  the 
lien  was  given  to  the  owner  of  the  premises.  Uberws,  MacAfee^ 
6  York  Record,  123.  Elston  vs.  Jury,  Idem,  135.  Foster  vs. 
Montange,  Idem,  154.  Uber  vs.  MacAfee,  5  Delaware  Co., 
186.     10  Lancaster  Review,  186. 

XLIII.  Neglect  of  original  contractor.  A  sub- 
contractor is  not  bound  by  the  provisions  of  a  contract  between 
the  owner  and  the  principal  contractor  which  do  not  relate 
to  his  part  of  the  work ;  nor  is  he  defected  by  the  default  of 
such  contractor  or  other  sub-contractors.  Cook  vs.  Murphy^ 
150  Pa.|  41. 
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XLIV.  Neglect  of  owner  of  premises.  The  filing 
of  a  mechanic's  lien  does  not  release  the  owner  of  the  build- 
ing from  personal  liability  for  such  labor  or  materials  as  are 
specified  in  the  lien.     Artfnan  vs.  Truby^  130  Pa.,  619. 

XLV.  Neglect  of  right  to  file.  i.  A  sub-con- 
tractor cannot  be  deprived  of  his  right  to  file  a  lien,  except  by 
an  express  covenant  against  liens  by  either  contractor  or  sub- 
contractor. Creswell  Iron  Works  vs.  O'Brien,  156  Pa.,  172. 
2.  Laborers  employed  by  a  sub-contractor  cannot  file  a  lien. 
Where  the  contract  was  with  a  person,  not  the  owner,  the 
claim  must  show  that  he  bore  to  the  owner  the  relation  of 
contractor,  architect  or  builder.  Ferren  vs.  Perry,  14  Luzerne 
Raster,  525.  3.  Bringing  a  personal  action  and  obtaining 
a  judgment  thereon,  do  not  bar  a  mechanic  from  filing  his  lien 
for  the  same  subject  matter,  and  issuing  r  scire  facias  thereon. 
PoweUvs.  Manfg.  Co,,  9  Lnzeme  Register,  115. 

XLVL  Neglect  of  security.  Where  there  is  a  special 
contract  between  a  mechanic  and  the  owner  of  a  building,  the 
former  must  look  to  his  contract  alone  for  his  security,  and 
cannot  resort  to  the  remedy  of  a  mechanic's  lien.  Haley  vs. 
Prosser,  8  W.  &  S.,  133. 

XLVII.  Neglect  of  specifications  or  items.  A 
mechanic's  claim  for  a  certain  account,  setting  forth  that  it  was 
for  work  done  or  materials  furnished  under  a  contract,  is  regular 
on  its  face.    Miller  vs.  Bedford,  6  W.  N.,  144. 

XLVIIL  Neglect  of  sub-contractor's  rights.  A 
sub-contractor  has  no  right  of  lien  at  common  law  or  in  equity. 
It  is  a  creature  of  statute  alone.  If  the  owner  of  land  stipulates 
with  the  builder  for  the  erection  of  a  house  upon  it,  with  the 
provision  that  no  mechanic's  lien  shall  be  filed  against  it,  all 
sub-contractors  are  bound  thereby.  Schroeder  vs.  Galland,  i 
Lackawanna  Jurist,  357.   Harlan  vs.  Rand,  27  Pa.,  511. 

XLIX.  Neglect  to  adjudicate.  Before  participating 
in  the  proceeds  of  a  sherifTs  sale,  the  amount  due  upon  a 
mechanic's  or  municipal  lien  must  be  determined  by  a  writ  of 
scire  facias,  by  proceedings  before  a  commissioner  appointed  to 
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distribute  the  fund,  or  by  admission.     NorUro  vs.  Dietrich^  \ 

Northampton  Co.,  129. 

L.  Neglect  to  allow  amendments.  The  act  allowing 
amendments  to  mechanic's  liens  is  peremptory  and  binding  on 
the  court,  and  will  justify  the  addition  of  the  name  of  a  wife 
as  an  owner  and  defendant  at  any  stage  of  the  proceedings. 
fenfiings  vs  Brooks ^  10  Luzerne  Register,  215. 

LI.  Neglect  to  amend,  i.  A  mechanic's  lien  regularly 
filed,  may  be  amended  in  any  stage  of  the  proceedings,  when 
such  amendment  is  conducive  to  justice  and  a  fair  trial.  So 
says  the  act  of  June  11,  1879.  Flory  vs.  Havetford  College, 
3  Montgomery  Co.,  no.  Arnold  vs,  Abraham,  g  Lancaster 
Review,  74.  2.  After  the  expiration  of  the  six  months  allowed 
for  the  filing  of  a  mechanic's  lien,  no  material  amendment  of 
the  claim  filed  will  be  admitted,  yet  where  the  amendments 
were  immaterial,  they  will  not  invalidate  the  claim.  Fourth 
Avenue  Church  \s,  Schreiner^  88  Pa.,  124.  3.  New  parties 
cannot  be  introduced  by  amendment  to  a  mechanic's  lien  after 
the  expiration  of  the  six  months  allowed  for  filing  the  lien. 
Norton  vs.  Watson^  i  Lackawanna  Jurist,  304.  O'Neill  vs. 
Hurd,  II  Phila.,  171.  4.  A  mechanic's  claim  cannot  be 
amended  in  any  particular  after  the  lapse  of  the  six  months 
within  which  the  claim  must  be  filed.  Nason  Co,  ws,  Jefferson 
College,/^  W.  N.,  369.  5.  The  name  of  the  owner  in  a 
mechanic's  claim  cannot  be  amended  after  the  lapse  of  the  six 
months  within  which  the  claim  must  be  filed.  Nason  Co,  vs. 
Hospital,  12  Phila.,  483. 

LII.  Neglect  to  apportion,  i  .  The  &ilure  to  appor- 
tion a  joint  claim  against  several  houses  will  not  avoid  the 
lien  as  to  purchasers  for  value  without  notice.  Beitzel  vs. 
Stair,  2  Pa.  Dist,  337.  2.  The  failure  to  apportion  claims 
in  joint  mechanics'  liens  does  not  vitiate  the  lien,  but  merely 
postpones  it  to  all  other  liens  by  judgment,  mortgage  or  other- 
wise. Bender  vs.  Stair,  5  York  Record,  97.  Bectelvs,  Stair, 
6  Idem,  119.  Gross  vs,  Stoltz,  2  Pa.  County,  190.  3.  Per- 
mission to  amend  a  mechanic's  lien  by  apportioning  the  claim 
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will  be  granted  under  the  act  of  1 879.  Hoffmaster  vs.  Knupp, 
15  Pa.  County,  141.  4.  Where  a  mechanic's  lien  against 
several  contiguous  properties  is  not  apportioned  according  to 
the  requirements  of  the  act  of  June  16,  1836,  it  is  postponed 
to  the  lien  of  other  creditors.  Reilly  vs.  Elliott,  6  W.  N.,  12. 
Kline's  Appeal,  43  Pa.,  422.  Smith  vs.  Wireman,  i  W.  N., 
90.  5.  Two  adjoining  buildings  separated  by  a  solid  brick 
partition  from  the  cellar  to  the  attic,  with  no  internal  commu- 
nication from  a  block  of  two  buildings,  and  a  mechanic's  lien 
not  apportioned  between  them,  cannot  be  sustained.  Roat 
vs.  Frear^  167  Pa,,  614. 

LJII.  Neglect  to  authorize  filing.  An  owner  cannot, 
by  consent,  authorize  the  filing  of  a  mechanic's  lien  to  the 
prejudice  of  the  contractor  or  material  men.  Kimes  vs.  WaU^ 
10  Montgomery  Co.,  1 2. 

LIV.  Neguect  to  bind  property  op  married  woman. 
A  mechanic's  lien  filed  against  the  property  of  a  married 
woman,  but  not  averring  the  coverture,  and  that  the  labor  was 
done  and  materials  furnished  upon  her  authority  or  with  her 
consent,  for  the  improvement  of  her  separate  estate,  is  fatally 
defective  and  void.     Shryock  vs.  Buckman,  121  Pa.,  248. 

LV.  Neglect  to  charge  the  owner  op  a  building. 
The  charges  may  be  made  against  the  contractor  exclusively 
without  any  reference  to  the  owner  or  the  building,  though  in 
such  case  there  must  be  other  proof  that  the  materials  were 
furnished  for  the  building.   Wolf  vs.  Batchelder,  56  Pa.,  89. 

LVI.  Neglect  to  charge  proper  parties,  i  .  Where 
a  tenant  contracts  with  a  landlord  to  build  or  to  repair  buildings 
for  compensation  to  be  made  by  the  landlord  in  money  or  in 
occupation  and  use  of  the  premises,  the  tenant  is  the  landlord's 
agent,  building  or  repairing  for  him,  and  the  building  is  liable 
to  lien.  Hall  vs.  Parker, g^V^.^  109.  2.  Where  a  landlord 
in  writing  extended  the  lease  of  his  tenants  in  consideration 
that  they  would  make  certain  improvements  at  their  own  cost, 
hekl,  that  the  premises  were  not  liable  to  the  lien  of  mechanics 
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for  making  such  improvements.     McClintock  vs.  Criswell,  67 

Pa.,  183. 

LVII.  Neglect  to  defend.  Where  the  defendant  in 
a  mechanic's  lien  enters  security  under  the  act  of  March  6, 
1873,  and  has  the  lien  discharged,  he  is  bound,  nevertheless,  to 
file  an  affidavit  of  defence  against  the  claim.  Williams  vs. 
Brown,  18  W.  N.,  48. 

LVIII.  Neglect  to  file.  i.  A  mechanic's  lien,  to  be 
valid,  must  be  filed  within  six  months  from  the  delivery  of  the 
materials  or  the  work  done.  If  in  pursuance  of  a  contract, 
the  lien  must  be  filed  within  six  months  after  the  contract  was 
performed.  Boltotis  Appeal,  3  Grant,  204.  Baptist  Church 
vs.  Trout,  28  Pa.,  153.  Bartlett  vs.  Kingan,  19  Pa.,  341. 
Hem  vs.  Hopkins,  13  S.  &  R.,  209.  Geiss  vs.  Rapp,  i 
Walker,  1 11.  2.  A  claim  to  perpetuate  the  lien  of  a  mechanic 
or  a  material  man,  if  within  the  time  prescribed  by  statute,  may 
be  filed  after  a  judicial  sale  of  the  premises.  When  the  pur- 
chase money  is  substituted  for  the  land,  the  lien  attaches  to  it. 
Burt  vs.  Kurtz,  5  R.,  246.  3.  A  lien  will  be  struck  off  on 
motion  when  it  appears  not  to  have  been  filed  within  six  months. 
City  vs.  Sloanaker,  6  Phila.,  48.  Brown  vs.  Lodge,  i  W.  N.,  443. 
Dalzellvs,  Patterson, 6H.  N.,  493.  Hallws,  Dougherty,  8  W.  N., 
255.  4.  The  registry  of  a  mechanic's  Hen  is  not  a  record,  and  the 
plea  of  ntd  tiel  record  is  a  nullity.  Davis  vs.  Church,  i 
W.  &  S.,  240.  5.  Where  material  for  additions  and  repairs 
were  furnished  prior  to  a  sheriff's  sale,  but  the  claim  was  not 
filed  until  after  the  sale,  there  is  no  lien  against  the  premises 
in  the  hands  of  the  sheriff's  vendee.  Edridge  vs.  Madden, 
7  W.  N.,  226.  6.  A  lien  filed  December  2,  for  a  claim  dated 
June  2,  is  within  the  six  months  required  by  the  mechanics' 
lien  law,  the  first  day  being  excluded,  and  the  last  day  included 
in  the  six  months.  Esler  vs.  Peterson,  Leg.  Gaz.  Report,  303. 
7.  The  act  of  June  17,  1887,  provides  for  the  filing  of  a 
mechanic's  lien  by  any  sub-contractor,  mechanic  or  laborer, 
and  requires  him  to  file  his  claim  within  sixty  days,  setting 
forth  the  nature  of  the  work  and  the  time.     No  material  man 
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can  file  a  lien,  unless  notice  of  the  amount  and  character  of 
his  claim  be  given  to  the  owner,  or  reputed  owner,  his  author- 
ized agent  or  attorney,  when  the  material  is  delivered  on  the 
premises  or  within  ten  days  thereafter.  Gibson's  HotmBopathic 
As^n,  Idem,  63.  Roth  vs.  Hannum,  21  W.  N.,  64.  8.  A 
mechanic's  lien  for  repairs,  alterations  and  additions  under  the 
act  of  August  I,  1868,  filed  after  the  death  of  the  debtor  but 
within  six  months  after  the  completion  of  the  work,  is  not 
entitled  to  priority,  over  the  general  debts  of  the  decedent  in 
distribution  of  the  proceeds  of  a  sheriff's  sale  of  the  property. 
Hoff's  Appeal,  102  Pa,,  218.    Watts  vs.  Vezin,  12  W.  N.,  250. 

9.  Mechanics'  liens  are  secret  liens  until  they  are  filed,  and 
this  may  be  done  within  six  months  after  the  work  is  done  or 
the  materials  furnished,  and  then  the  lien  runs  back  to  the  com- 
mencement of  the  building.     Miller  vs,  Hershey,  59  Pa.,  69. 

10.  Where  work  done  under  a  contract  is  substantially  fur- 
nished, and  extra  work  is  done  thereafter  to  supply  a  deficiency, 
this  will  not  extend  the  time  for  filing  the  lien.  McKelvey  vs. 
Jarvis,  87  Pa.,  414.  11.  Where  work  under  a  contract  was 
completed  at  a  certain  date,  and  a  lien  not  filed  until  after 
six  months  had  expired,  it  would  be  too  late  unless  within 
the  six  months  some  alterations  had  been  made  by  the 
mechanic  and  charged  in  his  claim  filed,  as  part  of  it,  by  con- 
sent of  the  owner  of  the  premises.  ParrisKs  Appeal,  83  Pa.,  1 1 1 . 
12.  Where  a  mechanic's  lien  was  filed  for  materials  furnished 
at  different  dates,  in  the  absence  of  a  special  contract,  it  was 
held  that  no  recovery  could  be  had  except  for  materials  furn- 
ished within  six  months  prior  to  the  filing  of  the  lien.  Phillips 
"^^^  Duncan,  5  Clark,  358.  13.  A  mechanic's  claim,  which 
has  not  been  filed  within  six  months  from  the  time  of  the  com- 
pletion of  the  buildings,  is  not  a  lien.  Ramsey s  Appeal,  2 
W.,  228.  14.  At  the  time  a  mortgage  was  recorded,  there 
was  no  prior  lien  against  the  premises.  Subsequently  a 
mechanic's  claim  was  filed,  and  it  was  alleged  that  the  building 
was  commenced  prior  to  the  mortgage,  and  that  the  lien  of  the 
claim  antedated  the  mortgage.     The  court  rejected  this  evi- 
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dence,  holding  that  the  bidder  at  sherifT's  sale  is  not  bound  to 
look  beyond  the  record.  An  entirely  different  state  of  things 
exists  in  the  case  of  the  mortgagee.  If  when  he  takes  a  mort- 
gage on  a  building,  work  has  been  commenced,  he  should  know 
that  the  liens  of  mechanics  and  material  men  for  work  done  sub- 
sequently will  relate  back  to  the  commencement  of  the  building. 
Reading  vs.  Hopson,  90  Pa«,  497.  15.  Mechanics'  liens  must 
be  filed  within  six  months  after  the  work  has  been  done  or 
the  materials  furnished.  The  claim  filed  must  set  forth  the 
nature  or  kind  of  work  done,  the  kind  and  amount  of  materials 
furnished,  and  the  time.  This  rule  must  be  the  more  strictly 
complied  with  by  the  sub-contractors.  It  is  doubted  whether 
a  mechanic's  claim  can  be  amended  after  the  six  months  in 
which  it  may  be  filed  has  elapsed.  Russell  vs.  Bell,  44  Pa.,  47. 
16.  The  destruction  of  a  building  by  fire  or  storm  before  or 
after  the  filing  of  a  mechanic *s  lien  and  before  trial,  will  pre- 
vent a  recovery  on  such  a  lien.  Church  vs.  Sutler^  26  Pa.,  246. 
Wigton  vs.  Brooks^  28  Pa.,  161.  Campbell  ws.  Coolbaugh^  3 
Luzerne  Leg.  Reg.,  93.  Magargalvs,  McDowell,  i  Montgom- 
ery Co.,  III.  Third  Presbyterian  Church  vs.  Stetler,  4 
Pittsburg  Journal,' 46.  17.  Taking  a  bond,  with  warrant  of 
attorney,  and  entering  judgment  upon  it,  is  not  filing  a  claim 
within  the  mechanic's  lien  law.     Williams  vs.    Teamey^  8 

LIX.  Neglect  to  finish  the  building.  Where  a  build- 
ing erected  under  contract  is  substantially  completed,  full  per- 
formance in  minor  particulars  may  be  dispensed  with  by  the 
party  to  whom  it  is  due ;  and  a  mechanic's  lien  filed  by  the 
builders  thereafter  is  valid.  Stewart  vs.  McQuaide^  48 
Pa.,  191. 

LX.  Neglect  to  index,  i  .  A  mechanic's  lien  is  not  a 
record.  The  lien  docket  is  the  record,  and  it  alone  affects 
encumbrancers  and  purchasers.  If  the  claim  is  not  properly 
indexed,  nor  indexed  at  all,  encumbrancers  are  not  bound  to 
search  through  the  docket  for  a  claim  which  has  nothing  in 
the  index  to  show  its  existence.     Cessna* s  Appeal,  35  Pitts- 


IN    PENNSYLVANIA  IO93 

Mechanic's  Lien — Continued. 

bug  Joumali  2^,  4  Lancaster  Reyiew,  319.  19  W.  N., 
530.  2.  A  mechanic's  lien  regularly  filed,  in  proper  form  and 
time,  and  properly  entered  in  the  mechanic's  lien  docket,  is 
valid  as  between  the  parties  to  it,  though  the  prothonotary 
omitted  to  alphabetically  index  their  names  in  that  docket 
Irish  vs.  Harvey^  44  Pa.,  76. 

LXI.  Neglect  to  itemize,  i.  Where  a  mechanic's  lien 
is  filed  upon  a  contract,  and  the  claim  asserts  the  work  to  have 
been  done  as  contracted  for,  it  is  not  necessary  to  set  out  the 
items  and  dates.  Haines  vs.  Burr^  i  Phila.,  52.  McNeill  vs. 
ffNeill^  2  W.  N.,  510.  Young  vs.  Lyman,  9  Pa.,  449.  2.  A 
claim  for  materials,  without  specification  of  kind  or  quantity,  is 
bad.  The  act  of  1 836  requires  that  the  statement  filed  shall  set 
out  the  amount  claimed  to  be  due,  the  nature  and  kind  of  the 
work  done,  or  the  kind  and  amount  of  the  materials  furnished, 
and  the  time.  Laumaris  Appeal,  8  Pa.,  473.  NoUvs.  Swine- 
ford^  6  Pa.,  187.  But  see  Richabaugh  vs.  Dugan,  7  Pa., 
394.  3.  Where  a  sub-contractor,  files  his  lien,  and  fails  to  set 
out  in  his  claim  the  amount  of  work  done  and  materials  fur- 
nished by  items,  the  lien  will  be  stricken  off  on  rule  to  show 
cause.  Otherwise  where  the  defendant  pleads  and  goes  to 
trial.  Lord  vs.  Church,  6  Luzerne  Register,  119.  4.  A 
mechanic's  lien  filed  by  a  sub-contractor  must  set  out  explicitly 
the  nature  of  work  done  or  the  kind  and  amount  of  materials 
fiimished.  When  the  lien  is  filed  by  the  original  contractor, 
this  Itemized  statement  is  not  required.  Peirce  vs.  Baker,  2 
DdawareCo.,  231.  Caldwell  vs.  Carter,  153  Pa.,  310.  Pusey 
vs.  Skarpless,  3  Delaware  Co.,  368. 

LXII.  Neglect  to  keep  original  entries.  Under  the 
mechanic's  lien  law,  it  is  not  necessary  that  the  sale  and  deliv- 
ery of  materials  should  be  charged  in  a  book  of  original  entries. 
Any  evidence  which  satisfies  a  jury  that  they  were  furnished 
for  and  about  the  erection  or  construction  of  the  building  suf- 
fices.    Wolf\%.  Batchelder,  56  Pa.,  89. 

LXIIL  Neglect  to  name  contractor,  i.  If  a  claim 
filed  for  work  done,  under  a  bargain  with  the  contractor,  not 
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being  the  owner,  omit  the  contractor's  name,  it  is  a  &tal  defect 
The  omission  is  not  cured,  as  against  lien  creditors,  by  a  sub- 
sequent confession  of  judgment  by  the  owner.  McCafs 
Appeal,  37  Pa.,  125.  2.  The  omission  to  name  the  contractor 
is  fatal  to  the  lien.  An  amendment,  adding  his  name,  will  not 
be  allowed  after  the  expiration  of  the  six  months  limited  for 
filing  the  lien,  against  the  owner's  objection.  Murta  vs.  Ste- 
phenson, 2  Pa.  Dist.,  480.  Dennis  vs.  Williamson,  Idem,  481. 
Goodfellow  vs.  Manning,  148  Pa.,  96.  3.  Where  there  is 
a  contractor,  his  name  must  be  included  in  the  claim  filed,  but 
where  there  is  no  contractor,  the  lien  is  good  when  the  owner 
or  reputed  owner  is  named.  Williams  vs.  McCracken^  3 
Luzerne  Law  Times,  N.  S.,  19. 

LXIV.  Neglect  to  name  owner  of  property,  i.  The 
mechanic's  lien  law  of  June  16,  1836,  requires  that  the  lien 
shall  specify  the  owner  or  reputed  owner  of  the  premises. 
Where  the  o\vner  is  not  a  party  to  the  contract,  and  is  not 
mentioned  in  the  lien  as  owner,  the  lien  will,  on  motion,  be 
stricken  off.  Burger  vs.  O'Hara,  7  Montgomery  Q).,  108. 
6  Kulp,  188.  Houston's  Appeal,  6  W.  N.,  162.  Northern 
Liberties  vs.  Myers,  2  Parsons,  242.  2.  Where  the  cap- 
tions of  a  mechanic's  lien  and  the  bill  of  particulars  attached 
show  the  name  of  the  owner  of  the  premises,  but  the 
same  has  been  inadvertently  omitted  from  the  body  of  the 
claim,  the  court  may  amend,  even  after  the  expiration  of  the 
six  months.  Nichols  vs.  Maloney,  5  Kulp,  149.  3.  It  is  a 
fatal  defect  in  a  mechanic's  lien,  filed  against  nine  lots,  and  the 
houses  erected  on  them,  that  the  name  of  the  owner  of  two  of 
them  does  not  appear  in  the  lien.  Steinman  vs.  Miller,  2 
Pennypacker,  190.  3.  A  mechanic's  lien  filed  against  one  as 
contractor  and  reputed  owner,  but  not  naming  the  real  owner, 
is  feitally  defective.     Steinman  vs.  Miller,  3  York  Record,  147. 

LXV.  Neglect  to  name  parties,  i.  The  survivor  of 
two  former  contractors  is  rightly  named  as  the  sole  contractor 
in  the  claim  filed.  Dick  vs.  Stevenson,  9  W.  N.,  41 1.  2.  A 
mechanic's  lien  filed  against  the  husband  alone  as  owner  and 
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a  contractor,  but  not  referring  to  the  wife  or  making  her  a 
party  to  the  record,  is  not  a  lien  against  her  estate.  There  is 
no  relation  of  trustee  and  cestui  que  trusr,  or  any  other  privity 
of  estate,  which  can  possibly  make  a  sale  in  the  name  of  one 
carry  the  estate  of  the  other.  What  notice  would  the  claim 
against  her  husband  be  to  subsequent  lien  creditors  or  pur- 
chasers from  her  ?  The  claim  should  be  filed  against  the  wife 
and  appear  in  the  record  in  order  to  charge  her  estate.  Finley's 
Appeal^  67  Pa.,  456. 

LXVI.  Neglect  to  pay  claim.  When  the  owner  and 
contractor  is  the  same  person,  there  may  not  only  be  a 
mechanic's  lien  filed  against  his  property  and  prosecuted  to 
judgment,  but  a  personal  action  may  be  brought  against  him 
on  his  contract  A  party  may  have  many  securities  for  the 
same  debt,  and  may  proceed  on  them  all  until  he  obtains  satis- 
Action.     Artman  vs.  Truby^  25  W.  N.,  165. 

LXVII.  Neglect  to  press.  The  act  of  June  16,  1836, 
holds  that,  whenever  a  mechanic's  lien  is  filed  against  a  build- 
ing, the  owner  or  any  person  interested  may  call  the  claimant 
into  court,  which  tribunal  may  proceed  in  like  manner  as  if  a 
scire  facias  had  been  issued  and  duly  served  and  returned. 
Haines'  Appeal^  73  Pa.,  172. 

LXVIII.  Neglect  to  press  scire  facias.  Where  no 
judgment  has  been  obtained  on  a  mechanic's  lien  within  five 
years  from  the  issuance  of  a  writ  of  scire  facias,  held  that  the 
lien  of  the  claim  had  expired.  Garbian  vs.  McGee,  2  North- 
ampton Co.,  128.  South  Boston  vs.  Norton,  Lehigh  Valley 
Rep.,  378.     Hunter  vs.  Lanning,  76  Pa.,  25. 

LXIX.  Neglect  TO  PROSECUTE,  i.  K  scire  fcudas  cznnot 
be  issued  to  revive  the  lien  of  a  mechanic's  claim.  It  should 
be  levied  and  duly  prosecuted  within  five  years,  otherwise  the 
lien  of  the  claim  will  be  lost.  Collins  vs.  Schock,  14  W.  N., 
485.  McGonigle  vs.  McDonough,  i  W.  N.,  360.  2.  A 
mechanic's  lien  is  not  a  judgment,  and  the  decedents  act  of 
February,  1834,  does  not  extend  its  lien  beyond  five  years  by 
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reason  of  the  death  of  the  owner  of  the  building  within  tliat 

period.     Hershey  vs.  Shank ^  58  Pa.,  382. 

LXX.  Neglect  to  sanction.  Public  institutions  and 
the  buildings  thereof  are  not  the  subject  of  -a  mechanic's  lien. 
Patterson  vs.  Reform  School,  92  Pa.,  229. 

LXXI.  Neglect  to  satisfy.  A  note  taken  in  satisCsu:- 
tion  for  a  mechanic's  lien  is  security  when  paid,  but  not  other- 
wise.   Herron  vs.  Graham,  24  Pittsburg  Journal,  50. 

LXXII.  Neglect  to  secure,  i  .  Where  the  plan  of  a 
building  is  changed  and  greatly  enlarged,  while  in  the  course 
of  erection,  the  liens  of  mechanics  and  material  men,  subse^ 
quent  to  such  change,  relate  only  to  the  commencement  of  the 
alterations,  and  are  subject  to  all  prior  liens  on  the  structure. 
Norris'  Appeal,  30  Pa.,  122.  2.  Where  there  is  an  entire 
contract  for  plastering  several  houses  for  a  gross  sum,  work 
done  on  one  of  them  will  not  keep  alive  the  mechanic's  lien 
against  the  others,  upon  which  no  work  was  done  within  six 
months  from  the  time  of  filing  the  joint  claim.  Wilson  vs. 
Border,  30  Pa.,  129. 

LXXIII.  Neglect  to  sign.  A  mechanic's  lien  need 
not  be  signed  at  the  bottom  by  the  claimant.  It  is  sufficient 
if  his  name  appears  in  the  body  of  the  lien.  Sprecher  vs.  Sof- 
gle,  3  Delaware  Co.,  148.     4  Lancaster  Review,  65. 

LXXIV.  Neglect  TO  strike  OFF.  i.  An  appeal  does 
not  lie  from  the  refusal  of  the  court  to  strike  off  a  mechanic's 
claim.  In  such  a  case  there  is  no  final  judgment.  AUter,  if 
the  court  strike  otf  the  claim,  for  then  its  action  is  final.  Carter 
vs.  Caldwell,  147  Pa.,  370.  2.  The  court  will  not  strike  off  a 
mechanic's  lien  upon  allegations  of  facts  which  do  not  appear 
of  record  therein.  A  claimant  may  file  one  or  more  liens  for 
the  same  claim,  where  there  is  uncertainty  either  in  the  title 
of  the  owners  or  the  names  of  the  contractors.  Clark  vs. 
Miller,  14  Pa.  County,  227.  Frick  vs.  Claddings,  i  Foster, 
288.  10  Phila.,  79.  Smith  vs.  Robbins,  5  Kulp,  230.  2  Luz- 
erne Law  Times,  36.  i  C.  P.  Reporter,  106.  3.  A  mechanic's 
lien  cannot  be  stricken  off  by  the  court  for  insufficient  descrip- 
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tion  of  the  ground  and  building ;  it  is  a  question  for  a  jury. 
Hoffmaster  ws.  Knupp,  15  Pa.  County ,  140.  4«  A  defective  or 
irregular  mechanic's  claim  may  be  stricken  from  the  record  on 
motion.     Mitchell  vs.  Martin^  3  Pittsburg,  474. 

LXX  V.  Neglect  to  sustain,  in  case  of  fire,  i  .  Where 
a  building,  subject  to  a  mechanic's  lien,  is  destroyed  by  fire, 
the  lien  falls,  inasmuch  as  it  attaches  to  the  land  only  incident- 
ally, as  necessary  to  the  proper  use  of  the  building.  Baird  vs. 
Otto^  2  Pa.  Dist,  485.  2.  When  the  building  ceases  to  exist, 
as  where  destroyed  by  fire  or  other  accident,  the  lien  is  gone. 
It  will  not  attach  to  the  materials  remaining  after  the  destruc- 
tion of  the  building,  nor  to  buildings  erected  as  appurtenances. 
Wigtan's  Appeal,  28  Pa.,  161.      • 

LXX VI.  Neglect  to  use  materials,  i.  If  materials 
are  furnished  towards  the  erection  of  a  building,  although  not 
used  in  it,  the  price  of  them  may  be  recovered  in  an  action  on 
a  mechanic's  claim  against  the  building.  Miller  vs.  Blessing, 
17  Phila.,  308.  Busch  vs.  Sener^  i  Pennypacketi  22.  Hershey 
vs.  Gunn,  Idem,  40.  Wallace  vs.  MelcMor^  2  Browne,  104. 
2.  Under  the  act  of  June  16,  1836,  a  material  man  is  not 
entitled  to  a  lien  for  materials  furnished  to  the  contractor  for 
his  temporary  use  in  the  erection  of  a  building,  and  not  form- 
ing a  part  of  the  structure,  even  though  furnished  on  the  credit 
of  the  building.     Oppenheimer  vs.  Morrell,  118  Pa.,  189. 

Mercantile  Agencies. 

I.  Neglect  in  confidential  communications.  We  can- 
not say  that  a  mercantile  agency  may  communicate  to  every 
subscriber  statements  prejudicial  to  the  business  or  moral 
standing  of  the  merchants  of  the  land,  whether  the  persons  to 
whom  the  information  is  sent  have  an  interest  in  receiving  it  or 
not.  A  mercantile  agency,  if  properly  managed,  may  be  of 
the  greatest  service  to  business  men,  but  if  carried  on  with  a 
reckless  disregard  to  the  rights  of  others  may  be  converted 
into  an  evil,  against  which  no  man  can  protect  himself.  Camm. 
vs.  Stacy,  Leg.  Gaz.  Report,  1 20. 
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II.  Neglect  in  reports,  i.  A  company  doing  business 
as  a  commercial  agency,  and  for  a  consideration  giving  to  sub- 
scribers a  printed  book  information  of  the  standing  of  firms, 
corporations  and  individuals,  will  be  liable  to  a  subscriber  for 
negligently  publishing  in  such  book  a  misstatement  upon  the 
subject  which  misleads  him  to  his  injury.  Where  the  contract 
between  the  company  and  its  subscribers  stipulated,  that  the 
company  should  not  be  liable  for  any  loss  occasioned  by  the 
neglect  or  other  act  of  any  officer  or  agent  of  the  company 
in  procuring,  collecting  and  imparting  information,  and  that 
the  company  did  not  guarantee  its  correctness,  held,  that  the 
exemption  from  liability  applied  to  the  negligence  of  particular 
officers  or  agents,  but  not  to  the  negligence  of  the  company 
as  such,  wherefore  the  company  was  liable  for  a  gross  error  in 
the  books,  occurring  in  its  printing.  Crew  vs.  Bradstreet  Co,^ 
134  Pa.,  161.  2.  In  the  present  case,  the  report  of  a 
mercantile  agency  stated  that  a  judgment  had  been  entered 
against  a  grocer,  when  in  reality  it  was  a  verdict  only,  a  judg- 
ment upon  which  afterwards  reversed.  The  trial  judge  charged, 
that  if  the  defendant  was  not  actuated  by  malice,  but  supposed 
a  verdict  was  equivalent  to  a  judgment,  and  made  the  publica- 
tion in  the  line  of  duty  to  keep  his  subscribers  advised  of  the 
commercial  standing  of  the  plaintiff,  the  latter  could  not 
recover  damages.  Hessel  vs.  Bradstreet  Co,,  141  Pa.,  503. 
3.  A  defendant  who  had  agreed  to  furnish  information  as  to 
the  credit  of  others,  and  whose  negligence  had  caused  loss  to 
the  plaintiffs,  cannot  set  up  as  a  defence  that  the  communica- 
tions were  merely  verbal,  and  that  they  are  required  by  statute 
to  be  in  writing,  in  order  to  sustain  his  liability.  Such  a 
statute  is  intended  to  protect  careful  men,  and  cannot  be  used 
to  shield  one  who  has  been  guilty  of  negligence  or  misfeasance. 
Sprague  vs.  Dun,  12  Phila.,  310. 

III.  Neglect  of  agents.  A  mercantile  j^ncy  is  not 
liable  for  a  loss  to  a  subscriber  acting  upon  information  col- 
lected by  its  agents  and  communicated  to  him  under  a  con- 
tract in  writing,  providing  that  the  agency  shall  not  be  respon- 
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sible  for  any  loss  caused  by  the  neglect  of  any  of  the  servants, 
clerks  or  attorneys  of  said  agency.  Under  such  a  contract, 
there  is  no  liability  on  the  part  of  the  agency  even  for  gross 
negligence  in  collecting  and  communicating  information  by 
its  agents.     Duncan  vs.  Dun,  7  W.  N.,  246. 

IV.  Neglect  of  correspondent.  A  mercantile  agency 
having  receipted  for  a  claim  for  collection  in  another  city, 
transmitted  the  claim  to  its  correspondent  in  such  city,  who 
collected  the  money  and  failed  to  pay  it  over.  Held,  that  the 
agency  was  liable  for  his  neglect.  Bradstreet  vs.  Everson^  i 
Luzerne  Register,  738. 

V.  Neglect  to  give  correct  information.  Public 
policy  does  not  forbid  a  mercantile  agency  from  contracting 
for  exemption  from  liability  for  loss  resulting  from  incorrect 
information  negligently  given  by  its  officers  or  agents  to  per- 
sons dealing  with  it.     Crew  vs.  Bradstreet,  6  Pa.  County,  360. 

Merchants. 

Neglect  in  removing  goods.  It  is  not  unlawful  in 
itself  to  take  merchandise  from  the  upper  stories  of  a  ware- 
house, by  lowering  it  on  a  rope,  or  even  by  dropping  it  in  a 
careful  manner,  down  the  outside  of  the  building ;  it  is  only 
a  negligent  way  of  doing  it,  which  makes  the  person  or  his 
employer  liable  in  case  an  injury  results  from  his  carelessness. 
McCuUough  vs.  Hemingway,  14  W.  N.,  16. 

Merger* 

Neglect  of  intent.  Merger  is  always  a  question  of 
intent,  and  is  never  allowed  to  take  place  against  the  interest 
of  the  parties.     Mawhinney  vs.  ShaUcross,  10  Pa.  County,  102. 

Mills. 

I.  Neglect  by  pollution  op  stream.  In  an  action  by 
the  owner  of  a  water  power  against  the  owner  of  a  mill  higher 
up  the  stream,  for  permitting  refuse  to  be  conveyed  into  the 
plaintiff's  pool,  evidence  both  of  the  value  of  the  land  with 
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and  without  the  deposit,  and  of  the  cost   of  removing  the 

refuse  is  admissible.     Seely  vs.  Alden^  6i  Pa.,  302. 

II.  Neglect  in  backing  water.  It  is  actionable  to 
flow  water  back  in  the  tail  race  of  another's  mill,  whether 
any  actual  damages  are  or  are  not  caused  thereby,  (^otvr  vs. 
ShoU,  42  Pa.  I  58. 

Mines. 

I.  Neglect  by  flooding,  i.  In  trespass  for  breaking  a 
dam  by  which  the  workmen  were  driven  from  the  mines  by 
the  water,  evidence  of  the  amount  each  miner  would  produce 
and  of  the  expense  of  keeping  mules  whilst  the  mines  could 
not  be  worked,  is  admissible  on  the  question  of  damages. 
D<mty  vs.  Birdy  60  Pa.,  48.  2.  Where  neighboring  mine  own- 
ers are  permitted  to  operate  through  the  plaintiff's  gang^way, 
they  are  not  justified  in  wilfully  filling  up  the  plaintiff's  shaft 
with  water,  even  if  the  plaintiff  had  been  guilty  of  counter 
negligence.    McKnight  vs.  Ratcliff^  44  Pa.,  156. 

II.  Neglect  in  constructing  gangway.  If  the  operator 
of  a  coal  mine  has  employed  a  competent  person  to  drive  a 
gangway  in  a  mine,  he  is  not  liable  for  damages  by  the  death 
of  an  employee,  even  though  it  resulted  from  the  defective  con- 
struction of  said  gangway,  if  he  had  no  knowledge  or  notice  of 
such  defect  The  operator  of  a  coal  mine  fulfils  the  measure  of 
duty  to  his  employees,  if  he  commits  the  work  to  careful  and 
skillful  bosses,  who  conduct  the  same  to  the  best  of  their 
ability.   Waddellvs,  Simoson,  112  Pa.,  567. 

III.  Neglect  in  depositing  coal  dirt.  The  owners  of 
coal  lands  are  not  liable  for  the  acts  of  their  tenants,  not  done 
by  their  authority,  in  dumping  coal  dirt  into  a  neighboring 
stream.  Throwing  the  dirt  into  the  stream  is  a  tort,  but  such 
tort  may  be  several  when  committed  by  the  owners  of  several 
colleries  along  the  stream,  and  does  not  become  joint  because 
its  consequences  united  with  other  consequences.  Little  Schuyl- 
kill Nov.  Co,  vs.  Richards^  57  Pa.,  142. 

IV.  Neglect  in  digging  ore.    A  person  who  is  not  a 
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tenant  in  possession^  but  possesses  a  right  to  dig  ore,  is  not 
guilty  of  committing  a  waste  or  trespass  when  he  takes  out 
more  ore  than  his  contract  calls  for,  and  a  court  of  equity  can- 
not restrain  him  by  injimction.  He  may  be  sued  in  assumpsit 
for  the  surplus.     Grubb^s  Appeal^  90  Pa.,  228. 

V.  Neglect  in  dumping  refuse.  A  right  of  action 
exists  against  mine  owners  for  pumping  refuse  into  a  moun- 
tain stream  and  thereby  polluting  water  which  flows  through 
the  lands  of  another.  However  laudable  industry  may  be,  its 
managers  are  still  subject  to  the  rule,  that  their  property  can- 
not be  so  used  as  to  inflict  injury  on  the  property  of  others. 
For  slight  inconveniences,  they  should  not  be  held  responsible. 
Sanderson  vs.  Coal  Co, ^  86  Pa.,  401.  Penna.  Coal  Co.  vs. 
Sanderson^  94  Pa.,  307. 

VI.  Neglect  in  entering  shaft.  It  is  the  duty  of  a 
person  about  to  step  into  the  bottom  of  a  shaft  in  a  coal  mine 
in  which,  as  he  knows,  heavy  cages  are  constantly  in  motion, 
to  stop,  look  up  the  shaft  and  listen,  to  ascertain  whether  a 
cs^e  is  descending.  An  employee  in  a  mine,  ^miliar  with 
the  workings  of  a  shaft  used  for  hoisting  coal,  stepped  into  the 
bottom  of  the  shaft  on  the  way  to  his  work,  and  was  struck 
and  injured  by  a  descending  cage,  which  he  had  failed  to  look 
for.  Held,  that  he  was  guilty  of  contributory  negligence. 
McDonald  vs.  Iron  &  Coal  Co.,  135  Pa.,  i. 

VII.  Neglect  in  erecting  breaker.  The  anthracite 
mining  regulation  of  1891  forbids  the  erection  of  a  breaker 
nearer  than  two  hundred  feet  from  the  opening  of  a  mine. 
This  provision  applies  also  to  the  case  of  the  rebuilding  of  a 
breaker  totally  destroyed  by  fire.  Comm.  vs.  Kingston  Coal 
Co.,  6  Kulp,  241. 

VIII.  Neglect  in  excavating.  An  owner  of  land  who, 
in  mining  iron  ore  upon  it,  drains  water  from  land  of  an 
adjoining  owner,  thereby  destroying  a  spring  upon  it,  is  not 
liable  in  damages  therefor,  if  there  be  no  evidence  of  malice 
or  negligence.     Haldeman  vs.  Bruckhart,  45  Pa.,  514. 

IX.  Neglect  in  machinery.     If  the  machinery  be  of  an 
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ordinary  character  and  such  as  can,  with  reasonable  care,  be 
used  in  a  mine  without  danger  to  the  employees,  it  is  all  that 
is  required  of  the  employer.  This  is  true,  though  the  master 
has  in  use  a  machine  less  safe  than  some  others  in  g^eneral 
use,  or  that  there  was  another  and  safer  mode  of  doing  the 
business.     Drew  vs.  Coal  Co,,  3  Kulp,  207. 

X.  Neglect  in  polluting  water  course,  i.  Where 
refuse  and  waste  is  dumped  by  a  coal  company  into  a  stream 
on  its  own  land  and  carried  to  the  land  of  another  filling  the 
bed  thereof,  and  accumulating  upon  a  neighbor's  bottom  land, 
rendering  the  same  unproductive  and  worthless,  such  company 
is  liable  for  damages  in  an  action  of  trespass.  Elach  act  is  a 
distinct  cause  of  action  for  the  portion  of  the  injury  resulting 
from  it  Gallagher  vs.  Kemmerer,  144  Pa.,  509.  2.  One 
operating  a  coal  mine  in  the  ordinary  manner,  may  upon  his 
own  lands  drain  or  pump  the  water  which  percolates  his  mine 
into  a  stream  which  forms  the  natural  drainage,  although  the 
quantity  of  water  may  thereby  be  increased  and  its  quality  so 
affected,  as  to  render  it  totally  unfit  for  domestic  purposes  by 
the  lower  riparian  owners.  It  is  damnum  absque  infurUL 
Penna,  Coal  Co.ws.  Sanderson,  113  Pa.,  126.  3.  In  an  action 
by  a  property  owner  against  a  coal  company  for  polluting  a 
private  water  course,  the  measure  of  damages  is  the  sum  which 
will  compensate  the  plaintiff  for  the  actual  loss  he  sustained 
by  reason  of  the  said  pollution  prior  to  instituting  the  suit 
Sanderson  vs.  Coal  Co,,  102  Pa.,  370. 

XI.  Neglect  in  undermining  improved  property. 
Courts  will  enjoin  mine  owners  from  working  their  veins 
immediately  beneath  the  tracks  of  a  railroad  which  they  do 
not  own,  and  whose  occupancy  of  the  surface  has  been  with- 
out objection  of  such  land  owners.  Lawrence's  Appeal,  78 
Pa.,  365. 

XII.  Neglect  in  the  use  of  lamps.  Under  the  pro- 
visions of  the  mine  ventilation  act  of  March  3,  1870,  mining 
bosses  and  miners  are  fellow-servants,  and  where  the  death  of 
the  latter  b  caused  by  the  negligence  of  the  former  in  leaving 
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his  lamp  uncovered,  resulting  in  an  explosion  of  gas,  the  owner 
of  the  mine  is  not  responsible  therefor.  Delaware  &  Hudson 
Canal  Co,  vs.  Carroll,  89  Pa.,  374. 

XIII.  Neglect  in  working,  i.  Where  owners  of  a 
mine  have  worked  beyond  their  line  into  adjoining  land,  a  court 
of  equity  will  enjoin.  Where,  however,  the  line  is  in  dispute, 
an  injunction  will  not  be  granted  until  the  rights  of  the  parties 
are  settled  at  law  or  in  equity.  Alter  vs.  Bowman^  2  Fos- 
ter, 298.  2.  Possession  of  the  surface  of  land  gives  no  right 
whatever  in  the  coal  below,  where  the  coal  and  surface  are  dis- 
tinct estates ;  hence  intrusion  by  the  possessors  of  the  surface 
into  the  coal  renders  them  trespassers,  and  liable  as  such. 
Ashman  vs.  Wigton,  20  W.  N.,  280.  3.  A  mining  company 
is  responsible  for  negligence  of  its  engineer  in  mining  beyond 
its  own  land.  If  such  trespass  is  committed  ignorantly,  the 
measure  of  damages  should  be  the  value  of  the  ore  in  place. 
If  done  wantonly,  the  jury  may  add  a  reasonable  amount  to 
compensate  for  the  wanton  wrong.  Blair  Iron  Co,  vs.  Uoyd, 
I  Walker,  158.  4,  Trover  lies  for  coal  mined  and  carried 
away  from  another's  land  by  mistake.  The  measure  of  dam- 
ages is  the  fair  value  of  the  coal  in  place,  and  such  injury  to 
the  land  as  the  mining  may  have  caused.  In  very  strict  form, 
trespass  is  the  proper  remedy  for  a  wrongful  taking  of  per- 
sonal property,  yet  the  trespass  may  be  waived  and  trover 
maintained.  Forsyth  vs.  Wells,  ^i  Pa.,  291.  5,  The  orphans' 
court  has  no  jurisdiction  to  restrain  a  tenant  for  life  from 
working  opened  mines  to  exhaustion,  on  the  petition  of  the 
guardian  of  minors  entitled  in  remainder.  Giffin's  Estate,  33 
Pittsburg  Journal,  310.  6.  Under  the  act  of  May  8,  1876,  if 
any  person  or  corporation  shall  mine  coal  or  iron  or  other 
mineral,  knowing  it  to  be  upon  another's  lands,  without  the 
consent  of  the  owner,  the  party  shall  be  guilty  of  a  mis- 
demeanor, and  also  shall  be  liable  fo  pay  to  such  owner  double 
the  value  of  such  material,  and  in  case  of  the  conversion  of 
the  same  to  the  use  of  such  offender,  treble  the  value  thereof, 
to  be  recovered,  with  costs  of  suit,  by  action  of  trespass,  or 
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trover.  The  measure  of  damages  is  based  upon  the  fair  value 
of  the  coal  in  place.  If  this  be  not  shown,  then  what  it  was 
worth  at  the  pit's  mouth,  or  in  a  distant  market,  deducting  the 
freight.  Oak  Ridge  Coal  Co.  vs.  Rogers,  io8  Pa.,  147. 
7.  A  patent  granted  by  the  state  under  the  act  of  April  11, 
1848,  entitling  the  patentee  to  the  coal  and  minerals  under  the 
bed  of  a  navigable  river,  does  not  entitle  him  to  mine  under  an 
island  in  the  river  which  was  subject  to  sale.  Penna.  Coal  Co, 
vs.  Winehesler,  109  Pa.,  572.  8.  Mines  and  quarries  open  at 
the  beginning  of  a  life  estate  may  be  worked  by  the  life  tenant 
even  to  exhaustion,  without  rendering  him  liable  in  damages 
for  waste.  Sayers  vs.  Hoskinson,  1 10  Pa.,  473.  Shoemaier^s 
Appeal,  106  Pa.,  392.  9.  A  lease  which  gives  the  right  to 
take  out  all  the  coal  beneath  a  certain  surface,  confers  also  the 
right  to  make  all  necessary  openings  to  reach  the  coal.  The 
fact  that  a  spring  is  injured  by  the  excavation  is  not  important. 
Its  destruction,  if,  necessary  incident  to  mining  under  the  lease, 
would  be  damnum  absque  injurid.  Trout  vs.  McDonald,  83 
Pa.,  144. 

XIV.  Neglect  of  boundaries.  Where  the  lessor  of  two 
adjoining  mines  gives  the  lessee  of  one  mine  the  power  to 
mark  a  theoretical  line  on  his  premises,  he  cannot  be  treated 
as  a  trespasser  if,  in  an  honest  attempt  to  ascertain  the  line,  he 
should  chance  to  pass  over  it.  In  such  case,  the  lessor  can 
only  recover  damages  for  improper  mining  or  criminal  n^li- 
gence.     Freck  vs.  Locust  Mountain  Coed  Co,,  86  Pa.,  318. 

XV.  Neglect  of  proper  drainage.  When  water,  fol- 
lowing the  law  of  gravitation,  after  the  removal  of  coal  per- 
colates through  unknown  fissures  into  a  lower  adjacent  mine, 
its  owner  cannot  complain  of  the  injury  done  by  the  owner  of 
the  upper  mine.  The  latter  party,  however,  is  not  absolved 
from  providing  reasonable  means  to  prevent  the  injurious 
inflow  of  water  into  the  adjoining  mine.  Prevost  vs.  Gorrell, 
5  W.  N.,  149. 

XVI.  Neglect  OF  fellow-employee,  i.  An  engineer 
employed  to  run  an  engine  at  a  colliery  is  a  fellow-servant  of 
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the  miners,  whom  the  engineer  raises  and  lowers  in  the  shaft 
of  the  mine ;  and  an  injury  to  one  of  the  latter  by  the  act  of 
the  former  will  not  render  the  owners  of  the  mine  liable.  So 
also  is  a  mining  boss  a  fellow-employee.  Bradbury  ws.  Coal  Co,, 
157  Pa.,  231.  LincosH  vs.  Coal  Co,^  Idem,  153.  2.  A 
mining  company  is  not  liable  for  an  injury  to  a  miner  caused 
by  a  mistake  of  an  engineer  in  the  employ  of  the  company, 
where  there  was  no  evidence  that  the  engineer  was  incom- 
petent. Mtdhemvs,  Coal  Co,^  161  Pa.,  270.  3.  A  mining 
boss,  under  the  act  of  April  28, 1877,  is  a  fellow-servant  with 
the  miners  and  laborers,  and  his  employer  is  not  responsible 
for  his  negligence,  if  due  care  was  used  in  his  selection. 
Redstone  Coke  Co.  vs.  Roby,  19  W.  N.,  221. 

XVII.  Neglect  of  inspectors.  It  is  the  duty  of 
mine  inspectors  to  have  a  vigilant  and  constant  care  over  the 
mining  operations  in  their  respective  districts,  and  visit  every 
colliery  at  least  four  times  a  year.  Comm,  vs.  Waddell,  6 
Kulp,  95. 

XVIII.  Neglect  OF  LESSEE,  i.  The  lessors  of  a  coal 
vein  are  liable  as  co-trespassers  for  the  act  of  their  tenant  in 
mining  coal  in  the  land  of  an  adjoining  owner.  Dundas  vs. 
Muldenberg^  35  Pa.,  351.  2.  A  lessor  of  a  coal  mine  is  not 
liable  for  injuries  to  a  house  on  the  sur&ce,  occasioned  by  the 
working  of  the  mine  by  his  tenant.  Respondeat  superior  is 
inapplicable  to  an  owner  of  land  for  acts  of  negligence  in  a 
business  not  conducted  by  him  and  for  his  account  Offerman 
vs.  Starr^  2  Pa.,  394. 

XIX.  Neglect  of  mine  boss.  i.  A  mine  boss  is  the 
fellow-servant  of  the  miner,  and  where  an  operator  of  a  coal 
mine  has  used  reasonable  care  in  the  selection  of  such  boss, 
he  is  not  responsible  to  a  miner  for  injury  to  him  resulting  from 
the  n^ligence  of  the  mine  boss.  In  the  present  case,  a  mine 
boss  negligently  omitted  to  close  openings  into  another  mine, 
which  was  foul  with  dangerous  gases.  The  defendant  operator 
was  not  warned  that  the  openings  in  question  had  not  been 
closed     Haley  vs.  Keim,  151  Pa.,  117.     Delaware  &  Hudson 
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Canal  Co,^  vs.  Carroll^  89  Pa.,  374.  2.  A  mining  boss  has 
no  discretion  in  the  performance  of  the  duties  imposed  on  him 
by  the  mine  ventilation  law.  He  cannot  delegate  such  duties 
to  another.  He  should  see  to  it  that  doors  should  be  provided 
in  different  portions  of  the  mine,  and  that  they  be  hung  so  as 
to  remain  closed.  Comm.  vs.  Reynolds^  9  Luzerne  Register, 
259.  Reese  vs.  Biddle^  112  Pa.,  72.  Waddell  vs.  Simanson, 
Idem,  567. 

XX.  Neglect  on  the  part  of  miner,  i.  Injuries  received 
by  a  coal  miner  having  been  caused  proximately  by  his  own  neg- 
ligence, his  right  of  action  against  the  mine  owner  therefor  is  not 
supported  by  proof  of  the  defendant's  violation  of  the  provisions 
of  the  mining  act  of  June  30,  1885,  when  the  violation  in  no 
way  caused  or  contributed  to  the  injuries.  Christnerws.  Coal  Co.^ 
146  Pa.,  67.  2.  Where  a  miner,  familiar  with  the  openings 
of  a  mine,  in  attempting  to  brake  a  car,  slipped  upon  a  piece 
of  slate  and  was  run  over  by  the  car,  it  was  held  that  he  could 
not  recover  from  his  employer,  who  had  not  been  proven  guilty 
of  negligence.  Massey  vs.  Snowden^  149  Pa.,  410.  3.  Where 
a  miner,  in  walking  along  the  ordinary  track  leading  from  the 
colliery  to  his  dwelling,  perceived  steam  issuing  from  a  hole 
over  a  wooden  box,  where  a  blow-pipe  terminated,  and  ignor- 
ing the  announced  danger,  advanced  and  fell  into  the  excavation 
occasioned  by  the  escaping  steam,  he  was  guilty  of  contribu- 
tory negligence.  Payne  vs.  Reese,  lOoPa.,  301.  4.  A  lad  of 
eighteen,  who  had  been  a  miner  for  several  years,  was  warned 
not  to  enter  a  dangerous  portion  of  the  mine  where  the  mine 
boss  had  ordered  him  to  work.  He,  however,  obeyed  the 
boss,  and  was  killed  by  the  roof  falling  on  him.  In  an  action 
brought  by  his  parents  against  the  owner  of  the  mine,  held, 
that  his  contributory  negligence  precluded  a  recovery  for  dam- 
ages.    Russell  ws,  Hutchinson,  15  W.  N.,  482. 

XXL  Neglect  of  signals.  In  an  action  to  recover  dam- 
ages for  the  death  of  a  miner  from  the  blow  of  a  box 
descending  the  shaft  at  the  base  of  which  he  was  working, 
evidence  was  given  of  the  neglect  of  a  boy  under  fourteen 
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years  of  age  to  give  the  signal  that  the  box  was  descending. 
Held,  that  the  owner  of  the  mine  was  not  guilty  of  negligence 
in  employing  a  boy  to  give  the  signal,  as  such  act  required 
neither  skill  nor  judgment,  and  that  the  deceased  was  guilty  of 
contributory  negligence,  who,  knowing  that  the  box  would 
shortly  descend,  carelessly  continued  his  work  at  the  base  of 
the  chute.     Rickert  vs.  Stephens,  133  Pa.,  538. 

XXII.  Neglect  on  the  part  of  tenant  for  life.  The 
rule  is  well  settled  that  it  is  not  waste  in  a  tenant  for  life,  to 
work  open  mines.  When  not  precluded  by  restraining  words, 
he  may  work  them  to  exhaustion.  Westmoreland  Coal  Co.'s 
Appeal,  85  Pa.,  346. 

XXIII.  Neglect  on  the  part  of  trespassers.  Where 
damage  in  a  mine  to  an  employee  resulted  from  the  act  of  tres- 
passers in  removing  brakes  from  coal  cars,  of  which  fact  the 
owners  of  the  mine  and  their  agents  had  no  knowledge,  clearly 
such  owners  cannot  be  held  liable.  They  are  not  liable  for  the 
intervening  knowledge  of  a  third  party.  Ebright  vs.  Mineral 
R.R.  Co,,  2  Monaghan,  126. 

XXIV.  Neglect  to  check  the  flow  of  water  in 
OTHER  MINES.  The  owner  of  a  mine  is  not  liable  for  the  collec- 
tion and  flow  by  ordinary  mining  of  subterranean  water  upon 
lower  mines.  He  would  be  liable,  however,  for  such  mining 
as  would  introduce  foreign  water  from  the  surface,  by  reason 
of  the  roof  falling  in.     Homer  vs.   Watson,  79  Pa.,  242. 

XXV.  Neglect  to  fence  off  machinery.  Under  the 
act  of  March  3,  1870,  all  machinery  in  or  about  mines  where 
boys  work,  must  be  properly  "  fenced  off,"  which  means  pro- 
tected. A  lad  of  thirteen  years  was  employed  as  a  slate  picker 
in  a  coal  breaker.  In  carrying  an  oil  can  to  another  employee, 
lie  fell  through  an  opening  into  a  pair  of  rollers  and  was 
severely  injured.  This  opening  was  usually  covered  by  a 
plank  which  was  displaced  at  the  time  of  the  accident,  and  was 
so  often  before  with  the  knowledge  of  the  boy.  Held,  that  in 
providing  a  cover  for  the  rollers,  the  employer  did  his  whole 
duty,  and  if  the  cover  was  unnecessarily  removed  without  the 
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fault  or  knowledge  of  the  employer,  through  the  negligence  of 
one  of  his  employees,  there  could  be  no  recovery.  Held, 
further,  that  the  conduct  of  the  boy  presented  a  case  of  con- 
tributory negligence.     Honor  vs.  Albrighton,  93  Pa.,  475. 

XXVI.  Neglect  to  protect  workmen,  i.  Under  the 
mine  law  of  June  30,  1855,  if,  by  reason  of  noxious  gases,  or 
of  any  cause  whatever,  an  anthracite  coal  mine  has  become 
dangerous,  it  is  the  duty  of  the  mine  foreman  to  compel  every 
workman  to  retire  from  the  mine,  and  to  remain  out  until  a 
proper  examination  is  made.  Failure  to  do  this  is  negligence. 
Comm.vs,  Coonrad,  14  Luzerne  Register,  311.  2.  A  mining 
boss  under  the  act  of  April  28,  1877,  is  a  fellow-servant  with 
the  miner,  for  whose  negligence  his  employer  is  not  liable. 
The  operator  of  a  coal  mine  fulfils  the  measure  of  his  duty  to 
his  employees  if  he  commits  his  work  to  careful  and  skillful 
bosses  and  superintendents  who  conduct  the  same  to  the  best 
of  their  ability.     Redstone  Coke  Co,  vs.  Roby,  115  Pa.,  364. 

XXVII.  Neglect  to  protect  young  employees.  A 
delicate  boy  of  fourteen  was  employed  at  the  breaker  of  a  mine 
as  a  slate-picker.  Against  his  will,  he  was  ordered  to  drive  a 
dump-car,  in  which  employment  he  had  no  experience  or 
instruction.  This  post  was  highly  dangerous,  and  the  appli- 
ance, from  the  use  of  which  an  injury  to  the  boy  arose,  was 
only  in  partial  use;  a  perfectly  simple  device,  practically 
removed  from  danger,  being  in  extensive  use  for  the  same  pur- 
pose. Held,  that  the  case  was  for  the  jury.  Kehler  vs. 
Schwenk,  151  Pa.,  505.  2.  In  an  action  against  a  mine- 
owner  by  a  Either  to  recover  damages  for  the  death  of  his  son, 
a  boy  of  fourteen,  it  is  proper  to  submit  the  question  of  the 
father's  contributory  negligence  to  the  jury  in  allowing  his  son 
to  work  in  a  dangerous  position  in  the  mine,  without  using  any 
precautions  to  protect  him  from  danger.  Weaver  vs.  IseMn, 
161  Pa.,  386. 

XXVIII.  Neglect  to  remove  ore.  Where  a  mining 
contract  permitted  the  mining  of  ore  sufficient  to  supply  a 
furnace,  it  would  apply   to  a  furnace  with  all  the  modem 
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improvements »  even  though  it  used  much  more  iron  than  a 
furnace  in  use  when  the  contract  was  made.  If  the 
defendants  omitted  to  take  the  ore  to  which  they  were  entitled 
in  any  one  year,  they  could  not  take  the  quantity  thus  omitted 
in  any  succeeding  year.    AldetCs  Appeal^  93  Pa.,  182. 

XXIX.  Neglect  TO  SUPPORT  ROOF.  i.  The  operator  of 
a  mine  is  required  to  cut  props  into  proper  lengths,  and  to 
deliver  them  into  the  chambers  of  the  men  who  are  employed 
in  the  mines,  leaving  it  only  with  the  men  to  set  them  up. 
The  law  requires  a  man  who  needs  props  to  give  notice  a  day 
in  advance,  stating  the  length  of  the  props  required.  Comm^ 
vs.  Richmond^  2  C.  P.  Reporter,  191.  2.  Where  a  mining  boss 
^dls  to  have  a  proper  supply  of  props  on  hand  to  prevent 
injuries  to  miners  by  the  falling  of  the  roofs  or  walls  of  mines, 
as  required  by  the  act*  of  April  18,  1877,  and  in  consequence 
an  injury  is  occasioned  to  a  miner,  the  mining  boss  is  deemed 
a  fellow-servant  of  the  party  injured,  and  the  latter  cannot 
dierefore  recover  damages  from  the  owner  and  operator  of  the 
mine  for  the  negligence  of  the  mine  boss.  Fcdrview  Coal  Co. 
vs.  Biddle^  18  W,  N.,  108.  3.  In  an  action  against  a  mine 
owner  to  recover  damages  for  personal  injuries  by  the  fall  of  a 
large  piece  of  coal  from  the  roof  of  a  gangfway,  it  is  proper  to 
submit  the  case  to  the  jury  on  the  question  whether  the  defend- 
ant had  used  proper  precautions  to  make  safe  the  roof  of  the 
mine.     Vdnesse  vs.  Coal  Co,^  159  Pa.,  403. 

XXX.  Neglect  to  support  surface,  i.  Support  to 
the  sur&ce  is  part  of  the  estate  reserved  to  the  grantor  of  min- 
ing property,  and  is  of  common  right.  The  destruction  of  a 
spring,  occasioned  by  the  falling  in  of  the  sur&ce  for  want  of 
sufficient  support  is  remediable  in  damages,  without  reference 
to  the  question  of  negligence  in  the  mining  operations.  Barnes 
\%.Berwind^  3  Pennypacker,  140.  2.  The  right  of  a  land- 
owner to  surface  support  does  not  pass  to  the  grantee  of  min- 
ing rights,  unless  expressly  conveyed ;  it  is  part  of  the  reserved 
estate  and  will  pass  with  a  subsequent  conveyance  of  the  fee. 
The  grantee  of  a  right  to  mine  coal  must  afford  sufficient  sup- 
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port  to  the  overlying  land,  and  is  liable  for  his  failure  to  do  so, 
even  in  the  absence  of  actual  negligence.  Berwind  vs.  Barnes, 
13  W.  N.,  541.  Lawrence's  Appeal,  2  W.  N.,  4.  Sheaffeis 
Appeal,  100  Pa.,  379.  HiU  vs.  Pardee,  143  Pa.,  98. 
3.  Where  land  is  injured  by  mining  coal  underneath 
it,  the  owner  is  entitled  to  a  verdict  for  such  damages, 
as  the  jury  believe  from  the  evidence  he  has  thereby 
sustained.  Brown  vs.  Torrence,  88  Pa.,  186.  4.  Of 
natural  right,  the  sur&ce  land  is  entitled  to  support  from 
the  strata  below.  When  the  owner  of  the  fee  grants  the  min- 
erals,  reserving  the  surface,  the  grantee  is  entitled  to  so  much 
of  the  minerals  as  he  can  get  without  inj  ury  to  the  surface.  The 
loss  of  springs  to  the  owner  of  the  sur&ce  by  reason  of  the  ordi- 
nary working  of  the  mines,  does  not  render  the  owner  of  the  min- 
erals liable  for  damages.  Coleman  vs.  Chadwick,  80  Pa.,  8l 
5.  Corporations  appropriating  land  under  the  right  of  eminent 
domain,  may  insist  on  the  right  of  subjacent  support  from 
underlying  coal  strata,  with  all  its  incidents ;  and  it  matters 
not  whether  the  surfiaice  and  the  underlying  coal  are  owned  by' 
the  same  or  by  different  persons.  Dauis  vs.  Gas  Co,,  147 
Pa.,  130.  Wallace  vs.  Gas  Co.,  Idem,  205.  6.  Mining 
property  is  servient  to  the  surface  to  the  extent  of  sufficient 
supports  to  sustain  it,  and  on  default  the  owners  and  workers 
are  liable  for  damages.  Jones  vs.  Wagner,  66  Pa.,  430.  CarUn 
vs.  Chappel,  loi  Pa.,  348.  7.  A  lessor  of  coal,  who  directs 
the  taking  of  coal  from  the  supports  and  pillars  of  the  mine, 
in  consequence  of  which  directions  the  mine  caves  in,  is  liable 
to  the  owner  of  the  sur&ce  for  the  resulting  injury.  Kisiler 
vs.  Thompson,  158  Pa.,  139.  8.  An  injunction  will  be  granted 
against  a  mining  company  restraining  it  from  removing  the 
surface  support  of  an  adjacent  railroad.  Lawrence's  Appeal,  2 
W.  N.,  4.  9.  Where  the  owner  of  land  superintends  the 
mining  of  coal  by  the  tenant,  he  is  liable  for  repairs  to  the 
highway  rendered  necessary  by  a  cave-in,  caused  by  the  min- 
ing. Little  Schuylkill  Nav,  Co,  vs.  Tamaqua,  i  Walker,  468. 
10.  The  lessor  of  a  coal  mine  is  not  liable  for  injuries  to  a 
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house  on  the  sur&ce  caused  by  the  working  of  a  mine  by  a 
tenant.  Offennan  vs.  Starr ^  2  Pa.,  394.  McCullough  vs. 
Hemingway^  14  W.  N.,  16.  11.  Where  a  raih-oad  company 
has  the  right  of  way  over  mining  lands,  and  covenants  with 
the  owner  thereof  that  upon  notice  it  will  change  its  location, 
or  permit  the  coal  underneath  its  tracks  to  be  mined,  a  tenant 
of  such  owner  may  sue  in  the  name  of  the  landlord  for 
breach  of  such  covenant.  Mine  Hill  R.  R,  vs.  Lippincott^  86 
Pa.,  468-  12.  An  entry  upon  land  by  the  right  of  eminent 
domain,  confers  a  right  to  the  surface  supported  by  the  adja- 
cent strata.  The  grantee  of  the  commonwealth  may  insist  on 
the  full  measure  of  support  which  the  law  gives  him.  He 
must  pay  for  what  he  takes,  but  need  not  take  and  pay  for 
what  he  does  not  require.  McGregor  vs.  Gas  Co,,  139  Pa., 
237.  13.  While  a  release  from  the  owner  of  surface  land, 
exempting  the  owners  of  underl}dng  minerals  from  the  obli- 
gations of  sur&ce  support  will  be  binding  on  all  persons  tak- 
ing title  from  the  releasors,  the  state,  or  its  grantee,  entering 
upon  the  surface  under  the  power  of  eminent  domain,  will  not 
be  bound  or  restricted  thereby.  Penn  Gas  Coal  Co,  vs.  Gas 
Co,,  131  Pa.,  522.  14.  Where  one  grants  the  surface  of  land 
and  reserves  the  mines  beneath,  the  implied  right  of  support 
to  the  surface  which  passes  with  said  grant  may  be  excepted 
therefrom  by  express  words,  and  in  such  case  the  grantor  may 
mine  all  the  coal,  even  though  by  said  mining  the  surface 
should  fall  in.  Scranton  vs.  Phillips,  94  Pa.,  15.  15.  It  is 
settled  law  in  this  state,  that  where  one  person  owns  the  sur- 
face and  another  person  owns  the  coal  or  other  minerals  lying 
underneath,  the  mineral  estate  owes  a  servitude  of  sufficient 
support  to  the  upper  estate.  Like  any  other  right,  the  owner 
of  the  sur&ce  may  part  with  the  right  to  support,  by  his  deed 
or  covenant     Williatns  vs.  Hay,  120  Pa.,  495. 

XXXI.  Neglect  to  vacate.  Under  the  mine  law  of 
June  30,  1885,  if,  by  reason  of  noxious  gases,  or  of  any  cause 
whatever,  an  anthracite  coal  mine  has  become  dangerous,  it  is 
the  duty  of  the  mine  foreman  to  compel  every  workman  to 
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retire  from  the  mine  and  remain  out  until  the  mine  has  been 
properly  examined.  Failure  to  do  this  is  negligence.  Comm. 
vs.  Conrad,  3  Kulp,  381. 

XXXII.  Neglect  to  ventilate,  i.  Under  the  mine 
ventilation  law  of  March  3, 1870,  a  radical  change  was  effected 
in  the  ventilation  of  coal  mines,  to  secure  the  safety  of  miners. 
The  statute  imposes  certain  duties  in  this  connection  upon  the 
foreman  or  mining  boss,  in  performing  which  he  has  no  dis- 
cretion, nor  can  he  delegate  his  duties  to  another.  If  he  fails 
to  perform  such  duties,  he  is  guilty  of  n^ligence,  even  though 
no  accident  occurs.  Camm.  vs.  Reynolds,  i  Kulp,  218. 
2.  A  coal  mine  operated  through  a  tunnel,  and  having  no 
second  outlet  connected  with  it,  is  not  within  the  prohibition  of 
the  mine  ventilation  law.  Comm,  vs.  Connell,  2  Luzerne  Reg- 
ister, 1 .  3.  If  it  appears  that  a  mine  is  bdng  operated  in  con- 
travention of  the  mine  ventilation  act  of  March  3,  1870,  it  is 
the  duty  of  the  court  to  restrain  so  much  of  its  operation  as  is 
illegal.  Comm.  vs.  Haddock,  10  Luzerne  Register,  81.  4.  It 
is  the  duty  of  a  mine  foreman  to  see  that  the  ventilation 
required  by  the  act  of  June  30,  1855,  is  furnished.  The  duty 
cannot  be  delegated  even  to  the  workmen  in  the  mines.  Comm, 
vs.  Hutchinson,^  Pa.  County,  18.  5.  The  mine  ventilation  act 
of  March  3,  1870,  does  not  require  that  a  mine  be  kept  clear 
of  gas,  for  this  is  impossible,  but,  as  fast  as  it  is  evolved,  it 
should  be  diluted  and  expelled  by  the  introduction  of  pure  air. 
Comm,  vs.  Tompkins,  i  Luzerne  Register,  341.  6.  The  act  of 
March  3,  1870,  known  as  the  mine  ventilation  act,  does  not 
relieve  a  party  seeking  to  recover  compensation  for  injuries, 
from  the  operation  of  the  rule  relative  to  contributory  negli- 
gence. Honor  vs.  Roberts,  5  Luzerne  Register,  9.  7.  The 
act  of  March  3, 1870,  provides,  that  in  every  mine  or  colliery 
an  adequate  amount  of  ventilation  shall  be  provided  of  not  less 
than  fifty-five  cubic  feet  per  second  of  pure  air  for  every  fifty 
men  at  work  in  such  mine.  Where  in  a  mine,  the  revolving 
fan  was  slowed  down  by  orders  of  the  mine  boss,  through 
whose  negligence  in  so  doing  a  driver  boss  lost  his  life,  held 
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the  owner  of  the  mine  was  not  responsible  in  damages,  as  a 
master  is  not  responsible  to  a  servant  for  an  injury  caused  by 
his  fellow-servant,  even  if  the  employees  are  not  at  the  time 
engaged  in  the  same  particular  work.  Lehigh  Valley  Coal  Co. 
Hs,  Jones,  86  Pa,,  432. 

XXXIII.  Neglect  to  work  the  mine,  i  .  Where  the  right 
to  mine  ore  or  other  minerals  is  granted,  reserving  royalty  to  the 
grantor,  the  law  implies  a  covenant  on  the  part  of  the  grantee 
to  work  the  mine  in  a  proper  manner  and  with  reasoncible  dil- 
igence, so  that  the  grantor  may  receive  the  compensation  or 
income  contemplated  in  the  agreement.  Such  covenant  will  not 
usually  be  enforced  in  a  court  of  equity,  as  an  adequate  remedy 
is  afforded  by  an  actiorf  at  law  for  damages.  Koch's  Appeal^ 
93  Pa.,  434.  2.  Where  the  lease  of  mining  property  con- 
tained a  covenant  of  forfeiture  when  the  Jessee  should  fail  to 
work  it  for  a  space  of  three  successive  months,  held,  that  the 
doing  of  any  work  necessary  for  the  proper  use  of  the  mine, 
such  as  the  removal  of  earth,  water,  ice  or  snow,  would  be 
working  the  mine  and  prevent  forfeiture  of  the  lease.  Miller 
vs.  Slate  Co,,  129  Pa.,  81. 

Minors.     See  "  Children,"  "  Infants,"  "  Guardians." 

I.  Neglect  in  representations  of  age.  Where 
a  minor  obtains  the  property  of  another  by  pretending  to  be 
of  full  age  and  legally  responsible,  when  in  fact  he  is  not,  he 
is  guilty  of  fraud  by  false  pretence,  for  which  he  is 
answerable  under  the  criminal  law.  The  vendor  may  affirm 
the  contract  and  sue  in  assumpsit^  or  disaffirm  the  sale  and 
bring  replevin  to  recover  the  possession  of  his  property  from  a 
third  person  to  whom  such  minor  may  have  transferred  it. 
After  the  vendor  has  established  the  fraud  of  the  minor,  tl^e 
burden  is  on  such  third  party  to  prove  the  fairness  and  good 
iaith  of  the  transfer  to  him.     Neffws.  Landis,  no  Pa.,  204. 

II.  Neglect  to  appoint  guardian.  In  an  action  of 
partition,  an  infant  can  appear  only  by  guardian ;  an  appearance 
for  an  infant  by  his  mother  as  next  friend  is  irregular.     Where 
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service  in  partition  has  been  made  by  notice  to  the  next  of  kin 
of  an  infant  under  fourteen,  or  to  the  minor,  if  over  fourteen, 
no  further  proceedings  can  be  had  until  the  plaintiff  has  applied 
for  the  appointment  of  a  guardian  for  him.  Swain  vs.  Fidelity 
Co,,  54Pa*>  455-     Moore  vs.  McEwen,  S  S,  &  R.,  273. 

III.  Neglect  to  choose  guardian.  The  orphans' 
court  has  no  right  to  appoint  a  guardian  for  any  minor  who  is 
over  the  age  of  fourteen,  unless  the  minor  is  incompetent  to 
exercise  his  right  of  choice.     Arthur* s  Appeal,  i  Grant,  55. 

IV.  Neglect  to  fulfil  contract.  In  a  contract 
between  a  minor  and  an  adult,  the  adult  is  bound,  although  the 
minor  may  not  be.     Titman  vs.  Titman,  64  Pa.,  480. 

V.  Neglect  to  protect,  i.  A  minor  may  contract  for 
his  own  benefit,  and  this  power  i^  limited  to  his  necessities  and 
advantages;  his  contracts  cannot  enure  to  the  benefit  of 
another.  A  minor,  having  no  father,  but  living  with  his 
mother,  and  by  his  labor  contributing  to  her  support,  was  a 
passenger  on  a  railway  car  and  paid  his  fare.  He  was  injured 
by  the  negligence  of  the  company's  servants,  nursed  and  sup- 
ported by  his  mother.  Held,  that  the  contract  to  carry  safely 
was  with  the  minor ;  that  the  mother  was  a  stranger  to  it,  and 
she  could  not  recover  for  the  injury.  Fairmount  Railway  vs. 
Stutler,  54  Pa.,  375.  2.  Under  the  common  law,  a  mother 
would  have  no  right  of  action  for  injury  received  by  a  minor 
child,  but  under  our  act  of  April  26,  1855,  both  parents  may 
recover  damages  where  the  injury  caused  the  child's  death. 
Under  this  act,  nothing  short  of  the  minor  child's  death  will 
give  the  mother  the  right  of  action.  His  maiming  will  not 
suffice.  For  the  discrepancy  of  these  rules,  the  court  is  not 
responsible.     Penna,  R.  R,  vs.  Bantom,  54  Pa.,  497. 

VI.  Neglect,  resulting  in  loss.  An  infant,  who 
hires  a  horse  to  go  to  one  place,  and  goes  elsewhere, 
killing  the  animal  by  severe  usage,  may  plead  his  infancy 
in  bar  of  an  action  on  the  case  for  damages.  Penrose  vs. 
Curren,  3  R.,  351. 
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Histakes. 

I.  Neglect  as  to  date.  A  mistake  in  laying  the  cause 
of  action  to  have  accrued  on  a  day  subsequent  to  the  com- 
mencement of  the  suit,  is  cured  by  a  verdict  on  the  merits. 
Ar^/vs.  Gilchrist,  31  Pa.,  470. 

II.  Neglect  in  correcting.  It  is  bad  practice  to  cor- 
rect some  mistakes  by  an  order  nunc  pro  tunc.  Wisener  vs. 
Myers ^  42  Pittsburg  Journal,  167. 

III.  Neglect  in  making,  i.  One  who,  in  a  sudden 
emergency,  acts  according  to  his  best  judgment,  or  who, 
because  of  want  of  time  in  which  to  form  a  judgment,  omits 
to  act  in  the  most  judicious  manner,  is  not  chargeable  with 
negligence.  Such  act  of  omission,  if  faulty,  may  be  called  a 
mistake^  but  not  carelessness.  Brown  vs.  French,  104  Pa., 
604.  2.  A  mistake  exists,  when  a  person  under  some  erro- 
neous conviction  of  law  or  &cts,  does  or  omits  to  do  some  act 
It  may  arise  either  from  unconsciousness,  ignorance,  forgetful- 
ness,  imposition,  or  misplaced  confidence.  The  rule  now  is, 
that  a  mistake  as  to  the  general  law  is  irremediable  in  equity, 
but  that  a  mistake  as  to  individual  rights  may,  under  certain 
circumstances,  be  reversed.  Also,  that  where  ignorance  of  the 
law  exists  on  one  side,  and  is  known  and  taken  advantage  of 
by  the  other  party,  the  former  will  be  relieved.  The  general 
rule  is  that  a  mistake  will  not  be  relieved  against,  if  it  be  the 
result  of  a  party's  own  negligence,  but  a  reasonable  diligence 
is  all  that  is  required.     Nultoris  Appeal,  103  Pa.,  291. 

IV.  Neglect  in  mode  of  procedure.  Mere  irregularities 
or  errors  in  the  proceedings  are  not  necessarily  fatal  to  the 
action.  They  are  usually  corrected  by  the  court  below,  while 
the  proceeding  is  pending  there ;  and  if  they  are  not,  they  may 
be  corrected  in  the  appellate  court.  RocuUn  vs.  Kiskinunitas 
Township,  32  Pa.,  9. 

V.  Neglect  in  payment  op  money.  Money  paid  by  mis- 
take cannot  be  recovered,  unless  its  retention  be  against  equity 
and  good  conscience.  City  of  Philadelphia  vs.  Cooke,  30  Pa.  ,61. 

VI.  Neglect  to  correct,  i.  The  power  to  correct 
mistakes  is  fundamental  and  inherent  in  all  tribunals.     The 
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decision  may  be  final,  while  the  expression  may  be  open  to 
correction.  Courts  will  find  some  way  of  correcting  clerical 
errors.  Qarum  Bank  vs.  Brenneman^  1 14  Pa«,  315.  2.  Mis- 
takes in  law  may  be  corrected,  notwithstanding  the  maxim, 
ignorance  of  law  excuses  no  man.  Levy  vs.  Schlager^  8 
Luzerne  Register,  129. 

VII.  Neglect  to  reueve  against.  A  mistake  will  not 
be  relieved  against  if  it  is  the  result  of  a  party's  own  negli- 
gence, when  his  condition  is  attributable  to  that  want  of  due 
diligence  which  may  fairly  be  expected  of  a  reasonable  person. 
Where  the  means  of  inquiry  are  equally  open  to  both  parties, 
if  a  mistake  occur  without  fraud  or  falsehood,  no  relief  can  be 
granted  on  grounds  of  mistake  alone.  Mutual  Building  As^n's 
Appeal,  33  Pittsburg  Journal,  324. 

VIII.  Neglect  through  ignorance  of  law.  Jus- 
tice Story  states  that  in  this  country,  the  general  rule  that 
ignorance  of  law  furnishes  no  grotknd  of  relief  against  a  mis- 
take, has  been  recognized  as  founded  on  sound  wisdom  and 
policy.  Exceptions  to  it,  if  any,  will  be  found  not  to  rest 
upon  the  mere  foundation  of  a  naked  mistake  of  law,  nor  upon 
mere  ignorance  of  title  founded  upon  such  mistake.  Peters  vs. 
Florencey  38  Pa.,  198. 

Mobs. 

I.  Neglect  of  notice  of  contemplated  attack.  Upon 
knowledge  of  an  intention  to  attack  or  destroy  his  property, 
it  is  the  duty  of  a  person  or  his  agent,  if  sufficient  time  inter- 
venes, to  give  written  notice  to  the  proper  official.  The  meas- 
ure of  damages  is  the  value  of  the  property  destroyed,  with 
interest  from  the  time  of  its  destruction.  Exemplary  or  vin- 
dictive damages  cannot  be  given  as  an  action  against  the 
county.  The  law  does  not  require,  in  an  action  brought 
against  the  county  for  damages,  suffered  by  the  violence  of  a 
mob,  to  prove  every  article  destroyed.  Hermits  of  St.  Augus- 
tine  vs.  Ciw^/y*  Brightly's  Rep.,  116.  St.  Michaets  Church 
vs.  County^  Idem,  121. 
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II.  Neglect  to  control,  i  .  The  acts  of  May  31,  1 84 1 , 
and  of  March  20,  1849,  m^e  the  cities  of  Philadelphia  and 
Pittsburg  liable  for  property  destroyed  by  a  mob,  and  the  fact 
that  the  county  authorities  are  unable  to  quell  a  riot,  does  not 
limit  the  liability  of  the  county  for  damages.  Allegheny  vs.  Gib- 
son, 90  Pa.,  397.  2.  By  statutes  referring  to  Philadelphia  and 
AU^heny  counties,  where  property  is  destroyed  by  a  mob,  the 
owner  of  such  properly  may  recover  damages  from  the  county 
for  the  destruction  thereof.  Damages  will  not  be  given  for  con- 
sequential injuries,  such  as  the  suppression  of  business.  Nor 
will  interest  be  allowed  on  the  estimated  loss.  Weir  vs.  AUe- 
gkeny,gs  Pa.,  413. 

III.  Neglect  to  suppress.  Where  property  in  the  cus- 
tody of  a  common  carrier,  without  fault  or  negligence  of  the 
carrier,  is  destroyed  or  stolen  by  a  mob,  the  carrier  is  not 
liable.     Sherman  vs.  R.  R,,  8  W.  N.,  269. 

Mortgage. 

I.  Neglect  by  retaining  chattels.  Chattel  mortgages 
and  sales  which  leave  the  property  in  the  possession  of  the 
debtor,  are  against  policy  and  void  against  execution  creditors. 
Roberts'  Appeal ^  60  Pa.,  403. 

II.  Neglect  in  acknowledgment,  i.  Where  a  justice 
of  the  peace  of  one  county  inadvertently  specified  another 
county  of  the  state  as  the  place  where  a  mortgage  was 
acknowledged,  in  a  scire  facias  against  the  terre-tenant,  evi- 
dence is  admissible  to  show  that  the  mortgage  had  been 
acknowledged  in  the  proper  county.  The  acknowledgment 
was  prima  facie  r^ular,  and  the  recorder  was  bound  to  record 
it;  it  was  therefore  notice  to  subsequent  purchasers.  Angier 
vs.  SchieffUn,  72  Pa.,  106.  2.  Where  the  wife's  acknowledg- 
ment to  a  mortgage  is  defective,  the  mortgage  does  not  bind 
the  wife.  The  certificate  of  acknowledgment  must  be  in 
accordance  with  the  act  of  assembly.  McGeary's  Appeal^  72 
^*'>  365.  3.  While  it  is  true  that  the  mortgage  of  a  married 
woman  is  invalid  unless  separately  acknowledged.by  her,  yet  if 
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judgment  be  recovered  on  a  scire  facias ^  issued  on  such  mort- 
gage, the  judgment  is  conclusive  that  the  mortgage  was  prop- 
erly executed,  and  the  validity  thereof  cannot  be  questioned  in 
a  collateral  action  of  ejectment.  Michaelis  vs.  Brawley^  109 
Pa.,  7.  4.  Where,  in  the  mortgage  of  a  married  woman's 
separate  estate,  the  alderman  falsely  certified  to  the  separate 
examination  and  acknowledgment  of  the  wife,  who  did  not 
appear  before  him,  the  mortgagee  will  be  affected  by  the  fraud, 
though  not  present  at  the  time  nor  informed  of  the  fact.  He 
will  not  be  presumed  a  bona  fide  purchaser,  and  acquires 
neither  a  legal  nor  equitable  estate  in  the  premises  mortgaged. 
He  is  simply  a  lien  creditor,  a  holder  of  securities  for  money. 
His  assignee  takes  the  mortgage  subject  to  all  defences,  unless 
he  inquires  of  the  mortgagor  and  learns  that  there  are  none. 
Michener  vs.  Cavender,  38  Pa.,  334.  5.  In  order  that  a  deed 
or  mortgage  may  become  efficacious,  it  must  be  acknowledged 
by  the  grantor  before  a  competent  officer,  who  must  certify 
such  acknowledgment  with  the  day  and  year,  when  the  same 
was  made,  and  by  whom.  Myers  vs.  Boydy  96  Pa.,  427. 
6.  An  auditor  in  distributing  a  fund  may  disregard  a  mortgage 
defectively  acknowledged.  Osierhout  vs.  Geman^  5  Luzerne 
Law  Times,  N.  S.,  3 1 .  7.  A  certificate  of  acknowledgment  of 
a  married  woman,  which  fails  to  show  that  the  mortgage  was 
read  or  otherwise  made  known  to  her,  is  fatally  defective. 
Spencer  vs.  Reese,  165  Pa.,  158. 

in.  Neglect  in  assignment,  i.  Where  one  purchases 
at  sheriff's  sale  a  property  subject  to  a  mortgage,  and  subse- 
quently pays  off  the  mortgage,  it  is  an  extinguishment  of 
the  debt,  and  he  cannot  take  an  assignment  of  it  and  enforce 
it  by  a  suit  on  the  bond  against  the  mortgagor.  Dollar  Savings 
Bankvs,  Bums,  87  Pa.,  491.  2.  Where  the  assignment  of  a 
mortgs^e  was  neither  under  seal,  nor  in  the  presence  of  wit- 
nesses, nor  acknowledged  and  recorded,  the  scire  facias  is 
properly  issued  in  the  name  of  the  holder  of  the  legal  title  for 
the  use  of  the  assignee*.  Partridge  vs.  Partridge,  38  Pa.,  78. 
3.  It  appears  that  the  assignee  of  a  mortgage  is  protected  from 
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secret  equities  of  all  others  than  the  mortgagor.  Where  one 
of  two  innocent  persons  must  suffer,  he  must  bear  the  loss 
whose  act  or  neglect  has  occasioned  the  suffering.  WeihriWs 
Appeal,  3  Grant,  281. 

IV.  Neglect  in  date.  A  debtor  may  prefer  a,  creditor 
by  giving  him  a  mortgage ;  and  the  ante-dating  such  mort- 
g^e.  though  improper,  cannot  affect  a  creditor  not  privy  to  it. 
On  a  sale  of  land  by  prior  judgment  creditors,  a  mortgagee  is 
entitled  to  the  residue  of  the  proceeds  of  sale  remaining  after 
paying  such  judgments.     Lindle  vs.  Neville^  13  S.  &  R.,  227. 

V.  Neglect  in  description  of  premises.  Where,  by  a 
clerical  error,  a  slight  misdescription  of  the  premises  existed  in 
a  mortgage,  which  error  was  known  to  a  subsequent  judgment 
creditor  when  his  judgment  was  entered,  held,  that  such  creditor 
was  bound  by  such  notice.     Cake  vs.  Cake,  127  Pa.,  400. 

VI.  Neglect  in  duration.  Where  a  mortgage  was 
given  with  the  express  understanding  that  it  should  be  drawn 
for  three  years  from  date,  whereas  it  was  drawn  for  one  year 
only,  the  mortgagee  agreeing  that  it  should  run  for  three 
years,  and  not  be  enforced  until  that  time  expired,  evidence  of 
such  parol  contemporaneous  agreement  should  have  been 
admitted ;  for  where  equity  would  reform  or  set  aside  a  written 
instrument  for  fraud,  accident  or  mistake,  parol  evidence  is 
admissible,  except  in  the  case  of  commercial  paper,  to  contra- 
dict or  deny  the  terms  of  a  written  agreement.  Lippincott  vs. 
Whitman^  83  Pa.,  244. 

VII.  Neglect  in  executing.  Where  a  husband  gives  a 
mortgage  upon  his  property  and  suffers  judgment  on  the  same 
with  intent  to  defraud  his  wife  of  her  dower,  and  the  mort- 
gagees have  constructive  notice  of  her  rights,  she  has  a  strong 
equity  to  be  allowed  to  intervene  to  have  judgment  opened. 
McChirg  vs.  Schwartz,  87  Pa.,  521. 

VIII.  Neglect  in  marking  satisfied.  As  between  the 
original  parties,  it  is  competent  to  show  that  a  satisfaction 
of  a  mortgage  was  by  mistake.  Reichard  vs.  Hutchins,  5 
Kulp,  274, 
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IX.  Neglect  in  obtaining.  Where  a  mor^^agor,  at  the 
time  that  he  executes  a  mortgage,  delivers  to  the  mortgagee  a 
writing,  certifying  that  he  had  no  defence,  he  cannot  set  up,  as 
against  a  purchaser  of  the  mortgage,  that  there  was  fraud 
in  obtaining  the  mortgage.     Hutcfdnsan  vs.  Gill,  91  Pa.,  253. 

X.  Neglect  in  name  op  mortgagor.  A  mistake  in  writ- 
ing the  name  of  the  mortgagor,  will  not  deprive  the  mortgagee 
of  his  rights  to  recover  whatever  interest  the  mortgagor  had. 
Wilson  vs.  Jones,  6  W.  N.,  157. 

XI.  Neglect  in  parties  to  suit.  Upon  a  return  of 
mortuus  est^s  to  the  mortgagor,judgment  should  be  postponed 
until  the  personal  representatives  are  brought  in.  Blanckardvs. 
KoUer,  5  W.  N.,  362. 

XII.  Neglect  in  purchasing.  One  of  several  tenants 
in  common  cannot  purchase  a  mortgage  upon  the  land  held  in 
common,  and  set  it  up  against  his  co-tenants  for  the  pur- 
pose of  depriving  them  of  their  interest,  and  a  sheriff's  sale  on 
such  mortgage  will  be  restrained  by  injunction.  Fisher  vs. 
Hartman,  165  Pa.,  16. 

XIII.  Neglect  in  recording.  The  omission  of  part  of 
an  instrument  in  recording  it,  if  it  be  a  material  part,  neces- 
sary to  identify  the  subject-matter,  will  reduce  the  whole 
instrument  to  the  condition  of  an  unrecorded  mortgage. 
Tryon  vs.  Munson,  77  Pa.,  250. 

XIV.  Neglect  in  record  of  foreclosure.  An  irregu- 
larity in  proceedings  in  a  scire  facias  on  a  mortgage,  as  a 
judgment  on  a  return  of  one  mkU,  cannot  afiect  the  compe- 
tency of  the  judgment,  or  a  sheriff's  sale  upon  it,  when  offered 
in  evidence  in  another  suit.  Allison  vs.  Rankin,  7  S.  &  R.,  269. 

XV.  Neglect  in  satisfying.  i.  An  administrator 
entered  satisfaction  of  a  mortgage  on  the  margin  of  a  record 
which  his  decedent  had  not  owned,  the  record  at  the  time 
showing  plainly  a  reference  to  the  record  of  the  assignment  of  a 
mortgage  which  his  decedent  did  own.  More  than  six  years 
afterwards,  one,  who  relying  upon  a  clear  search,  had  purchased 
the  property  encumbered  by  the  mortgage  thus  marked  satis- 
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fied  and  the  mortgage  being  enforced,  he  lost  the  amount 
*  thereof,  filed  a  bill  in  equity  against  the  administrator  to 
recover  compensation.  Held,  that  as  the  record  indicated 
precisely  what  mortgage  the  latter  intended  to  satisfy,  fraud, 
actual  or  constructive,  could  not  be  presumed,  or  more  than  a 
mere  mistake,  and  the  plaintifTs  remedy  was  barred  by  limit- 
ation. Binneyws.  Brown ^  ii6  Pa.,,  169.  2.  Satisfaction  of 
record  of  a  mortgage  by  one  without  authority,  by  a  mistake, 
whereby  an  innocent  bona  fide  purchaser  of  the  premises  is 
damnified,  is  such  an  illegal,  fraudulent  act  as  to  prevent  the 
running  of  the  statute  of  limitations,  until  the  discovery  of  the 
act  by  the  party  injured.  Brown  vs.  Binney^  17  W.  N.,  401. 
Brown  vs.  Henry^  106  Pa.,  262.  3.  Where  a  judgment  was 
obtained  on  bond  accompanying  a  mortgage  and  assigned  on 
record  to  a  third  party,  the  subsequent  fraudulent  entry  of  satis* 
Action  of  the  mortgage  by  the  mortgagee  did  not  abridge  or 
impair  the  lien  of  the  judgment  A  subsequent  mortgagee 
could  derive  no  benefit  from  the  act,  but  his  lien  would  be  still 
subordinate  to  the  prior  lien  of  the  judgment.  The  entry  of 
satisfaction  was  a  nullity,  so  far  as  it  respects  the  assignee  of  the 
judgment  and  the  subsequent  mortgagee.  DeWitt's  Appeal^ 
76  Pa.,  283.  4.  The  neglect  to  include  the  stipulated 
attorney's  commission  in  the  judgment  on  the  mortgage 
and  the  subsequent  satis&ction  of  such  judgment  is 
&tal  to  the  claim.  Faulkner  vs.  Wilson^  3  W.  N.,  339. 
5.  The  entry  of  satis&ction  on  a  mortage  by  an  attorney 
upon  a  forged  power,  although  duly  attested  by  the  recorder, 
does  not  discharge  the  lien.  Lancaster  vs.  Smith,  3  Lancaster 
Bar,  No.  44.  6.  An  entry  of  satis&ction  of  a  mortgage  by 
the  recorder  on  a  certificate  from  the  court  that  the  judgment 
thereon  had  been  satisfied,  does  not  discharge  the  lien  of  the 
mortgage,  where  the  judgment  had  not  been  satisfied  by  the 
assignees  of  record  of  the  mortgagee,  but  by  the  plaintiff  in  the 
judgment,  who  was  the  original  mortgagee.  Leech  vs.  BonsaUy 
9  Phila.,  204.     7.  Satisfaction  having  been  entered  of  record 

by  a  mortgagee  when  in  an  enfeebled  mental  condition,  for  a 
n 
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grossly  inadequate  consideration,  the  mortgagor,  who  was  her 
confidential  adviser  and  agent,  and  became  the  executor  of  her 
will,  is  chargeable  with  the  amount  of  such  mortgage 
in  the  settlement  of  his  account.  PUtock's  Estate^  9  Pa, 
County,  457.  38  Pittsburg  Journal,  310.  8.  There  is  no 
virtue  in  the  satis&ction  of  a  mortgage,  except  perhaps  as  to 
purchasers  or  other  mortgagees  without  notice,  that  prevents 
either  a  fraud  or  mistake  in  the  satisfaction  from  being  cor- 
rected. Where  the  entry  of  satisfaction  is  shown  to  have  been 
entered  by  mistake,  it  is  not  conclusive  as  between  the  parties 
to  the  transaction.  Wests  Appeal,  88  Pa.,  341.  Callahan's 
Appeal,  124  Pa.,  138.     Lancaster  vs.  Smith,  67  Pa.,  427. 

XVI.  Neglect  in  scire  facias,  i.  Where  properties 
have  been  omitted  by  mistake,  the  court  will  allow  the  record 
to  be  amended.  Potter  vs.  Grambo,  i  W.  N.,  484.  2.  A 
scire  facias  on  a  mortgage  takes  the  place  of  a  declaration  and 
should  show  on  its  face  an  immediate  cause  of  action.  Swift 
vs.  Allegheny  BuUding  Ass'n,  82  Pa.,  142. 

XVII.  Neglect  in  suit  upon.  The  assignee  of  a  mort- 
gage may  sue  upon  the  mortgage  in  his  own  name,  and  if  he 
sues  as  assignee  the  words  are  mere  surplusage.  Strawn  vs. 
Skunk,  no  Pa.,  259. 

XVIII.  Neglect  in  taking  property  under  and  subject 
TO  mortgage.  I .  Where  a  deed  recites  that  the  grantee  takes 
"  under  and  subject "  to  a  mortgage  debt,  and  there  was  no 
agreement  to  pay  or  assume  said  debt,  and  no  consideration 
moved  to  him  for  its  payment,  he  is  merely  a  dry  trustee  and 
not  personally  liable  for  the  mortgage  debt.  Girard  Life  Lns. 
Co,  vs.  Stewart,  86  Pa.,  89.  2.  Where  one  takes  a  convey- 
ance of  land  *'  under  and  subject  to  "  the  payment  of  a  mort- 
gage, he  covenants  to  pay  off  the  mortgage  debt,  and  cannot 
relieve  himself  of  this  liability  by  conveying  the  land  to  another 
person.     Peyton  vs.  Samuel,  24  Pittsburg  Journal,  138. 

XIX.  Neglect  of  assignee,  i.  The  assignee  of  a 
mortgage,  unless  the  mortgagor  has  estopped  himself,  holds  it 
subject  to  all  the  equities  of  the  assignor.     The  mortgagor 
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having  given  a  certificate  of  no  set-ofT,  is  estopped  from  setting 
up  a  defence  against  the  assignee.  Ashton's  Appeal^  73  Pa., 
153.  2.  The  assignee  of  a  mortgage,  who  does  not  inquire 
of  the  mortgagor  whether  he  has  any  defence,  takes  subject  to 
the  equities  of  the  mortgagor  against  the  mortgagee.  Earnest 
s%.  Hoskins^  100  Pa.,  551.  3.  Actual  notice  of  the  assign- 
ment of  a  mortgage  is  essential  to  the  completion  of  the  con- 
tract relation  between  the  assignee  and  the  mortgagor,  and 
until  such  notice  is  given,  the  mortgagor  does  no  wrong  in 
making  payment  to  the  mortgagee.  Foster  vs.  Carson,  159 
Pa.,  477.  4.  The  assignee  of  a  mortage,  though  allowed  to 
sue  in  his  own  name  as  assignee,  takes  it  subject  to  all  the 
equities  in  favor  of  the  mortgagor,  existing  at  the  time  of  the 
assignment.  Any  previous  payment  made  to  the  mortgagee 
by  the  mortgagor  shall  avail  him  as  payment  against  an 
assignee  who  has  neither  inquired  of  the  mortgagor  about  the 
state  of  his  indebtedness,  nor  given  him  notice  of  the  transfer. 
Horstman  vs.  Gerker^  49  Pa.,  282.  5.  The  purchaser  of  a 
mortgage  is  bound  to  make  inquiry  of  the  mortgagor  before 
purchasing,  and  is  chargeable  with  notice  of  any  defence  by 
way  of  payment  or  growing  out  of  the  equities  of  the  parties 
to  the  instrument  which  inquiry  would  have  brought  to  his 
notice.  Morgan's  Appeal^  126  Pa.,  500.  6.  The  assignee  of 
a  mortgage  takes  it  subject  to  all  the  equities  between  the 
original  parties,  but  not  to  any  secret  equities  not  arising  out 
of  the  instrument.  If  the  mortgagor  himself  negotiates  the 
sale  of  a  mortgage,  it  should  put  the  purchaser  upon  inquiry. 
MuUison^s  Estate,  6i  Pa.,  212.  7.  The  assignee  of  a  mort- 
gage takes  the  same  subject  to  all  equities  between  the  mort- 
gagor and  mortgagee,  but  not  subject  to  the  equities  between 
the  mortgagor  and  a  prior  assignee  of  the  mortgage.  Reinc- 
manvs,  fiobb,  98  Pa.,  474.  8.  The  assignee  of  a  specialty 
takes  it  subject  to  the  equities  of  the  obligor.  An  assignee 
of  a  mortgage,  without  taking  a  declaration  of  no  set-off,  or 
making  inquiries  of  the  mortgagor,  as  to  conditions  in  the  way 
of  payment,  takes  the  mortgage  subject  to  any  equities  between 
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the  parties.  Theyken  vs.  Machine  Co.,  109  Pa,,  95.  9.  An 
assignee  of  a  mortgage  takes  it  subject  to  all  defences,  unless 
he  ascertains  from  the  mortgagor  that  there  are  none. 
Although  an  assignment  under  seal  imports  a  consideration, 
the  assignee  must  prove  it  if  there  be  even  slight  evidence  to 
impeach  the  transaction.  TwUchell  vs.  McMuririe,  //Pa.,  383. 

XX.  Neglect  op  change  op  possession.  As  a  rule,  a 
mortgage  of  personal  property,  like  a  sale,  is  void  as  against 
creditors  if  a  corresponding  change  of  possession  does  not 
accompany  the  same.  But  where  a  removal  of  the  property 
is  impracticable,  when  all  has  been  done  that  reasonably  can 
be  to  mark  the  change  of  ownership  and  possession,  the  law  is 
satisfied.     Bismarck  Ass'n  vs.  Bolster,  92  Pa.  ,123. 

XXI.  Neglect  op  consideration,  i.  It  is  the  duty  of 
a  party  purchasing  a  mortgage  to  inquire  of  the  mortgagor 
whether  any  money  is  due  upon  it,  unless  he  receives  a  declara- 
tion of  no  set-off.  Clark  vs.  Gibson,  10  W.  N.,  522.  2.  A 
mortgage  made  with  intent  to  defraud  the  mortgagor's 
creditors  is,  nevertheless,  good  as  between  the  parties  to  it ; 
though  void  as  to  those  whom  it  was  intended  to  defraud 
Gill  vs.  Henry,  95  Pa.,  388.  Bonesteelws,  Sullivan,  104  Pa.,  9. 
3.  The  fact  that  a  mortgage  was  given  for  a  greater  sum  than 
was  due,  will  not  avoid  it,  unless  it  was  done  with  fraudulent 
intent  Irwin  vs.  Tabb,  17  S.  &  R.,  319.  Gordon  vs.  IVeston, 
I  W.,  388.  4.  Where  a  mortgagor  executed  a  mortgage 
without  consideration,  recorded  it,  but  retained  it  in  his  posses- 
sion, and  subsequently  had  the  mortgagee  assign  it  for  value, 
a  later  purchaser  from  him  of  the  property  mortgaged  is  bound 
by  the  constructive  knowledge  of  the  existence  of  the  mort- 
gage which  the  record  afforded.  Johnson  vs.  McCurdy,  83 
Pa.,  282.  5.  A  mortgfage  or  judgment  may  be  given  to 
secure  a  creditor,  not  only  for  a  debt  due,  but  for  responsibili- 
ties, which  are  contingent,  nay,  for  future  advances.  The  power 
of  sale  does  not  vary  the  case;  it  creates  no  trust  for  creditors. 
Stewart  vs.  Stocker,  i  W.,  140.  Parmentier  vs.  Gillespie,  9 
Pa.,  86.     Taylor  vs.  Cornelius,  60  Pa.,  195.     6.  A  married 
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woman  who  executed  and  properly  acknowledged  jointly  with 
her  husband  a  mortgage  upon  her  separate  real  estate,  can- 
not defeat  the  suit  of  the  mortgagee  thereupon  by  alleging 
that  she  never  received  the  consideration ;  it  is  sufficient  if  her 
husband  received  it.  IVentz  vs.  Acher^  2  Montgomery 
Co.,  91. 

XXII.  Neglect  of  inquiry  of  title.  The  actual,  visible 
possession  of  land  is  constructive  notice  to  purchasers  or  mort- 
gagees of  the  occupant's  title,  unless  he  has  put  on  record  a 
title  inconsistent  with  his  possession.  A  mortgagee  or  pur- 
chaser of  land  which  is  in  the  possession  of  an  occupant  other 
than  the  holder  or  grantor  of  the  recorded  title,  is  bound  to 
inquire  of  the  occupant  as  to  the  title  under  which  he  is  in 
possession.  A  mortgagee  who  omits  to  make  such  inquiry,  is 
af&cted  with  constructive  notice  of  an  existing  resulting  trust 
in  (avor  of  the  person  in  possession.     Rawe  vs.  Ream^  105 

Pa.,  543- 

XXIII.  Neglect  of  junior  encumbrancer.     It  is  the 

duty  of  a  junior  encumbrancer,  if  he  intends  to  claim  an  equity 
through  the  prior  encumbrance,  to  give  the  holder  notice. 
Mcllvcdnws.  Mutual  Co.y  93  Pa.,  30. 

XXIV.  Neglect  of  notice  of  execution.  Where,  after 
service  on  the  mortgagor,  and  judgment  obtained  on  the  mort- 
gage, the  mortgagor  dies,  it  is  not  necessary  to  warn  his 
personal  representatives  by  scire  facias  before  proceeding  to 
execution.     Hunsecker  vs.  Thomas^  89  Pa*,  1 54. 

XXV.  Neglect  of  purchaser  of  property.  The  pur- 
chase of  mortgaged  real  estate  entails  no  individual  liability 
upon  the  purchaser  of  such  premises,  without  a  voluntary 
s^eement  on  the  part  of  such  purchaser  to  that  effect.  Allen- 
town  Bank's  Appeal,  17  Phila.,  568. 

XXVI.  Neglect  of  purchaser  of  land  subject  to. 
I.  The  personal  liability  of  a  vendee  of  land  "  under  and  sub- 
ject" to  a  mortgage  may  be  avoided  by  an  agreement  between 
the  vendor  and  vendee,  that  the  vendee  shall  not  assume  per- 
sonal liability.     Parol  evidence  of  such  agreement  is  admis- 
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sible.  One  who  takes  "  under  and  subject "  to  a  mortgage 
makes  the  debt  his  own,  and  cannot  relieve  himself  of  this 
personal  liability  by  conveying  the  land  to  another.  Girard 
Life  Ins.  Co.  vs.  Addicks,  S  W.  N.,  75.  Morris  vs.  Guier, 
Idem,  132.  Hirsfs  Appeal,  g2  Pa.,  491.  Seeger's  Estate,  6 
W.  N.;369.  Stokes  ws.  Williams,  Idem,  ^yy  Taylor  vs.  Magee, 
92  Pa.,  491.  Peyton  vs.  Samuel^  4  W.  N.,  105.  Heritage  vs. 
Bartlett,  8  W.  N.,  26.  2.  Although  the  clause  in  a  deed  *'  under 
and  subject "  to  a  mortgage  is  a  covenant  of  indemnity  only  as 
between  grantor  and  grantee,  yet  such  grantee  may  so  contract 
with  the  grantor  as  to  make  himself  personally  liable  to  the  mort- 
gagee for  the  amount  of  his  mortgage.  Merriman  vs.  Moore, 
90  Pa.,  78. 

XXVII.  Neglect  to  allow  commissions,  i  .  Where  a 
mortgagee,  who  is  an  attomey-at-law,  sues  out  the  mortgage 
he  is  entitled  to  the  commission  for  collection.  Bedell  vs. 
McCormick,  23  W.  N.,  28.  2.  The  five  per  cent,  clause  for 
expenses  of  collection  in  the  mortgage  is  not  a  penalty,  but 
an  agreed  compensation  for  expenses  incurred.  It  is 
not  an  unreasonable  amount,  unless  the  mortgage  is 
very  large.  When  excessive,  the  court,  in  its  discretion, 
may  reduce  it  Moller  vs.  Ohse^  5  W.  N.,  510.  Meatland 
vs.  Daly,  6  W.  N.,  31.  Wain  vs.  Massey,  96  Pa.,  87.  Rest 
vs.  Worihington,  9  W.  N.,  192.  Terry  vs.  SUmmer,  17 
W.  N.,  155. 

XXVIII.  Neglect  to  discharge.  Where  a  person  takes 
title  to  land  subject  to  two  mortgages,  he  cannot  at  a  subse- 
quent sale  under  the  first  mortgage  buy  in  the  property  and 
hold  it  divested  of  the  lien  of  the  second  mortgage.  Kennedy 
vs.  Borie,  166  Pa.,  360. 

XXIX.  Neglect  to  deliver.  Where  a  mortgage  has 
not  been  delivered  by  the  maker,  but  is  surreptitiously  put  in 
circulation  without  his  consent,  it  has  no  valid  existence. 
Nolan  vs.  King,  4  Northampton  Co.,  342. 

XXX.  Neglect  to  demand  interest.  Presumption  of 
payment  arises  where  neither  the  interest  nor  the  principal  of 
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a  mortgage  has  been  demanded  for  more  than  twenty  years. 

Michenervs,  Michener^  17  W,  N.,  266. 

XXXI.  Neglect  to  extinguish.  A  mortgage  does  not 
necessarily  merge  or  become  extinguished  in  consequence  of 
an  assignment  of  it  being  made  to  the  owner  of  the  mortgaged 
premises,  if  the  intention  of  the  parties  be  otherwise.  Wagner 
vs.  Wenrich^  i  Woodward's  Decisions,  37. 

XXXII.  Neglect  to  foreclose.  Where  a  loan  is  made 
on  bond  and  mortgage,  and  judgment  is  entered  on  the  bond, 
the  mortgaged  premises  being  primarily  liable,  must,  if  the 
mortgagor  so  elect,  be  exhausted  before  the  personal  property 
of  the  mortgagor  can  be  taken  in  execution.  Borland  vs.  Elton ^ 
14  W.  N.,  563. 

XXXIII.  Neglect  to  give  notice  of  assignment.  Pay- 
ment by  the  obligor  to  the  obligee  of  a  bond  accompanying  a 
mortgage  extinguishes  the  mortgage,  even  in  the  hands  of  an 
assignee  of  the  mortgage  for  a  valuable  consideration,  who 
neglects  to  notify  the  obligor  of  the  assignment  before  pay- 
ment of  the  bond.     Hodgdan  vs.  Naglee^  5  W.  &  S,,  217. 

XXXIV.  Neglect  to  index.  Actual  notice  to  a  sub- 
sequent purchaser  or  encumbrancer  of  the  existence  of  a  prior 

mortgage  upon  land,  recorded  but  not  indexed,  is  equivalent 

« 

to  the  constructive  notice  of  the  index.     Speer  vs.  Evans,  47 
Pa«,   141. 

XXXV.  Neglect  to  inform  assignee  of  an  agree- 
ment. The  assignee  of  a  mortgage  is  not  affected  by  a  col- 
lateral agreement  between  the  mortgagor  and  mortgagee,  made 
at  the  time  of  the  execution  of  the  mortgage,  of  which  he  has 
had  no  notice.     McMasters  vs.  Wilhelm,  85  Pa.^  218. 

XXXVI.  Neglect  to  order  satisfied.  In  the  absence 
of  notice  to  all  parties  interested,  the  orphans*  court  has  no 
power  to  order  an  administrator  to  enter  satisfaction  of  a  mort- 
gage without  actual  receipt  by  him  of  the  money.  Albertson's 
Estate,  20  Phila.,  82. 

XXXVII.  Neglect  to  pay.  i.  A  vendee  of  property 
taken  expressly  subject  to  a  mortgage,  makes  the  debt  his 
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own ;  and  if,  on  sale  upon  the  mor^;age,  there  is  a  deficiency 
which  the  vendor  is  obliged  to  pay  on  his  bond,  he  may  recover 
in  an  action  against  the  vendee.  Burke  vs.  Gummey,  49 
Pa.)  518.  2.  In  a  mortage, payable  by  instalments,  the  stip- 
ulation  that  the  mortgagee  might  sue  out  a  scire  facias  and 
proceed  at  once  for  the  whole  amount  remaining  unpaid  in  case 
the  mortgage  should  be  in  de&ult  thirty  days  on  any  instal- 
ment, makes  all  unpaid  instalments  recoverable  at  that  time. 
Robinson  vs.  Loonds,  51  Pa.,  78.  3.  Scire  facias  on  a  mort- 
gage under  the  statute,  is  original  process  provided  for  on  the 
default  of  the  mortgagor,  and  lies  on  all  mortgages,  recorded 
or  unrecorded.  It  is  a  local  action  and  must  issue  in  the 
county  where  the  land  lies,  and  two  returns  of  nihil  are  equal 
to  a  return  of  scire  feci.  Tryon  vs.  Munson,  TJ  Pa.,  250. 
Taylor  vs.  Youngs  71  Pa.,  81. 

XXXVIII.  Neglect  to  pay  attorney's  commission. 
An  attorney's  commission  provided  for  in  the  mortgage  is  col- 
lectible, although  no  notice  was  given  of  the  intention  to  fore- 
close, where  the  mortgagor  does  not  tender  debt,  interest  and 
costs  of  maturity.  Warwick  Iron  Co.  vs.  Morton,  7  Mont- 
gomery Co.,  86. 

XXXIX.  Neglect  to  pay  in  coin.  Where  a  mort- 
gage is  by  its  terms  payable  in  coin,  parol  evidence  of  an 
agreement  to  take  a  fixed  rate  of  premium  is  inadmissible. 
Fries  vs.  Fox,  2  W.  N.,  263.     Parish  vs.  Kohler,  Idem,  488, 

XL.  Neglect  to  pay  in  silver.  Where  a  mortgage 
is  payable  in  lawful  silver  money  with  interest,  judgment  for 
the  amount  due  in  lawful  silver  money  of  the  United  States 
was  proper.  Interest  is  to  be  paid  in  the  same  coin  as  the 
principal.     McCalla  vs.  Ely,  64  Pa.,  254. 

XLI.  Neglect  to  pay  interest.  i.  Where  it  is  pro- 
vided in  a  mortgage,  that  in  de&ult  of  the  prompt  payment  of 
interest  the  entire  sum  shall  become  due,  the  only  notice 
required  of  the  mortgagee  is  the  service  of  the  writ  But  where 
the  conduct  of  the  mortgagee  clearly  indicated  his  intention  to 
waive  the  contract  right,  or  his  declarations  to  the  mortgagor 
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misled  or  lured  him  to  inaction,  judgment  for  the  principal 
will  not  be  given.  Mere  delay  of  suit  or  neglect  of  demand  is 
not  waiver,  nor  is  the  creditor's  absence  from  the  country,  nor 
his  concealment  to  avoid  the  receipt  of  the  interest  ground 
for  relief.  Atkinson  vs.  Walton^  162  Pa.,  219.  2.  Though 
a  life  tenant  of  real  estate,  subject  to  a  mortgage  of  the  fee, 
simply  sutlers  the  interest  to  remain  unpaid,  whereupon  the 
mortgage  is  foreclosed,  there  is  nothing  in  his  default  which  will 
prevent  him  from  becoming  a  purchaser  of  the  fee  at  a  sale 
upon  the  mortgage  judgment  A  life  tenant  owes  the  remain- 
der man  no  duty,  and  is  not  charged  with  any  trust.  If,  by  his 
wilful  neglect  or  default,  the  estate  is  lost,  the  only  redress  is 
an  action  for  damages.  Fidelity  Deposit  Co,  vs.  Dietz,  132 
P*v  36.  3.  A  verbal  promise  by  the  mortgagee  to  notify  the 
mortgagor  from  time  to  time  when  the  interest  should  become 
due,  is  not  binding.  Gerke  vs.  Jacoby^  7  W.  N.,  438.  4.  A 
stipulation  in  a  mortgage,  that  on  default  of  the  payment  of 
interest,  the  principal  shall  forthwith  become  due  and  payable 
is  not  in  the  nature  of  a  forfeiture  or  penalty,  but  an  essential 
part  of  the  contract.  Gulden  vs.  O' Byrne ^  7  Phila.,  93.  5.  It 
is  customary  to  provide  in  a  mortgage,  that  upon  default  in 
payment  of  interest,  the  whole  debt  secured  by  the  mortgage 
shall  become  immediately  liable.  A  defendant  who  offers  no 
excuse  for  his  neglect  to  pay  interest,  will  not  be  favorably 
regarded  by  a  court  of  equity.  Warwick  Iron  Co.  vs.  Morton^ 
148  Pa.,  72.  6.  A  demand  of  interest  due  upon  a  mortgage 
is  not  necessary  prior  to  instituting  suit  under  the  usual  thirty 
days'  clause.  Acts,  however,  tending  to  put  defendant  off 
his  guard  will  entitle  him  to  relief.  If  the  interest  fall  due 
on  Sunday,  it  may  be  paid  on  Monday.  GaskiU  vs. 
Scheneile^  2  W.  N.,  156.  McNeil  vs.  Amey,  Idem,  65. 
Gerke  vs.  Jacoby,  7  W.  N.,  438.  Hughes  vs.  Snyder,  2 
W.  N.,  65.  7.  Where,  by  the  terms  of  a  mortgage,  the 
principal  becomes  due  upon  default  of  the  prompt  pay- 
ment of  interest,  a  foreclosure  may  be  made  at  the  expira- 
tion of  such  period.       Taylor  vs.  Foulkrod,   3  W.  N.,  171. 
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German  Building  Ass'n  vs,  Metzger,  Idem^  204.     Pancoast  vs. 

Haas,  I  W.  N.,  264. 

XLII.  Neglect  to  produce  in  court.  In  the  trial  of  a 
scire  facias  sur  mortgage,  an  exemplification  of  the  record  of 
the  mortgage  is  as  good  evidence  as  the  mortgage  itself.  Of 
course,  if  the  original  be  needed  by  the  defendant  as  evidence, 
he  has  the  power  to  compel  its  production.  Lancaster  \^, 
Smith,  67  Pa„  432. 

XLIII.  Neglect  to  properly  register.  A  purchaser 
at  sheriff's  sale  is  not  bound  to  notice  a  mortgage  defectively 
registered.     Goepp  vs.  Gartiser^  35  Pa.,  130. 

XLIV.  Neglect  to  record,  i.  A  mortgage,  unre- 
corded in  the  lifetime  of  the  mortgagor,  has  no  preference 
over  other  specialty  debts  out  of  the  proceeds  of  the  sale  by 
the  sheriff  of  the  mortgaged  premises,  after  the  decease  of  the 
mortgagor.  The  moment  a  man  dies,  leaving  debts,  every 
creditor  has  a  lien  on  his  estate.  Such  debts  have  their  various 
grades,  fixed  by  the  death  of  the  debtor,  and  all  specialty  debts 
are  to  be  paid  equally.  Adams^  Appeal^  i  P.  &•  W.  448. 
2.  A  public  sale  under  a  second  mortgage  divests  the  lien  of 
a  first  mortgage,  where  a  judgment  was  entered  against  the 
defendant  before  the  first  mortgage  was  recorded.  This  is  not 
the  case,  where  a  notice  was  given  at  the  sale  that  the  purchaser 
would  take  subject  to  the  first  mortgage.  Ashmead  vs. 
McCarthur,  67  Pa.,  326.  3.  A  mortgage,  imperfectly  recorded, 
is  ineffectual  as  a  lien  against  subsequent  judgment  creditors. 
Actual  notice,  however,  of  its  existence  to  the  mortgagee  of  a 
second  mortgage,  at  the  date  of  its  execution,  would  render 
such  first  mortgage  good  as  to  him.  Bank  vs.  Bank,  7 
W.  &  S.,  335.  4.  A  mortgage  given  for  the  purchase  money 
of  real  estate,  executed  before,  but  not  recorded  until  after 
judgments  had  been  entered  against  the  mortgagor,  is  entitled 
to  priority  over  them  in  the  distribution  of  the  proceeds  of  a 
sheriff's  sale  of  the  land,  where  the  judgment  creditors  had 
actual  knowledge  of  the  mortgage  before  the  debts  were  con- 
tracted   for  which  the   judgments  were  obtained.     Britton*s 
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Appeixl^^^  Pa.y  172.  5.  Where  proof  was  adduced  that  a 
deed  was  antedated,  and  the  purchase  money  mortgage  simul- 
taneously given  had  been  recorded  within  sixty  days  from  the 
time  it  was  actually  executed  and  delivered,  it  was  held,  that 
the  lien  of  the  mortgage  was  not  divested,  but  still 
held  the  land  in  the  hands  of  the  purchaser.  Cake's 
Appeal y  23  Pa.,  i86.  Parie  vs.  Neeley,  90  Pa.,  52.  6. 
A  judgment  and  mortgage  entered  on  the  same  day, 
are  entitled  to  an  equality  of  distribution.  Clawson  vs. 
Ekkbaunty  2  Grant,  130.  Magawvs,  Garrett,  25  Pa.,  319. 
7.  Where  a  purchase-money  mortgage  was  not  recorded  until 
after  the  entry  of  a  judgment  under  which  the  property  was 
sold,  and  the  purchaser  at  the  sale  agreed  to  take  the  land  sub- 
ject to  the  mortgage,  he  is  bound  thereby.  Crooks  vs.  Doug- 
lass,  56  Pa.,  51.  8.  A  bona  fide  purchaser  is  not  affected  by 
an  unrecorded  mortgage  of  which  he  has  not  actual  notice,  or 
notice  of  circumstances  sufficient  to  put  him  on  inquiry  and 
to  lead  him  to  the  truth.  This  principle,  however,  exists  only 
for  the  protection  of  purchasers,  who  invoke  it.  Directors  of 
the  Poor  vs.  Royer,  43  Pa.,  152.  9.  If  purchase  money  be 
secured  by  two  mortgages,  recorded  on  the  same  day, 
though  at  different  hours,  and  within  sixty  days  of  their  date, 
one  cannot  be  prior  to  the  other,  and  a  sheriff's  sale  on  either 
divests  both.  Dungan  vs.  American  Ins,  Co,,  52  Pa.,  253. 
10.  By  act  of  March,  1820,  a  mortgage  is  not  a  lien  until 
recorded,  except  that  purchase  money  mortgages  may  be 
recorded  within  sixty  days  from  their  execution.  Foster's 
Appeal ,  3  Pa.,  79.  II.  An  absolute  deed  and  defeasance, 
made  at  the  same  time,  constitute  a  mortgage ;  and  if  the 
defeasance  be  not  recorded,  it  is  deemed  an  unrecorded  mort- 
gage, and  is  postponed  to  a  judgment  of  subsequent  date,  not- 
withstanding the  deed  has  been  recorded.  Friedley  vs.  Hamil- 
ton, 17  S.  &  R.,  70.  Jaques  vs.  Weeks,  7  W.,  268.  Coopfnan 
vs.  Baccastow,  84  Pa.,  363.  12.  Where  a  mortgage  not  for 
purchase  money,  and  a  judgment  were  entered  of  record  on 
the  same  day,  there  being  nothing  of  record  to  show  the 
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precise  time  of  the  eqtiy  of  either,  they  are  payable  pro  rata. 
The  rule  is  to  treat  the  two  liens  as  commencing  simultane- 
ously, and  if  the  land  of  the  debtor  is  not  sufficient  to  pay 
both,  the  loss  must  be  divided  in  equal  proportions.  Hendrick- 
son's  Appeal f  24  Pa.,  364.  13.  An  unrecorded  mortgage,  to 
secure  the  payment  of  money,  is  not  a  lien,  as  against  a  subse- 
quent judgment.  In  such  a  case,  notice  of  the  mortgage  is 
not  material.  Hibberd  vs.  Bolder,  i  Grant,  266.  14.  Under 
the  acts  of  April  27,  1855,  and  April  3,  1868,  the  lessee  of 
a  colliery,  mining  land  or  manufactory  could  mortgage  his 
lease  in  the  demised  premises.  If  the  mortgagee  of  a  lease- 
hold fails  to  record  the  lease  with  the  mortgage,  or  to  cause 
full  reference  to  be  made  in  the  mortgage  to  the  book  and 
page  where  the  lease  is  then  recorded,  the  mortgage  is 
without  lien.  Hilton's  Appeal,  116  Pa,,  351.  15.  An  un- 
recorded mortgage  is  good  between  the  parties,  and  a  scire 
facias  may  issue  upon  it.  If  the  writ  is  defective  in  not  recit- 
ing the  provision  in  the  mortgage,  that  upon  the  failure  of 
any  instalment  of  principal  the  whole  debt  secured  thereby 
should  become  due,  and  that  a  scire  facias  might  there  upon 
issue,  is  a  clerical  error  and  amendable,  even  at  the  trial. 
Hosievs.  Gray,  71  Pa,,  204.  16.  Where  a  mortgage,  though 
prior  in  point  of  time,  is  not  recorded  until  the  entering  of  a 
subsequent  judgment,  the  lien  of  the  judgment  is  preferred. 
As  a  mortgage  is  but  a  security  for  a  debt,  mortgagees  should 
remember  the  maxim,  prior  in  tempore,  portior  in  jure.  This 
preference  exists,  it  seems,  even  though  the  judgment  creditor 
had  notice  of  the  mortgage,  before  his  judgment  was  entered. 
Hulingsvs.  Gut&rie,  4Pei.j  123.  17.  An  unrecorded  mort- 
gage can  take  nothing  as  against  judgments  in  point  of  law, 
nor  is  entitled  to  any  preference  in  equity.  If  it  is,  it  must  be 
by  bringing  home  to  the  owners  of  the  judgments  actual 
notice  of  the  existence  of  the  unrecorded  mortgage,  not  only 
before  their  respective  liens  attached  but  before  the  debts  in 
which  they  are  founded  were  contracted.  Britton's  Appeal,  45 
Pa,,  127.    Lahr's  Appeal,  go  V9i.^  507.    18.  Mortgages  must 
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be  recorded  in  "  mortgage  books/'  and  are  not  properly 
recorded  in  any  other  species  of  book  where  they  cannot  be 
found  by  means  of  the  mortgage  index.  There  is  no  parol 
equitable  mortgage  of  lands  by  the  deposit  of  title  deeds  in 
Pennsylvania.  Luck's  Appeal ^  44  Pa.,  519.  Jaquesvs.  Weeks, 
7  W.,  270.  19.  Express  personal  notice  of  an  unrecorded 
mortgage  to  a  subsequent  purchaser  or  mortgagee  of  the 
property,  before  such  conveyance  or  second  encumbrance, 
suffices  to  sustain  a  prior  lien  ;  otherwise  not.  Levinz  vs.  Willy 
I  D.,  435.  Burke  ws.  Allen,  3  T,,  351.  Clow  vs.  Woods,  5 
S.  &  R.,  275.  20.  An  unrecorded  mortgage  is  good  against 
the  mortgagor  himself  or  his  alienee  or  mortgagee  with  actual 
notice,  or  a  judgment  creditor  with  notice  before  his  debt  is 
contracted.  A  scire  facias  may  issue  upon  it.  Tryon  vs.  Mun- 
son,  yy  Pa.,  262.  McLaughlin  vs.  Ihmsen,  85  Pa.,  366. 
21.  A  first  mortgagee,  suffering  the  title  deeds  of  the 
estate  to  remain  in  the  hands  of  the  mortgagor,  who 
afterwards  executes  a  second  mortgage,  shall  be  post- 
poned in  Great  Britain ;  but  the  case  has  been  decided 
otherwise  here.  Maclay  vs.  Work,  5  B.,  161.  22.  Where 
an  attorney  at  law  neglects  to  record  the  mortgage 
of  a  client  until  other  liens  are  created  against  the  mortgagor's 
estate,  and  he  has  become  insolvent,  an  action  can  be  sustained 
against  the  attorney  by  the  mortgagee.  Miller  ws.  Wilson,  3 
Pittsburg  Jotinial,  08.  23.  The  statute  declares,  that  all  mort- 
gages  shall  have  priority  according  to  the  date  of  recording 
the  same.  Yet  an  unrecorded  mortgage  is  good  as  against 
the  mortgagor  or  any  one  claiming  under  him  with  notice  of 
the  mortgage.  Mellon* s  Appeal,  32  Pa.,  129.  24.  An  unre- 
corded mortgage  is  good  at  common  law.  It  is  to  protect 
subsequent  bofta  fide  purchasers  or  mortgagees,  that  the  statute 
postpones  it  If  the  junior  grantee  knows  of  the  first  mort- 
gage, though  it  be  unrecorded  when  he  takes  his  deed,  he 
cannot  be  injured.  Murphy  vs.  Nathans,  46  Pa.,  5 14.  25.  An 
unrecorded  mortgage  will  avail  against  the  mortgagor  or  his 
alienee,  or  mortgagee  with  notice,  or  a  voluntary  assignee  for 
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creditors.  It  is  neither  a  lien  nor  such  an  estate  as  stands  in 
the  way  of  an  orphans'  court  sale  for  the  payment  of  debts ; 
it  is  no  higher  than  a  specialty  debt.  A  debt  secured  by  an 
unrecorded  mortgage  without  possession  taken  under  it  in  the 
lifetime  of  the  mortgagor  cannot,  upon  his  death,  take  prece- 
dence of  his  general  debts,  but  must  come  in  for  its  share  as 
one  of  them.  Nice's  Appeal,  54  Pa.,  200.  26.  A  mortgage 
recorded  in  only  one  of  two  adjoining  counties,  but  embracing 
a  farm  lying  in  both,  is  not  a  lien  upon  the  land  lying  in  the 
county  where  it  is  not  recorded,  except  as  to  the  mortgagor 
and  others  who  have  actual  notice  of  its  existence.  Construct- 
tive  notice  will  not  arise  from  a  note  in  the  mortgc^e  index, 
that  a  part  of  the  mortgaged  land  lies  in  an  adjoining  county 
where  the  mortgage  is  not  recorded.  Oberholtzer's  Appeal,  124 
Pa,,  583.  27.  The  chief  object  of  recording  a  mortgage  is 
to  give  actual  notice  of  encumbrances  on  title.  Mortgages 
shall  not  be  liens  until  left  for  record,  except  mortgages  for 
purchase  money,  which  continue  to  be  liens  from  the  date  of 
their  execution,  if  recorded  within  sixty  days  thereafter.  Parke 
ws,Neeley,  90  Pa.,  52.  28.  Unless  a  purchase-money  mortgage 
be  recorded  within  sixty  days  after  its  date,  other  encumbrances 
recorded  or  entered  prior  to  its  recording  are  a  prior  lien  on  the 
property.  Parke  vs.  Neeley,  9  W.  N.,  193.  Euerhart  vs.  Fer- 
guson, I  W.  N.,  102.  Woodrow  vs.  Blythe^  2  Delaware  Co.,  18. 
29.  The  act  of  171 5  declares,  that  no  mortgage  shall  be  good 
or  effectual  to  pass  any  estate  unless  it  be  recorded.  It  makes 
no  exception.  Yet  such  a  mortgage  has  always  been  held  good 
against  all  persons  except  subsequent  purchasers  from  the 
mortgagor  or  mortgagees  without  notice.  It  is  good  against 
execution  creditors  of  the  mortgagor.  Such  creditors  cannot 
be  defrauded  by  a  secret  transfer,  and  recording  acts  are  not 
made  for  their  benefit  Richardson  vs.  Montgomery,  49 
Pa.,  209.  30.  An  agreement  by  the  parties  thereto,  that  one 
of  two  mortgages  executed  at  the  same  time,  shall  be  the 
prior  lien,  will  be  enforced  as  between  the  parties,  although  the 
mortgage  postponed  was  first  recorded.     Rigler  vs.  Lights  90 
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Pa.,  235.     31.  A  mortgagee,  with  notice  of  an  outstanding 
unrecorded  mortgage,  is  not  considered  to  be  a  bona  fide  pur- 
chaser, and  is  not  allowed  to  reap  any  advantage  from  the 
recording  acts,  for  he  is  not  one  whom  such  acts  were  designed 
to  protect      Rixstine's  Estate,  3   Pa.   Dist.,  227.       32.  An 
unrecorded  mortgage,  is  not  a  lien  on  the  land  against  a  subse- 
quent judgment  creditor.     The  judgment  gives  the  creditor 
a  general  lien  ;  the  mortgage  a  specific  one.    The  mortgage  is 
but  a  security  for  the  debt,  specific  and  limited.     Semple  vs. 
Burd,  7  S.  &  R.y  286.     33.  A  mortgage  is  void  against  sub- 
sequent purchasers  and  mortgagees,  if  not  recorded  in  proper 
time  and  place,  unless  recorded  before  the  subsequent  ones. 
Sender  vs.  Morrow,  33  Pa.,  84.      34.  A  purchaser  from  one 
whose  deed  is  unrecorded,  is  affected  with  notice  of  an  unre- 
corded mortage  mentioned  in  his  receipt  for  purchase  money 
at  the  foot  of  such  deed.     Steckel  vs.  Desk,  12  W.  N.,  130. 
35.  If  the  vendor,  at  the  time  of  parting  with  his  title,  takes  a 
mortgage  or  judgment  as  a  part  of  the  transaction  to  secure 
his    purchase    money,  he    retains    a   lien    upon    the   estate 
conveyed,  not    to  be  displaced  by  any  other  encumbrance, 
provided  the  mortgage  be   recorded  within  the  sixty  days 
allowed   therefor,    or    the    judgment    be    entered    on    the 
same     day.      Stoner    vs.     Neff,    50     Pa.,    258.      36.    If 
the    purchaser  of   a  property  knows,  at    the  time   of   the 
purchase,  of  the  existence  of  a  mortgage,  which  has  not  been 
recorded,  the  premises  will  be  bound  by  the  mortgage.  Stroud 
vs.  Lockart,  4  D.,  153.     37.  Notice  of  a  mortgage  to  a  pur- 
chaser at  sheriff's  sale  will  affect  him  equally  with  a  registry. 
Solms  vs.  McCtdloch,  5  Pa.,  473.     Overruled,  Uhlervs,  Hutch- 
inson, 23  Pa.,  no.     38.  The  holder  of  an  unrecorded  mort- 
gage,  or  of  a  mortgage  illegally  recorded,  by  giving  notice  of 
its  existence,  at  a  sheriff's  sale  upon  a  judgment,  cannot  bind 
the  estate  mortgaged  in  the  hands  of  a  purchaser  at  such  sale, 
where  the  judgment  creditor  had  no  notice  of  the  mortgs^e 
when  his  judgment  was  entered.     Where  the  mortgage  is 
made  by  an  absolute  conveyance  with  a  deed  of  defeasance, 
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and  the  defeasance  is  unrecorded,  it  will  be  considered  an  unre- 
corded mortgage.  Mortgages  must  be  recorded  in  mortgage 
books  to  be  liens.  Uhler  vs.  Hutchinson^  23  Pa.,  1 10.  Colder 
vs.  Chapman,  52  Pa,,  362.  39.  Although  a  mortgage 
imperfectly  recorded  is  ineffectual  as  a  lien  against  subsequent 
judgment  creditors,  yet  if  there  be  a  second  mortgage  recorded 
before  the  judgments  entitled  to  the  proceeds,  and  such  mort- 
gs^ee  had  actual  notice  of  the  first  mortgs^e  when  he  took  his 
own,  the  first  mortgage  is  good  as  to  him,  and,  therefore, 
entitled  to  have  the  money  appropriated  to  it  or  so  much  thereof 
as  is  necessary  to  satisfy  it.  The  creditors  subsequent  to  the 
second  mortgage  could  not  come  in  until  it  was  satisfied,  and 
it  cannot  be  until  the  first  mortgage  is.  Wilcocks  vs.  Waln^ 
10  S.  &  R,,  380.  Manufacturers  Bank  vs.  Bank  of  Penna,  7 
W.  &  S.,  335.  Loucheim  Bros:  Appeal,  67  Pa.,  53. 
40.  Where  a  proper  book  is  kept  for  the  purpose  of  showing 
when  a  mortgage  is  left  for  record,  the  lien  of  the  mortgage 
begins  from  the  time  of  the  entry  in  this  book,  and  the  delay 
of  the  recorder  in  recording  or  indexing  a  mortgage  will  not 
divest  its  lien.  It  is  not  incumbent  upon  the  mortgagee  to  super- 
vise the  recorder  and  see  that  the  mortgage  is  recorded  and 
indexed.  Woods  &  Brown's  Appeal,  82  Pa.,  116.  Brown 
&  Wood's  Appeal,  3  W.  N.,  35.  Brown's  Appeal,  24  Pittsburg 
Journal,  38. 

XLV.  Neglect  to  record  assignment,  i  .  An  assignee 
of  a  mortgage  is  not  obliged  to  record  the  assignment,  as  the 
mortgage  is  a  subsisting  legal  encumbrance.  Goffvs,  Denny, 
2  Phila.,  275,  2.  The  assignee  of  a  mortgage,  under  the 
recording  acts,  is  not  bound  to  register  his  assignment  He 
stands  in  the  position  of  the  mortgagee  so  far  as  regards  the 
legal  title,  but  is  unaffected  with  an  equity  of  which  he  had  no 
knowledge,  and  against  which  he  could  not  have  guarded 
himself.  Mottvs,  Clark,  9  Pa.,  399 ;  but  see  PhiUipsws.Bank, 
18  Pa.,  402.  Fisher  vs.  Knox,  13  Pa.,  626.  3.  Under  the 
act  of  April  9,  1 849,  recording  the  assignment  of  a  mortgage 
is  notice  to  a  subsequent  assignee,  even  if  no  actual  notice  of 
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the  prior  assignment  has  been  given  him.^  Pepper's  Appeal^  jy 
P**>  373-  4-  Recording  an  assignment  of  mortgage  is  not 
necessary  as  against  one  who  has  actual  notice  thereof.  Quein 
vs.  Smithy  io8  Pa.,  325.  5.  Since  the  act  of  April  14,  1849, 
the  recording  of  an  assignment  of  a  mortgage  is  a  duty  which 
the  assignee  owes  to  subsequent  purchasers  and  assignees. 
Where  the  assignment  is  on  the  back  of  the  bond,  though 
not  recorded,  a  subsequent  assignee  of  the  bond  and  mort- 
gage, who  does  not  require  the  production  of  the  bond,  is  him- 
self guilty  of  supineness,  and  must  suffer  the  loss,  if  any. 
Skarpevs.  Hutchinson,  i  Kulp,  405. 

XLVI.  Neglect  to  release.  The  mortgagee  is  not 
bound  to  release  any  part  of  the  mortgage  without  the  pay- 
ment of  the  entire  principal.  Home  Building  Ass'n  vs.  Troth^ 
3  Delaware  Co.,  169. 

XLVII.  Neglect  to  satisfy,  i  .  The  &ct  of  a  mortgagee 
becoming  the  owner  of  the  mortgaged  premises,  is  notice  to  a 
purchaser  from  the  mortgagee  that  the  mortgage  is  satisfied ; 
and  this  although  the  land  was  sold  at  sheriff's  sale,  subject  to 
the  lien  of  the  mortgage.  Brown  vs.  Simpson,  2  W.,  233. 
2.  A  court  of  equity  will  not  decree  the  satisfaction  of  a  mort- 
gage, unless  it  is  proved  to  have  been  paid  ;  lapse  of  time  is 
not  sufficient  ground  for  its  interference.  Coates  vs.  Roberts,  2 
Phila.,  244.  McMullin's  Petition,  i  W.  N.,  403.  3.  Under 
the  statute,  an  action  will  lie  for  damages  for  neglect  of  a 
mortgagee  to  enter  satisfaction  on  a  mortgage  which  has  been 
paid,  and  which  he  has  been  requested  to  mark  satisfied  of 
record.  Haubert  vs.  Haworth,  78  Pa.,  78.  4.  Where  the 
wife  sold  her  real  estate,  and  a  mortgage  for  part  of  the  pur- 
chase money  was  taken  in  the  name  of  the  husband  and  wife, 
they  are  not  accounted  joint  mortgagees,  and  payment  to  him 
with  his  entry  of  satisfaction  will  not  discharge  the  mortgage, 
but  the  wife  may  recover  thereon  in  a  scire  facias  against  the 
mortgagor.  Entry  of  satisfaction  in  such  case  is  not  evidence 
of  payment  even  to  the  husband.     McKinneyws,  Hamilton,  51 

Pa.,  63.     5.  Where  a  bond  accompanied  a  mortgage  and  the 
n 
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bond  was  paid,  but  the  mortgagee,  a  bank,  instead  of  satisfying 
the  mortgage,  retained  it  as  security  for  further  discounts,  held, 
that  as  to  judgment  creditors  the  mortgage  was  satisfied,  and 
the  lien  was  not  continued  Mitchell v^.  Coombs^  96  Pa.,  430. 
6.  A  bill  in  equity  for  entry  of  satisfaction  on  a  mortgage  must 
allege  something  more  than  delivery,  execution  and  payment, 
and  the  refusal  of  the  mortgagee  to  enter  satisfaction.  It  should 
show  who  is  the  legal  holder,  and  the  tender  of  reasonable 
charges.  Owens  vs.  Owens,  i  C.  P.  Reporter,  1 5.  7.  Where  a 
mortgage  is  due,  and  there  is  a  dispute  as  to  the  amount 
unpaid,  the  mortgagor  may,  under  the  act  of  April  3,  185 1, 
upon  petition  to  the  court,  pay  into  court  the  principal  and 
interest  claimed,  together  with  commissions  and  costs,  and  the 
court  shall  thereupon  order  the  mortgage  satisfied  of  record. 
Pennock  vs.  Stewart,  104  Pa.,  184.  8.  Where  a  terre  tenant 
has  procured  the  payment  of  a  mortgage,  although  he  has 
neither  obtained  possession  of  the  mortgage  nor  had  it  satisfied, 
his  equity  is  superior  to  that  of  an  assignee  of  the  mortgage 
who,  at  the  time  of  the  assignment,  made  no  inquiry  of  the 
mortgagor  who  had  sold  the  property  to  the  terre  tenant  in  a 
deed  that  contained  no  reference  to  the  mortgage.  Sellers  vs. 
Benner,  94  Pa.,  207.  9.  A  court  of  equity  has  jurisdiction  to 
decree  the  satisfaction  of  a  mortgage,  where  tlie  remedy  at  law 
is  not  adequate.    Walsh  vs.  Leonard,  2  Schuylkill  Record,  157. 

Municipal  Claims. 

I.  Neglect  in  advertising  scire  facias.  Under  the  act 
of  March  1 1 ,  1 846,  a  copy  of  the  writ  of  scire  facias  on  a 
municipal  claim  for  taxes  must  be  posted  on  a  conspicuous 
part  of  the  premises,  and  a  brief  notice  thereof  published  in  a 
daily  newspaper  in  the  county  twice  a  week  for  two  weeks 
before  the  return  day.  Without  notice  to  the  owner,  land  can- 
not be  taken  from  him  under  this  act  without  an  observance  of 
all  its  substantial  requirements.  0' Byrne  vs.  Philada.,  93 
Pa.,  225. 

II.  Neglect  in  apportioning.     A  municipal  lien  cover- 
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ing  two  distinct  properties  separated  from  each  other  by  a 
public  street  is  void,  but  where  the  claim  is  apportioned,  so 
that  one  of  the  properties  may  be  stricken  from  the  lien  with- 
out disturbing  the  remainder  of  the  lien,  an  amendment  to 
that  effect  will  be  permitted.  South  Bethlehem  vs.  Davis,  6 
Montgomery  Co.,  80.     2  Northampton  Co.,  163. 

III.  Neglect  in  averments,  i.  A  municipal  lien  must 
state  the  claim  with  precision.  A  claim  for  "  conduit  gas  "  is 
too  vagfue,  and  on  motion  will  be  stricken  off.  Commissioners 
vs.  Flanigan^  3  Phila.,  458.  2.  A  lien  upon  a  municipal  claim 
for  paving  being  of  purely  statutory  creation,  if  the  claim  do 
not  aver  upon  its  face  all  the  facts  necessary  to  sustain  its 
validity,  it  may  be  summarily  stricken  off  on  motion.  The 
claim  need  not  set  forth  the  provisions  of  the  ordinatice  under 
which  the  work  was  to  be  done.  That  is  to  be  proved  at  the 
trial.     Philadelphia  vs.  Richards,  124  Pa.,  303. 

IV.  Neglect  in  defence  to.  An  affidavit  of  defence  to 
a  municipal  claim  for  paving,  averring  that  the  work  was 
badly  done,  without  alleging  the  specific  defects  and  the  special 
injury  to  the  defendant,  is  insufficient  to  prevent  summary 
judgment.  Pittsburg  ws.  MacConneU,  130  Pa.,  463.  Erie  City 
vs.  MacConnell,  120  Pa.,  374. 

V.  Neglect  IN  DESCRIPTION,  i.  Municipal  claims  require 
substantially  the  same  precision  as  mechanics'  liens.  Unless 
they  state  the  nature  and  kind  of  the  work  done,  and  the  place 
where,  and  the  time  when  it  was  done,  the  claims  are  defective 
and  should  be  stricken  off  on  motion.  City  of  Philadelphia 
vs.  Sutter,  30  Pa.,  53.  2.  An  amendment  of  a  municipal 
claim  will  be  allowed,  where  it  cannot  affect  intervening  rights. 
Cfigrvs.  Wagfier,  9  W.  N.,  511.  3.  The  description  of  the 
premises  must  be  very  defective,  before  the  court  will  strike  off 
a  municipal  lien  for  insufficiency  of  description.  This  is  a 
matter  that  is  ordinarily  referred  to  a  jury.  Jenkintown  vs* 
Firmstone,  3  Northampton  Co.,  299.  9  Lancaster  Review, 
406.  4.  Where  a  municipal  claim  described  a  property  as 
"  lot  No.  21  in  block  28,  as  laid  out  and  numbered  on  the 
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assessment  map  on  file  in  the  office  of  the  city  clerk,"  it  is 
insufficient,  and  will  be  stricken  off.  Scranton  City  vs.  Janes^ 
133  Pa.,  219. 

VI.  Neglect  in  entering  satisfaction.  An  entry  of 
satisfaction,  when  entered  through  the  mistake  of  a  city  official 
will  be  vacated  by  the  court     City  vs.  Thomas,  9  W.  N.,  240. 

VII.  Neglect  in  lumping  properties.  It  is  not^perse^ 
a  fatal  defect  in  a  municipal  claim,  that  it  is  filed  as  against  a 
single  lot  of  ground,  whereas,  in  fact,  the  ground,  though  not 
physically  divided,  consists  of  four  separate  lots  as  laid  out  on 
the  plans  registered  in  the  survey  department ;  the  owner  being 
the  same,  and  no  hardship  occasioned.  City  of  Phila,  vs.  Cad- 
walader^  22  W.  N.,  8. 

VIII.  Neglect  in  name  of  owner,  i.  Under  the  acts 
of  April  I,  1864,  and  of  March  29,  1867,  it  is  essential  to  the 
validity  of  a  municipal  claim  filed  against  property  in  Phila- 
delphia, the  title  to  which  has  been  duly  registered,  that  the 
claim  shall  be  filed  in  the  name  of  the  registered  owner,  and 
after  thirty  days'  actual  notice  to  him.  A  municipal  claim  for 
benefits  accruing  from  the  opening  of  a  street  filed  against 
property,  the  title  to  which  has  been  duly  registered  in  the 
name  of"  unknown  owner,  or  reputed  owner,  or  whoever  may 
be  owner,"  is  voidable.  Gam  vs.  Phila,,  102  Pa.,  97.  2.  A 
sale  under  a  municipal  lien  against  "  J.  Bedford,"  of  premises 
which  had  been  properly  registered  by  the  owner  in  her  cor- 
rect name  "Jane  Belford,"  will  not  divest  the  title.  The 
change  of  names  was  too  great  to  give  reasonable  notice  to 
her  that  she  was  the  person  intended.  Green  vs.  Bedford,  4 
Pennypacker,  65.  3.  Where  the  owner  of  a  property  has 
neglected  to  see  to  it  that  his  property  was  assessed  in  his  own 
name,  he  does  so  at  his  own  peril,  and  his  property  is  liable 
for  municipal  claims,  as  the  charge  is  against  the  property  alone. 
White  vs.  Ballantine,  96  Pa.,  186. 

IX.  Neglect  in  omission  of  dates,  i.  An  objection  to 
a  lien  for  want  of  dates,  may  be  made  on  demurrer,  or  on  a 
motion  to  strike  it  off,  but  after  pleading  to  the  scire  facias. 
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that  is  deemed  waived.  Howell  vs.  Phila.  38  Pa,,  471. 
2.  Municipal  claims  for  paving  and  curbing  require  substan- 
tially the  same  precision  as  to  mechanics'  liens,  but  claims  for 
the  expenses  attending  the  removal  of  nuisances  are  not  so 
strict  in  requiring  the  insertion  of  the  time  when  the  work  was 
done.  Kennedy  vs.  Board  of  Healthy  2  Pa.,  366.  City  of 
Phila.  vs.  Gratz  Land  Co,,  38  Pa,,  360. 

X.  Neglect  in  paying.  A  property  owner,  who  pays 
a  municipal  claim  under  protest,  may  recover  the  amount  on 
showing  the  claim  to  be  bad.  Lawrence  vs.  City^  14 
W.  N.,421. 

XI.  Neglect  in  return  to  writ.  A  return  to  a  writ  of 
scire  facias  sur  municipal  claim  is  fatally  defective,  where  it  does 
not  show  that  a  true  and  attested  copy  of  the  writ  was  posted 
on  a  conspicuous  part  of  the  premises  for  two  weeks  before 
the  return  day,  and  does  not  show  the  newspaper  publication 
as  required  by  the  act  of  March  11,  1846.  Wistar  vs.  Phila- 
delphia,%6  Pa.,  215. 

XII.  Neglect  in  striking  off.  A  municipal  claim  can 
only  be  stricken  off  for  some  defect  apparent  upon  the  face  of 
the  record.     Connelsville  vs.  GUmore,  15  W.  N.,  343. 

XIII.  Neglect  of  notice  to  owner  of  property. 
I.  Preliminary  notice  to  the  owner  of  property  to  pay  is  indis- 
pensable before  the  scire  facias  be  issued,  and  a  writ  issued 
before  such  notice  is  given,  will  be  quashed.  Cityws.  Hanbest, 
15  W.  N.,  349.  2.  In  Philadelphia,  since  the  passage  of  the 
registry  act,  where  notice  of  the  municipal  claim  must  be 
given  to  the  owner  of  the  property  affected  by  the  lien,  it  must 
be  given  to  the  registered  owner,  if  there  be  one.  Philadelphia 
vs.  Dungan,  124  Pa.,  56. 

XrV.  Neglect  of  notice  to  perform  work.  Where  a 
municipal  ordinance  requires  prior  notice  to  be  given  to  prop- 
erty owners  to  do  certain  work,  and  upon  their  failure  to  do  so 
within  a  specified  time,  then  the  municipality  to  do  the  work 
itself,  the  absence  of  a  specific  averment  of  such  notice  and 
failure  is  fatal  to  a  claim  filed.  An  amendment  to  such  a  claim 
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will    not    be    allowed.     Philadelphia    vs.    Stevenson^    6    Pa. 

County,  287. 

XV.  Neglect  to  amend.  The  court  will  not  permit  an 
amendment  of  a  municipal  claim  when  it  would  prejudice  the 
defendant's  rights.  Amendments  should  be  fortified  by  affidavit 
that  they  are  true.     Philadelphia  vs.  Laughlin,  20  Phila.,  350. 

XVI.  Neglect  to  file.  Under  the  act  of  January  6, 
1864,  municipal  claims  must  be  filed  within  six  months  from 
the  completion  of  the  work.  A  &ilure  to  comply  therewith 
will  defeat  the  lien.  The  six  months  are  computed  from  the 
time  the  contractor  finished  the  work.  Pittsburg  vs.  Knawlsan, 
92  Pa.,  116. 

XVII.  Neglect  to  obtain  judgment.  Judgment  must 
be  obtained  on  a  municipal  claim  within  five  years  after 
issuing  the  original  scire  facias^  or  the  claim  will  be  lost.  It 
cannot  be  preserved  longer  than  five  years  by  an  alias  scire 
facias.     Philadelphia  vs.  Carr,  21  W.  N.,  444. 

XVIII.  Neglect  to  divest  lien.  The  act  of  March  1 1 , 
1 846,  provides  that  the  lien  of  a  municipal  claim  shall  not  be 
divested  by  any  judicial  sale,  as  respects  so  much  thereof  as  the 
proceeds  of  such  sale  may  be  insufficient  to  discharge  and  pay. 
This  is  the  case,  even  where  such  judicial  sale  is  on  a  second 
municipal  claim ;  the  lien  of  the  preceding  claim  remains 
unless  the  sale  realizes  enough  to  pay  it.  Philadelphia  vs. 
Meager,  67  Pa.,  346. 

XIX.  Neglect  to  post  writ  of  scire  facias.  Under 
the  act  of  March  11,  1846,  a  true  and  attested  copy  of  the 
writ  must  be  posted  in  a  conspicuous  part  of  the  premises,  and 
notice  must  be  advertised  twice  a  week  for  two  weeks.  Where 
the  owner  of  the  property,  however,  enters  an  appearance  in 
the  case,  the  right  to  object  to  the  notice  is  waived.  City  vs. 
Olive  Cemetery  Co.,  6  W.  N.,  238.  Philadelphia  vs.  Sanger, 
5  W.  N.,  535. 

XX.  Neglect  to  press  scire  facias,  i.  A  scire  facias 
sur  tax  claim  must  be  prosecuted  to  judgment  within  five  years, 
in  order  to  preserve  the  lien.     City  vs.  Scott,  i  W.  N.,  562, 
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2.  Where  no  judgment  has  been  obtained  on  a  municipal  claim 
within  five  years  from  the  issuance  of  a  writ  of  scire  facias^ 
held,  that  the  lien  of  the  claim  had  expired.  South  Boston  vs. 
Norton^  2  Northampton  Co.^  1 30. 

XXI.  Neglect  to  redeem  property  sold.  Under  the 
act  of  January  23,  1849,  the  owner  of  property  sold  for 
municipal  claims  has  the  right  of  redemption,  if  within  one 
year  he  tender  the  redemption  money  to  the  purchaser  at 
sheriff's  sale.  The  right  to  the  redemption  money  does  not 
pass  to  the  vendee  of  such  purchaser  by  a  deed  for  the  prem- 
ises. If  the  purchaser  refuse  the  tender  thus  made,  the  owner 
has  twenty-one  years  to  bring  an  ejectment.  Hess  vs.  Potts,  32 
Pa.,  407.  See  as  to  the  act  of  May  13,  1856.  Gaulfs 
Appeal,  33  Pa.,  94. 

XXII.  Neglect  to  revive.  The  lien  of  a  municipal 
claim  can  only  be  preserved  by  a  revival  of  scire  facias  within 
each  recurring  period  of  five  years.  The  lien  once  lost  cannot 
be  restored  by  scire  facias  to  revive  said  judgment,  although 
the  defendant  remain  the  owner  of  the  premises  against  which 
the  claim  was  filed.  The  judgment  creates  no  personal  liability 
on  the  part  of  the  defendant-  Haddington  Church  vs.  PhUa- 
delphiay  108  Pa.,  466.  Philadelphia  vs.  Unknown,  23 
W.  N.  371. 

XXIII.  Neglect  to  sign.  A  municipal  claim  may  be 
filed  without  being  signed  by  the  party  or  his  attorney.  Rod- 
ney vs.  Cityy  3  Walker,  505. 

XXIV.  Neglect  to  specify  the  owner  of  the 
property,  i.  a  municipal  claim  for  a  street  improvement  is 
a  proceeding  in  rem.  It  is  filed  against  the  abutting  property, 
and  involves  no  personal  liability  on  the  part  of  the  owner. 
By  the  terms  of  the  act  of  April  i,  1870,  any  error  or  irregu- 
larity in  regard  to  the  name  of  the  owner  is  cured  by  the  sheriff's 
sale.  Emrick  vs.  Dicken,  92  Pa.,  78.  2.  Municipal  liens  for 
assessment  for  benefits  from  widening  of  streets,  need  not  be 
filed  against  the  real  owner.  Philadelphia  vs.  Rhoads,  16 
Phila.,  5. 
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I.  Neglect  in  awarding  contracts,  i.  The  act  of 
May  23,  1874,  provides  that  all  work  and  materials  required 
by  a  city  shall  be  done  and  furnished  under  contract  to  be 
given  to  the  lowest  responsible  bidder.  But  an  officer  will  not 
render  himself  individually  liable  to  the  lowest  bidder  by 
rejecting  all  bids  oiTered,  in  the  honest  and  judicious  exercise 
of  his  discretion.  American  Pavement  Co.  vs.  Wagner,  139 
Pa.y  623.  2.  The  councils  of  Philadelphia  may,  by  resolu- 
tion, award  a  contract  for  paving  to  a  person  not  the  choice  of 
owners  of  adjacent  property  who  will  be  liable  for  the  expense. 
Dickinson  vs.  Peters,  6  W.  H.,  458.  3.  The  statute  directing 
that  contracts  shall  be  awarded  to  the  lowest  responsible  bid- 
der, iciiposes  duties  upon  city  authorities  which  are  not  simply 
ministerial,  but  discretionary  and  deliberative,  and  courts  will 
not  restrain  those  authorities  from  awarding  a  contract  to  one 
who  is  not  the  lowest  bidder,  even  though  their  action  had 
been  indiscreet,  unless  it  is  shown  that  they  have  acted  cor- 
ruptly and  in  bad  faith.  Findley  vs,  Piitsburg,  82  Pa.,  351. 
Conner  vs.  Board  of  Health,  7  Phila.,  629.  McLaughlin  vs. 
Kneass,  Idem,  634.  4.  Under  a  city  ordinance,  which  pro- 
vides that  a  contract  should  be  awarded  to  the  lowest  bidder, 
municipal  contracts  must  be  awarded  to  the  lowest  bidder  who 
is  pecuniarily  able  to  carry  out  the  contract.  Inter-State  Brick 
Co,  vs.  Philadelphia,  34  W.  N.,  567.  5.  A  municipal  corpora- 
tion will  not  be  enjoined  against  awarding  a  contract  to  a  bid- 
der higher  than  the  complainant,  when  the  latter  has  violated 
the  terms  of  the  ordinance  inviting  the  bids.  Wiggins  vs. 
Philadelphia,  2  Brewster,  444. 

II.  Neglect  in  care  of  property.  Whatever  a  diligent 
man  would  deem  necessary  under  any  given  circumstances 
for  the  preservation  of  his  own  property,  must  be  done  by  the 
corporation  or  city  that  undertakes,  for  hire,  the  preservation 
of  property  for  the  public.    Willeyvs,  Allegheny,  118  Pa.,  490. 

III.  Neglect  in  construction  of  gas  mains.  The 
dty  of  Philadelphia  is  not  responsible  for  an  injury  arising 
from  an  escape  of  gas  from  a  street  main,  unless  it  is  caused 
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by  some  negligence  or  misconduct  of  the  city  or  its  agents. 
Strawbridge  vs.  Philadelphia^  13  Phila.,  173.  Strawbridge  vs. 
PkHculelphia,  7  W.  N.,  537. 

IV.  Neglect  in  the  construction  of  public  works. 
For  negligence,  either  in  the  construction  or  repair  of  public 
works,  where  repair  is  a  duty,  the  corporation  itself  must 
respond  in  damages  for  a  special  injury  caused  by  its  negli- 
gence. When,  however,  a  municipality  is  in  the  lawful  and 
proper  exercise  of  the  power  of  the  state,  such  as  in  the 
improvement  of  a  highway,  it  is  not  liable  for  the  injuries 
which  flow  collaterally  from  the  execution  of  the  power. 
AUentawn  vs.  Kranur^  73  Pa.,  409. 

V.  Neglect  in  contract.  Although  an  agent  of  a  city 
exceeded  his  authority  in  making  a  contract,  yet  if  the  contract 
was  one  which  the  city  might  have  authorized,  it  could  waive 
the  irregularity  and  adopt  the  contract  after  it  was  made. 
City  vs.  Hays,  93  Pa.,  72. 

VI.  Neglect  in  excavating  streets.  A  municipal  cor- 
poration is  not  liable  for  damages  resulting  from  the  digging 
of  a  trench  in  a  street  by  a  private  individual,  under  a  license 
from  the  authorities,  to  connect  with  the  main  conduit  water 
pipe.     West  Chester  vs.  Apple ^  35  Pa.,  284. 

VII.  Neglect  in  execution.  A  fi,  fa.^  in  the  ordinary 
form,  cannot  issue  upon  a  judgment  against  the  city  of  Phila- 
delphia. The  writ  must  be  a  mandamus  execution  under  the 
act  of  April,  1836.     Monaghan  vs.  Philadelphia,  28  Pa.,  207. 

VIII.  Neglect  in  forum  of  action.  A  municipal  cor- 
poration can  be  sued  either  upon  a  contract  or  for  a  tort  only 
in  the  courts  of  the  county  where  it  is  situated.  An  action 
against  such  a  corporation  is  not  transitory,  but  local.  Heck- 
schervs.  Philadelphia,  20  W.  N.,  52.  Church  vs.  Scranton,  2 
Kulp,  5 16.     Potis  vs.  Pittsburg,  14  W.  N.,  38. 

IX.  Neglect  in  taking  private  property.  Private 
property  cannot  be  taken  and  appropriated  by  a  city,  except  in 
pursuance  of  law.     Where  in  laying  out  a  street,  a  city  erects 
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a  wall  on  private  property  without  sanction  of  law,  it  is  a 

trespasser.      Western  Penna.  R,  R,  vs.  Allegheny,  92  Pa.,  loi. 

X.  Neglect  in  grading  streets,  i.  Municipal  cor- 
porations are  not  answerable  for  an  injury  arising  from  the 
grade  which  they  give  to  their  streets.  Charlton  vs.  Allegheny 
City,  I  Grant,  208.  2.  Where  city  authorities  act  under  an 
authority  to  grade  streets,  it  is  error  in  an  action  on  the  case 
against  them  for  obstructing  the  flow  of  water,  to*submit  to 
the  jury  their  ostensible  motives  in  making  changes  in  the 
ascent  and  descent  of  streets.  Mayor  of  Philadelphia  vs.  Ran- 
dolph, ^W.  ft  S.,  514. 

XL  Neglect  of  its  agents,  i  .  In  exercising  acts  for 
its  corporate  benefit,  a  municipal  corporation  is  liable,  like  an 
individual,  for  the  action  of  its  agents  or  servants ;  but  in  per- 
forming acts  discretionary  on  its  part,  or  for  the  purposes  of 
government  and  for  the  general  public  good  without  benefit 
to  it  in  its  corporate  capacity,  it  is  not  liable  for  the  acts  of  its 
appointees  or  ofHcers.  It  is  not  liable  for  the  negligence  or 
misfeasance  of  its  firemen  or  police.  Freeman  vs.  Philadelphia, 
7  W.  N.,  45.  2.  Where  an  agent  or  officer  of  a  city  employed 
others  to  do  work  under  his  instructions  and  personal  direction, 
the  city  would  be  responsible  for  anything  resulting  therefrom 
by  reason  of  negligence  or  defective  work.  Where,  in  con- 
structing new  water  works,  through  defective  machinery  and 
negligent  works  an  explosion  occurred,  resulting  in  the  death 
of  a  workman,  the  city  was  held  responsible,  as  its  agent 
had  the  direction  of  the  work.  Harrisburg  vs.  Taylor,  87 
Pa.,  216. 

XII.  Neglect  of  appropriation.  Where  there  is  no 
appropriation,  the  city  cannot  be  compelled  to  make  expendi- 
tures, and  if  she  has  done  so,  she  cannot  recover.  PhUadel- 
phiaws.  Wister,  17  Phila.,  13. 

XIII.  Neglect  of  contractors,  i.  Where  a  board  of 
commissioners  in  a  city  for  a  special  purpose  is  created  wholly 
independent  of  the  city  authorities,  the  city  cannot  be  held 
liable  for  their  negligence,  especially  where,  as  in  this  case. 
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they  are  appointed  by  the  court,  and  neither  account  nor  owe 
obedience  to  the  city  authorities.  Ashby  vs.  Erie^  85  Pa.,  286. 
2.  A  municipality  is  not  liable  for  the  negligence  of  a  con- 
tractor exercising  an  independent  employment,  unless  by  the 
terms  of  the  contract  the  contractor  is  under  its  manage- 
ment. The  fact  that  a  city  has  taken  a  bond  of  indemnity 
from  the  contractor  against  loss  or  damage  from  his  failure  to 
perform  his  duty  makes  no  difference.  Erie  vs.  Caulkins,  85 
Pa.,  247.  3.  The  city  of  Philadelphia  is  liable  for  a  defect 
in  the  highway  rather  than  the  contractor,  unless  his  contract 
was  at  the  time  of  the  accident  in  writing  and  executed  in 
accordance  with  the  requirements  of  the  act  of  June  i,  1885. 
To  absolve  the  city,  it  must  be  shown  that  the  work  on  the 
highway,  in  this  case  digging  a  trench,  was  legaUy  let  to  an 
independent  contractor,  under  whose  supervision  and  control 
it  was  being  prosecuted  when  the  plaintiiT  was  injured.  Hep- 
bum  vs.  Philadelphia,  149  Pa.,  335.  4.  The  rule  that  in 
actions  for  negligence,  municipal  corporations  may  in  certain 
cases  cast  the  responsibility  upon  an  independent  contractor 
whose  negligence  caused  the  injury,  has  never  been  extended 
to  corporations  for  profit  Lancaster  Avenue  Co,  vs.  Rhoads, 
116  Pa.,  377.  5.  A  municipal  corporation  is  not  responsible 
for  an  injury  occasioned  by  the  negligence  of  contractors,  or 
their  agents  or  servants,  but  the  remedy  for  such  an  injury  is 
against  the  contractors  alone.  McMasters  vs.  R.  R,,  ^  Pitts- 
burg, I.  Painter  vs.  The  Mayor  of  Pittsburg,  46  Pa.,  213. 
80  Pa.,  105.  6.  The  city  is  liable  for  the  killing  of  a  boy 
in  the  building  of  a  bridge,  although  it  was  built  by  contract, 
where  the  work  was  intrinsically  dangerous.  Rose  vs.  Phila- 
delphia, 2  Foster,  153. 

XIV.  Neglect  of  duty.  To  render  a  municipal  cor- 
poration liable  for  injuries  resulting  from  the  neglect  of  a 
duty,  the  duty  must  be  absolute  or  imperative,  not  such  as  is 
entrusted  to  the  discretion  of  the  municipal  authorities. 
McDade  vs.  Chester,  3  Delaware  Co.,  345. 

XV.  Neglect  on  the  part  of  employee,  i  .  In  an  action 
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against  a  city  to  recover  damages  for  personal  injuries  resulting  by 
being  knocked  down  by  an  employee  of  a  city,  the  question  of  the 
defendant's  negligence  is  for  the  jury,  where  the  evidence  of 
the  plaintiff  is  that  plaintiff  while  crossing  the  street  was 
knocked  down  by  a  team  belonging  to  the  city.  Bodge  vs. 
Phila.^  167  Pa.  I  492.  2.  As  a  general  rule,  a  municipality,  in 
the  performance  of  certain  public  functions,  delegated  to  it  by 
the  sovereignty  of  a  state,  is  an  agent  of  the  government,  and 
is  not  liable  for  the  malfeasance  or  negligence  of  its  officers  or 
employees.  The  officers  arc  themselves  personally  liable  for 
their  malfeasance  or  misfeasance  in  office,  but  for  neither  is  the 
corporation  responsible.  In  order  to  charge  a  municipal  cor- 
poration for  negligence  in  the  performance  of  a  public  work, 
the  law  must  have  imposed  a  duty  upon  it,  so  as  to  make  that 
neglect  culpable.  Boyd  vs.  Insurance  Patrol,  113  Pa,,  278. 
3.  The  city  of  Philadelphia  is  not  liable  for  injuries  caused  by 
the  negligent  driving  of  a  fire  engine  through  the  streets  by 
an  employee  of  the  fire  department.  Knight  vs.  Pkila,^  15 
W.  N.,  307.  Buchanan  vs.  PhUa.,  i  W.  N.,  600.  Rosenberry 
vs.  Phila.,  7  W.  N.,  558.     Knight  vs.  City,  12  W.  N.,  421. 

XVI.  Neglect  of  notice  of  negligent  act.  In  order 
to  charge  the  city  with  the  consequences  of  the  negligence  of 
a  person  in  placing  an  obstruction  upon  the  sidewalk,  it  is 
requisite  to  show  actual  or  constructive  notice  to  the  dty. 
Davis  vs.  Corry,  154  Pa.,  601. 

XVII.  Neglect  of  their  officers,  i.  A  municipality 
cannot  be  made  liable  in  damages  for  the  mistakes  which  may  be 
committed  by  its  officers  in  the  honest,  fair  exercise  of  their 
duties.  A  municipality  built  a  sewer  adjacent  to  a  creek,  but 
not  of  sufficient  size  to  drain  it.  During  a  rainstorm  it  over- 
flowed, and  a  suit  for  damages  resulted ;  held,  that  the  city  was 
not  liable.  Collins  vs.  Phila.,  93  Pa.,  272.  2.  Where  author- 
ity is  given  to  the  officers  of  a  borough  to  make  regulations 
necessary  to  the  health  and  cleanliness  of  the  borough,  the 
neglect  of  the  officers  to  act  is  a  misdemeanor,  punishable  by 
indictment.       Contm.  vs.   Bredin^    165   Pa.,    224.     3.    The 
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charter  of  a  municipal  corporation  is  not  liable  to  forfeiture 
for  the  neglect  of  its  officers  not  affecting  the  rights  of  the 
public.  Camm.  vs.  Pittsburgh  14  Pa.,  177.  4.  As  a  general 
rule,  a  municipal  corporation  is  not  responsible  for  the  unau- 
thorized or  unlawful  acts  of  its  officers  and  agents,  or  for  their 
negligence  in  the  execution  of  their  duties.  Such  officers  are 
agents  of  the  government,  though  appointed  by  the  corpoiation, 
and  are  personally  liable  for  their  malfeasance  or  nonfeasance. 
Hand  vs.  Phila.^  20  Phila.,  285.  5.  The  city,  as  to  the  officers 
in  charge  of  its  waterworks,  stands  in  the  relation  of  principal 
and  agent,  and  the  city  is  liable  for  their  negligence  and  irregu- 
larities in  the  scope  of  their  duties.  The  right  of  the  city  to 
draw  water  for  the  purpose  of  manufacturing,  or  for  baths,  or 
for  propelling  power,  is  subordinate  to  the  right  of  navigation. 
Philadilphia  vs.  Gilmartin,  71  Pa.,  141.  6.  Prima  facie^K 
municipal  corporation  is  not  liable  for  the  trespass  and  wrong- 
ful acts  of  its  officers,  though  done  colore  officii,  but  it  will 
clearly  be  liable,  where  the  act,  if  not  wholly  ultra  vires,  was 
expressly  authorized  by  the  governing  body  of  the  corpora- 
tion, or  where  it  was  ratified  by  it  The  city  is  not  liable  for 
the  acts  of  policemen,  who  are  not  municipal  but  public 
officers.  Sharp  vs.  Wilkesbarre,  9  Luzerne  Register,  98. 
7.  Township  officers  are  not  personally  liable  for  acts  done 
honestly  in  the  exercise  of  the  discretion  given  them  by  law, 
though  it  be  exercised  so  mistakenly  as  to  injure  private  prop- 
erty or  individuals ;  but  they  are  liable  if  they  act  maliciously 
and  wantonly.  Yealyvs.Fink^^i  Pa.,  212.  8.  As  a  general 
rule,  a  municipal  corporation  is  not  responsible  for  the  unau- 
thorized or  unlawful  acts  of  its  officers  and  agents  or  for  their 
negligence.  It  is  not  bound  by  the  acts  of  a  public  officer 
who  is  elected  by  the  people,  and  over  whom  it  has  no 
control.  Hand  vs.  Phila.,  8  Pa.  County,  213.  Phila,  vs. 
Anderson,  Idem,  417. 

XVIII.  Neglect  op  their  policemen,  i.  Where  a  city 
only  authorizes  a  lawful  act  to  be  done  in  a  lawful  manner, 
it  is  not  responsible  for  acts  of  its   officers  outside  of  the 
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authority.  In  order  to  charge  a  municipal  for  negligence  in 
the  performance  of  a  public  work,  the  law  must  have  imposed 
a  duty  upon  it  so  as  to  make  the  neglect  culpable.  Where  a 
horse  was  taken  into  custody  by  the  police,  and  through  negli- 
gence escaped  and  was  killed,  held,  that  the  city  was  not 
responsible.  Elliott  vs.PkUa.,  75  Pa,,  347.  2.  The  conserva- 
tion of  the  peace  is  not  a  part  of  the  duty  of  municipalities ; 
that  belongs  to  public  officers,  for  whose  misconduct  the 
municipality  is.  not  liable.  Where  a  party  was  injured  by  the 
firing  of  a  cannon  on  a  public  street,  the  borough  is  not  liable, 
although  the  firing  had  been  going  on  for  several  hours  in  the 
presence  of  a  policeman.  Norristown  vs.  Fitspatrick,  i  Chester 
Co.,  10.     8  W.  N.,  459. 

XIX.  Neglect  of  third  parties.  A  city  is  not 
responsible  for  negligence,  where  the  proximate  cause  of  the 
accident  is  the  carelessness  or  negligence  of  a  third  person. 
Eisenbrey  vs.  Phila,^  19  Phila.,  504. 

XX.  Neglect  of  surveyor.  A  city  corporation  is  not 
responsible  to  a  lot-owner  for  damages  resulting  from  negli- 
gence on  the  part  of  a  district  surveyor,  in  locating  the  line  of 
his  lots,  so  that  after  the  partial  construction  of  a  house,  he 
was  compelled  to  rebuild  it     Alcorn  vs.  Phila,,  44  Pa«,  348. 

XXI.  Neglect  to  advertise  contracts.  Where  the 
law  requires,  that  contracts  for  certain  municipal  work  shall 
only  be  made  after  due  advertisement  and  to  the  lowest  bidder, 
the  municipality  cannot  make  a  binding  contract  unless  in  this 
prescribed  manner.     Addis  vs.  Pittsburgh  85  Pa.,  379. 

XXII.  Neglect  to  award  contracts.  Under  an  ordi- 
nance of  the  city  of  Philadelphia,  a  person  applying  for  the  con- 
tract of  paving  must  give  notice  of  such  application  in  two 
daily  papers  having  the  largest  circulation  in  said  city  by  three 
insertions  at  least  two  weeks  before  making  such  application. 
Unless  he  do  so,  he  is  not  entitled  to  the  contract  City  vs. 
Sanger,  8  W.  N.,  151. 

XXIII.  Neglect  to  claim  land.  The  statute  of  limita- 
tions runs  against  a  county  or  other  municipal  corporation. 
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Nullum  tempus  occurrit  reipublica  applies  to  the  sovereign  only. 
Her  g^rantees,  though  artificial  bodies  created  by  her,  are  in  the 
same  category  with  natural  persons.  Evans  vs.  Erie  Co,^  66 
Pa.,  228. 

XXIV.  Neglect  to  construct  sewers.  An  action  will 
not  lie  against  a  municipal  corporation  for  neglecting  to  con- 
struct a  proper  system  of  drainage.  Carrws.  Northern  Liberties^ 
35  Pa-,  324, 

XXV.  Neglect  to  exercise  powers,  i.  A  municipal 
corporation  is  not  liable  to  an  action  for  damages  for  the  non- 
exercise  of  discretionary  powers  of  a  public  character.  Where 
the  right  depends  upon  the  grant  of  authority,  and  that  author- 
ity is  essentially  discretionary,  no  legal  duty  is  imposed.  Carr 
vs.  Northern  Liberties,  35  Pa.,  324.  Lehigh  Co,  vs.  Hoffort, 
116  Pa.,  128.  McDade  vs.  Chester  City,  117  Pa.,  424. 
2.  A  municipal  corporation  can  exercise  no  power  which  is 
not  in  express  terms,  or  by  implication,  conferred  upon  it. 
Dabymple  vs.  Wilkesbarre,  11  Luzerne  Register,  41.  3.  A 
grant  to  a  municipal  corporation  of  the  power  to  prohibit 
specified  nuisances,  does  not  impose  upon  it  a  duty  to  exercise 
the  power.     McDade  vs.  Chester,  2  Lancaster  Review,  249. 

XXVI.  Neglect  to  fulfil  contract,  i.  The  city  of 
Philadelphia,  under  the  act  of  April  28,  1858,  is  not  liable  on 
a  contract  not  made  by  any  express  authority  from  councils 
for  a  greater  sum  than  has  been  appropriated  by  councils  for 
such  work.  Continental  Bridge  Co.  vs.  Philadelphia,  12  Phila., 
185.  2.  A  contract  of  a  city,  binding  when  made,  is  not  alter- 
able afterwards  by  an  act  of  the  legislature.  Struthers  v& 
Philadelphia,  4  W.  N.,  378. 

XXVII.  Neglect  to  pay  conseqxjential  damages.  A 
municipal  corporation  is  not  liable  to  an  action  for  consequen- 
tial damages  to  private  property,  where  the  act  complained  of 
was  done  under  a  valid  act  of  assembly,  and  there  was  no  want 
of  reasonable  skill  and  care  in  the  execution  of  the  power. 
Malane ws.  Philadelphia,  12  W.  N.,  396. 

XXVIII.  Neglect  to  repair  public  works.    For  negli- 
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gence  either  in  the  construction  or  rq>air  of  public  works, 
when  repair  is  a  duty,  municipal  corporations  must  respond  in 
damages  whenever  special  injury  results.  AUentawn  vs.  Kramer, 
152  Pa.)  30. 

XXIX.  Neglect  to  repair  highways.  A  municipal 
corporation,  charged  with  the  duty  of  keeping  highways  in 
repair,  is  not  liable  to  the  owner  or  occupier  of  property  front- 
ing thereon  for  the  loss  to  his  business  resulting  from  the 
neglect  of  such  duty.     Gold  vs.  Philadilpkia,  115  Pa.,  184. 

XXX.  Neglect  to  remove  nuisances.  Where  on  the 
sidewalk  of  a  public  street,  a  pole  had  been  erected  by  citizens 
and  allowed  to  remain  so  long  a  period  as  to  become  unsafe 
and  rotten,  it  was  the  duty  of  the  municipality  to  remove  it. 
Failing  to  do  so,  the  town  was  liable  for  injury  received  by  the 
driver  of  a  vehicle  who  was  loading  his  cart  at  the  time  the 
pole  fell  on  him.     Norristown  vs.  Moyer,  67  Pa.,  356. 

XXXI.  Neglect  to  remove  snow  from  streets.  A 
municipal  corporation  is  liable  for  damages  for  injuries  for  neg- 
lect of  its  officers  in  not  keeping  its  streets  and  bridges  in  repair. 
If  it  negligently  permits  a  dangerous  obstruction  in  a  public 
highway,  which  it  could  have  removed,  it  is  liable  for  damages 
to  a  person  injured  thereby  without  any  fault  of  his  own.  A 
town  allowed  ice  and  snow  to  accumulate  in  ridges  on  a  side- 
walk and  remain  for  weeks,  and  the  plaintiff  in  an  action 
slipped  on  it,  fell,  and  was  injured.  If  the  obstruction  was  of 
such  long  duration  as  to  be  generally  observable,  the  town  was 
chargeable  with  constructive  notice.  McLaughlin  vs.  Carry ^ 
77  Pa.,  199.  Mauch  Chunk  vs.  KHne,  100  Pa.,  119.  Erie 
City  vs.  Schwingle,  22  Pa.,  384. 

XXXII.  Neglect  to  supply  water.  An  act  of  assembly 
empowered  a  city  to  build  reservoirs.  One  of  these  structures 
became  in  time  valueless.  A  fire  occurred  near  this  reservour, 
and  no  water  could  be  obtained  from  it,  and  as  a  result  destruc- 
tion of  property  followed.  The  owner  of  the  property  claimed 
damages,  alleging  negligence  on  the  part  of  the  city.  Held, 
that  it  was  discretionary  with  the  city  to  construct  and  main- 
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tain  reservoirs,  and  that  the  city  was  not  liable.     Grant  vs. 

Erie,  69  Pa*,  420. 

XXXIII.  Neglect  to  repair  wharves.  Where  a  city 
owns  a  wharf  and  collects  tolls  for  its  use,  it  must  keep  it  in 
repair.     Pittsburg  vs.  Grier^  22  Pa.,  54. 

Murder. 

NEGI.ECT  OF  CRIMINAL  INTENT.  I.  Where  a  deliberate 
purpose  is  formed  to  kill  a  person  and  the  defendant  fires  a 
pistol  at  him  for  that  purpose,  the  fact  that  the  ball  misses  its 
intended  victim  and  kills  another  person,  does  not  relieve  the 
murderer.  Comm.  vs.  Breyessee,  160  Pa. ,  451.  2.  Murder  in 
the  second  degree  is  where  a  felonious  and  malicious  homicide 
is  committed,  but  without  a  specific  intent  to  take  life.  Comm. 
vs.  Crosier,  i  Brewster,  349.  3.  To  constitute  the  offence  of 
murder,  the  killing  must  be  (i)  Without  justification  or 
excuse.  (2)  It  must  be  malicious.  (3)  It  must  be  wilful, 
deliberate  and  premeditated.  Comm,  vs.  Hort,  2  Brew- 
ster, 546. 

Hntnal    Negligence.      See    "Concurrent    Negugence/' 
"  Contributory  Negugence." 


\ 
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I.  Neglect  in  changing.  Though  the  custom  is  univer- 
sal for  all  males  to  bear  the  name  of  their  parents,  there  is 
nothing  in  the  law  prohibiting  a  man  from  taking  another 
name  if  he  pleases.  There  is  no  penalty  or  punishment  for  so 
doing,  as  all  the  law  looks  to  is  the  identit}*  of  the  individual. 
Snook's  Petition,  2  Pittsburg,  26. 

II.  Neglect  in  initials.  The  initials  preceding  a  sur- 
name in  a  signature  are  always  understood  to  be  the  initials  of 
a  name,  and  not  the  abbreviation  of  a  title.  Bur^ord  vs.  McCue^ 
53  Pa,,  431. 

III.  Neglect  in  amending  in  an  action.  Whenever  a 
mistake  or  omission  has  been  made  in  the  name  of  a  party  to  an 
action,  the  courts  are  authorized  by  the  act  of  May  4,  1852, 
in  any  stage  of  the  proceedings,  to  permit  amendments.  FidUr 
vs.  Hershey,  90  Pa.,  363. 

IV.  Neglect  in  signature.  In  the  distribution  of  the 
proceeds  of  a  sheriff's  sale  among  lien  creditors,  it  is  not  error 
for  the  auditor  to  decide,  upon  sufficient  evidence,  that  the 
defendant  sometimes  wrote  his  name  with  a  middle  letter,  as  in 
the  first  judgment  to  which  distribution  was  awarded,  and 
sometimes  without,  as  in  the  subsequent  judgments.  That  is  a 
fault  of  the  defendant,  and  not  of  his  creditor.  Mahlet^s  Appeal, 
38  Pa.,  220. 

V.  Neglect  to  insert  christian  name.  A  notice  of  a 
rule  to  take  testimony,  wherein  the  first  name  of  the  commis- 
sioner was  omitted,  but  his  surname,  official  position  and 
locality  were  specified,  is  sufficiently  descriptive,  if  there  appears 
to  have  been  no  other  person  of  the  same  name  and  title  in  the 
place.  Kellumws.  Smith,  39  Pa.,  241. 
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Nataralization. 

Neglect  to  recently  obtain.  An  alien  lawfully  assessed, 
paying  the  tax,  and  in  other  respects  qualified,  is  entitled  to 
vote,  although  he  may  have  been  naturalized  within  ten  days 
of  the  election.  A  certificate  of  naturalization  cannot  be 
impeached  collaterally.  Anonymous,  i  Brewster,  158.  Comm. 
vs.  Tke  Sheriff,  Idem,  183. 

Necessaries. 

I.  Neglect  to  furnish.  If  a  husband  neglects  to  supply 
his  wife  with  necessaries,  he  makes  her  impliedly  his  agent  to 
purchase  them.  If  he  supplies  her  with  necessaries  suitable  to 
herd^rree,he  is  not  liable  for  debts  contracted  by  her  without  his 
authority  and  against  his  consent.  During  cohabitation,  how- 
ever, there  is  a  presumption  of  the  husband's  assent  to  con- 
tracts made  by  the  wife  for  necessaries  suitable  to  his  degree 
and  estate.      Wilervs,  Ftegel,  10  W.  N.,  240. 

II.  NpGLECT  TO  pay  FOR.  An  infant  may  be  liable  for 
necessaries,  but  there  can  be  no  recovery  upon  his  bond,  even 
for  necessaries.  Much  more  should  this  rule  prevail  in  the 
case  of  a  feme  covert,  for  an  infant's  contracts  are  generally  but 
voidable,  while  hers  are  generally  void.  Clyde  vs.  Keisier,  32 
Pa-,  85. 

Negotiable  Securities. 

I.  Neglect  of  holder.  The  owner  of  negotiable  secur- 
ities, which  have  been  stolen,  has  the  right  to  follow  them 
whenever  he  can  find  them,  and  to  reclaim  them  in  whose 
hands  soever  they  may  be  found.  He  has  the  same  right  to 
recover  them  from  tlie  holder,  unless  he  has  taken  them  in  the 
usual  course  of  business  for  value  without  notice  of  the  theft, 
that  he  has  to  recover  a  stolen  chattel.  The  burden  of  proof  in 
such  case  is  on  the  holder.    Robinson  vs.  Hodgson,  73  Pa.,  202. 

Vegroes. 

I.  Neglect  of  civil  rights.  i.  Before  the  act  of 
March  21,  1867,  the  separation  of  black  and  white  passengers 
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in  a  public  conveyance  was  the  subject  of  a  sound  regulation 
to  secure  order  and  promote  comfort  West  Chester  R,  Jt  vs. 
Miles,  55  Pa.,  21.  2.  A  conductor  of  a  passenger  car 
has  no  right  to  eject  a  passenger  on  account  of  color  or 
race.  No  regulation  of  the  company  will  justify  such  a 
proceeding  or  protect  him  from  liability  in  damages.  Deny 
vs.  Lazvry,  6  Phila.,  30.  3.  Where  colored  people  purchased 
tickets  to  reserved  seats  in  a  theatre,  such  purchasers  had  more 
than  a  mere  license,  which  the  agents  of  the  defendant  had  no 
right  to  revoke.  The  right  of  such  holders  of  tickets  for 
reserved  seats  was  more  in  the  nature  of  a  lease,  entitling  them 
to  peaceable  ingress  and  egress,  and  exclusive  possession  of 
the  designated  seats  during  the  performance  of  that  particular 
evening.  As  patrons  of  defendant's  theatre  they  were  entitled 
to  protection  from  injury  at  the  hands  of  his  employees  and 
for  damages  for  forcible  ejection  from  the  theatre.  Drew  vs. 
Peer,  93  Pa.,  234.  4.  In  an  action  of  trespass  brought  by  a 
negro  against  an  officer  or  agent  of  a  passenger  railway  com- 
pany to  recover  damages  for  his  expulsion  from  one  of  the 
cars,  the  regulation  of  the  company,  under  which  the  plaintiff 
was  expelled,  prohibiting  the  entrance  of  negroes  into  the  cars, 
constitutes  a  good  defence.  A  corporation  created  for  the 
carriage  of  passengers,  however,  cannot  refuse  arbitrarily  to 
carry  any  man  or  class  of  men,  without  laying  itself  open  to 
an  action  for  damages.  Gaines  vs.  McCandless,  4  Phila.,  255. 
5.  A  trust  to  protect  citizens  of  African  descent  in  the  enjoy- 
ment of  their  civil  rights,  and  to  prevent  discrimination  against 
them,  is  valid.     Lewis'  Estate,  152  Pa.,  477. 

II.  Neglect  of  master's  rights.  While  slavery  was 
recognized,  the  master  could  take  his  slave,  when  he  had 
absconded,  in  any  state  in  the  union,  provided  he  used  no  more 
violence  than  was  necessary  to  accomplish  his  object  He 
could  have  him  removed  under  act  of  congress,  on  application 
to  a  federal  judge  or  commissioner.  Camm.  vs.  Alberti,  2 
Parsons,  499. 

III.  Neglect  to  admit  into  pubuc  schools.    Since  the 
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act  of  June  8,  1881,  school  directors  cannot  deny  a  colored 
child  admission  on  account  of  his  color  to  a  common  school 
established  by  them  for  the  separate  instruction  of  white  chil- 
dren, and  assign  him  to  a  branch  of  said  school  in  a  neigh- 
boring building  for  the  separate  instruction  of  colored  chil- 
dren. School  directors  and  teachers  may  assign  a  child  to 
such  room  and  school  as  may  be  adapted  to  his  grade,  but 
shall  not  make  any  distinction  on  account  of  race  or  color  in 
expending  the  public  money.  Koine vs,  Camm,,  10 1  Pa.,  490. 
Camm,  vs.  Davis,  10  W.  N.,  156. 

IV.  Neglect  to  receive  as  guests  at  an  inn.  Where  a 
clerk,  empowered  to  receive  and  provide  for  guests  at  an  inn, 
refuses  accommodations  to  a  traveller  by  reason  of  his  color,  he 
will  be  liable  to  indictment  and  punishment,  under  the  act  of 
congress  of  March  i,  1875.  ^-  ^'  vs.  Newcomer,  23  Pittsburg 
Journal,  131.     11  Phila.,  579. 

Newspapers. 

I.  Neglect  by  publishing  libel,  i  .  In  a  prosecution 
for  libel,  where  the  alleged  libellous  matter  is  a  privileged  com- 
munication, malice  or  negligence  must  be  proved  affirmatively, 
beyond  a  reasonable  doubt,  and  cannot  be  inferred  from  the 
language  alone  of  the  matter  published.  Yet  when  an  article 
is  libellous  per  se,  it  is  presumably  malicious.  Stewart  vs. 
I^ess  Co.,  Idem,  247.  Comm.  vs.  McClure,  i  Pa.  County, 
207.  3  Lancaster  Review,  104.  Comm.  vs.  Scott,  3  Idem, 
290.  2.  A  newspaper  article,  containing  matter  other- 
wise propel  for  publication,  loses  its  constitutional  privilege 
if  it  accompanies  its  statements  with  sensational  embel- 
lishments, or  deals  in  rumors  and  insinuations.  Comm. 
vs.  Murphy,  8  Pa.  County,  99.  3.  If  the  jury  find  the  absence 
of  malice,  negligence  and  recklessness  in  the  publication  com- 
plained of,  they  are  bound  to  acquit  the  defendants.  Comm.  vs. 
Winchell,  3  Luzerne  Law  Times,  N.  S.,  1 1 1.  4.  Where  the  act 
of  publication  of  a  libel  is  both  a  public  and  a  private  wrong,  the 
public  and  the  person  aggrieved  have  distinct  and  concurrent 
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remedies,  and  the  existence  of  an  indictment  does  not  pre- 
clude the  jury  from  giving  exemplary  damages.  Barr  vs.  Moore ^ 
26  Pittsburg  Joornali  61.  5.  It  is  not  libellous  to 
publish  the  proceeding  of  a  court  of  justice,  without  a  mali- 
cious intent  to  injure  character.  McLaughlin  vs.  McMakin^ 
Brightly *s  Rep.,  132.  6.  Where  newspaper  comments  and 
reports  of  interviews  have  been  of  so  gross  a  nature  as  to  be  cal- 
culated to  prejudice  a  jury  against  one  of  the  parties  to  a  cause 
and  have  been  published  during  a  trial,  and  presumably  read  by 
the  jury  during  its  recess,  a  new  trial  will  be  granted,  where 
the  verdict  is  against  the  party  attacked.  Meyer  vs.  Cadwal- 
ader,  29  W.  N.,  301.  7.  If  a  printed  article  contains  matter 
proper  for  public  information,  it  is  not  a  libel  to  publish  it,  if 
it  is  true,  or,  not  being  true,  if  it  be  not  negligently  or  mali- 
ciously done.  The  term  malicious  libel,  in  the  code  of  i860, 
does  not  mean  malicious  in  the  ordinary  sense  of  the  term,  but 
simply  intentional,  premeditated  or  designed.  If  the  charges 
were  made  carelessly,  recklessly  and  not  from  motives  of  good 
faith  to  the  public,  but  from  motives  of  personal  gain,  they 
would  be  malicious,  and  that  they  were  true  would  be  no 
defence.  Comm,  vs.  Moore,  2  Chester  Co.,  358.  8.  A  news- 
paper publication  may  give,  as  current  news,  such  matters  as 
involve  open  violation  of  law,  or  public  conduct  of  such  a 
character  as  to  justify  police  interference,  without  rendering  it 
liable  for  a  civil  action  for  libel,  even  though  such  publication 
may  reflect  upon  the  actors,  and  tend  to  bring  them  into  pub- 
lic disgrace  or  contempt.  Urben  vs.  Pittsburg  Times,  i  Mona- 
ghan,  135.  9.  A  newspaper  has  the  right  to  publish  a  full 
and  fair  account  of  a  great  crime  ;  to  describe  its  incidents  and 
name  its  perpetrator.  If  the  publisher,  after  a  careful,  honest 
and  thorough  investigation,  and  without  either  malice  or  neg- 
ligence, erroneously  charges  an  innocent  man  with  the  offence, 
he,  the  publisher,  cannot  be  punished  therefor  criminally.  The 
account  must  not,  however,  contain  a  reference  to  old  charges 
not  in  any  way  connected  with  the  new  crime,  nor  proper  for 
public  information.     Comm,  vs.  Telford,  32  Pittsburg  Journal, 
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422.     10.  In   a  civil  action  for  libel,  when  the  publication 
referred  to  an  interview    with   the  plaintiff  and  justification 
was   pleaded,  it  was  error  to    refuse  to  instruct  the  jury, 
that  if  they  believed  the  article  was  truthful,   the  verdict 
must    be    for    the    defendant.       A    communication,    to    be 
privileged,   must  be  upon  a  proper  occasion,  for  a  proper 
motive,   and    based    upon    reasonable    or    probable    cause ; 
when  so  made  in  good  faith,  the  law  does  not  imply  malice 
from  the  communication  itself,  as  in  the  ordinary  case  of  libel, 
but  actual  malice  must  be  proved.     Briggs  vs.  Garrett^  1 1 1 
Pa.,  404.     Press  d?.  vs.  Stewart,  119  Pa.,  584.     11.  In  an 
action  on  the  case  for  libel  against  the  proprietors  of  a  news- 
paper, it  is  no  defence  to  the  action  that  the  article  was  written 
by  an  employee  of  the  defendant,  acting  within  the  scope  of 
his  employment,  and  that  the  defendants  first  acquired  knowl- 
edge thereof  after  publication.     The  defendants  in  such  case 
are,  in  law,  held  to  have  committed  the  act  through  their 
agent,  and  cannot  claim  exemption  from  the  legal  consequences, 
whether  the  wrong  resulted  from  mere  negligence,  or  from 
wilful,  wanton   intent  by  the  agent.     Bruce  vs.  Reed,   104 
Pa.,  408.     12.  Any  publication,  injurious  to  the  social  char- 
acter of  a  person,  and  not  shown  to  be  true,  or  to  have  been 
justifiably  made,  is  actionable  as  a  malicious  libel.     Collins  vs. 
Publishing  Co.,  152  Pa.,  187.    Jackson  ws.  The  Times,  liemy 
406.       13.   The    newspaper    press,    in    making    statements 
which  reflect  upon  the  personal  character  and  integrity  of 
individuals,  are  bound  to  exercise  the   greatest   diligence  in 
ascertaining,  by  reliable  testimony,  the  truth  of  what  they 
print.     The  neglect  of  that  duty  is  the  negligence  intended  by 
the  constitution.    Comm.  vs.  McClure,  3  W.  N.,  58.    Struthers 
vs.  Bulletin^  Idem,  215.     14.  In  order  to  secure  a  conviction 
for  Kbel,  the  commonwealth  must  satisfy  the  jury  :     (i)  That 
the  defendant  published  the  libel.  (2)  That  the  matter  published 
was  libellous.  (3)  That  it  referred  to  the  person  and  conveyed  the 
insinuations  charged  in  the  indictment.     If  a  defendant  pub- 
lish an  article,  it  is  immaterial  that  he  did  not  write  it.     The 
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truth  is  only  to  be  published  with  good  motives  and 
for  justifiable  ends.  Comm,  vs.  Meeser^  i  Brewster,  493. 
1 5.  Where  a  matter  is  proper  for  public  investigation  or  infor- 
mation, the  mere  fact  that  what  is  said  about  it  is  false  does 
not  necessarily  make  the  publication  a  criminal  libel.  If  made 
in  good  &ith,  and  not  maliciously  or  negligently,  such  a  publica- 
tion is  privileged.  Newspaper  publishers  have  no  right,  reck- 
lessly, to  publish  defamatory  matter,  though  coming  from  a 
distant  correspondent,  without  making  some  investigation  as 
to  its  accuracy.  Camm,  vs.  Mellon^  29  W.  N.,  433.  16.  The 
essence  of  the  offence  consists  in  the  malice  of  the  publication, 
or  the  intent  to  defame  the  reputation  of  another.  But  where  a 
person  consents  to  become  a  candidate  for  public  office  con- 
ferred by  a  popular  election,  he  puts  his  character  in  issue  as 
to  his  fitness  and  qualifications  for  office,  and  the  publication 
of  the  truth  on  this  subject,  with  the  honest  intention  of 
informing  the  public,  is  not  libel.  Camm.  vs.  Odell^  3  Pitts- 
burg, 449.  17.  It  is  not  an  indictable  offence  to  publish  in 
good  &ith,  for  the  information  of  the  public,  defamatory  mat- 
ter believed  to  be  true,  and  which  relates  to  any  subject  of 
general  interest,  the  discussion  of  which  is  proper  for  public 
information.  Camm.  vs.  Paschall,  8  Lancaster  Review,  37. 
18.  An  article  published  in  a  newspaper  detailing  some  private 
scandal,  relating  to  a  person  not  in  a  public  position  who  has  not 
been  charged  before  a  magistrate  with  any  ofience,  is  libellous 
perse,  Comm,  vs.  IHace^  153  Pa.,  314.  19.  A  publication 
concerning  a  public  officer,  no  matter  how  much  the  defend- 
ant may  be  shown  to  have  been  actuated  by  malice,  if  the 
publication  be  true,  he  is  justified  thereby  and  cannot  be  con- 
victed. Comm.  vs.  Reed^  2  Luzerne  Register,  251.  20.  There 
must  be  proof  of  malice  or  negligence  to  convict  a  person  of 
libel,  when  the  publication  relates  to  the  official  conduct  of 
officers  or  men  in  public  capacity.  Comm.  vs.  Singerly^ 
IS  Phila.,  368.  Comm.  vs.  Willard,  9  W.  N.,  524. 
21.  To  secure  a  conviction  for  libel,  the  commonwealth 
must  satisfy  the  jury:  (i)That  defendants  published  the 
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article.  (2)  That  it  was  libellous.  (3)  That  it  referred  to  the 
person  complaining.  Publication  injurious  to  the  reputation 
of  a  private  citizen  in  order  to  be  privileged  must  be :  (i)  Matter 
proper  for  public  information  and  investigation.  (2)  Not  mali- 
ciously made.  (3)  Not  negligently  made.  Legal  malice  must 
be  inferred  when  it  is  published  wilfully  and  without  cause. 
The  proprietor  of  a  journal  is  responsible  for  the  acts  of  his 
subordinates.  If  the  defendant  show  that  he  has  acted  in  good 
faith,  it  will  save  him  from  vindictive  damages.  Comm.  vs. 
Waff  el,  5  Lancaster  Review,  113.  Regensperger  vs.  Kief  el. 
Idem,  186.  Stoner  ws.  Hoffer,  Idem,  "^2$.  22.  A  privileged 
communication  is  one  made  upon  a  proper  occasion,  from  a 
proper  motive,  and  based  upon  reasonable  or  probable  cause, 
and  also  perhaps  in  a  proper  manner.  Briggsws,  Garrett,  1 11 
Pa.,  404.  Conrayvs.  Times,  139  Pa.,  334.  23.  The  cir- 
cumstances which  induced  the  publication  of  an  alleged  libel, 
may  be  shown  in  mitigation  of  damages.  Donnelly  vs.  Swain, 
2  Phila.,  93.  24.  It  is  not  a  privileged  communication  nor  a 
report  of  a  judicial  proceeding,  for  a  newspaper  to  publish  a 
false  rumor  that  one  of  the  witnesses  in  a  case  had  been  arrested 
and  imprisoned  for  giving  &lse  evidence.  Godshalk  vs.  Metz- 
gar,  23  W.  N.,  541.  25.  Written  or  printed  words  which  are 
injurious  to  a  person  in  his  office,  profession  or  calling,  or  which 
iinp>each  the  credit  of  a  merchant  or  trader  by  imputing  to 
him  insolvency,  or  even  embarrassment,  are  libellous.  Hayes 
vs.  Press  Co.,  127  Pa.,  642.  26.  Where  one  published  words 
which  injured  the  reputation  of  another,  he  assumed  the  con- 
sequences naturally  resulting  therefrom,  and  the  question 
whether  he  acted  maliciously  or  not  should  not  be  left  to  the 
jury  unless  the  occasion  be  privileged.  If  it  be  a  privileged 
communication,  and  there  is  no  evidence  of  malice,  it  is  the 
duty  of  the  court  to  direct  a  nonsuit.  Malice  is  an  essential 
element  in  an  action  for  libel,  but  it  is  malice  in  a  special  and 
technical  sense,  which  exists  in  the  absence  of  lawful  excuse, 
and  where  there  maybe  no  spite  or  disposition  to  injure  others. 
Whenever  a  wilful  and  unprivileged  communication  is  made, 


1 1 62  THE    LAW    OF    NEGLIGENCE 

Newspapers — ConHnued, 

having  the  other  qualities  of  a  libel,  legal  malice  may  be 

inferred.     Need  vs.  Hope,  in  Pa.,  145. 

II.  Neglect  in  selling.  Selling  Sunday  newspapers  on 
Sunday  is  a  performance  of  wordly  employment  prohibited  by 
the  act  of  April  22,  1794.  Comm.  vs.  MaUkews,  152 
Pa.,  166. 

III.  Neglect  of  employee.  If  the  proprietors  of  a  news- 
paper give  to  an  employee  charge  and  control  of  an  editorial 
column,  reserving  no  supervision,  and  he,  without  their  knowl- 
edge, write  and  publish  a  libel,  they  are  responsible  for  the 
wrong,  whether  it  result  from  mere  negligence  or  from  a 
wanton  or  reckless  purpose.  Bruce  vs.  Reed,  i  Lancaster 
Review,  104. 

IV.  Neglect  to  insert  advertisement.  In  an  action 
against  the  publishers  of  a  newspaper,  for  neglecting  to  insert 
an  advertisement  of  a  public  sale  of  real  estate,  for  which  they 
received  payment  in  advance,  the  measure  of  damages,  in  the 
absence  of  fraud,  is  the  amount  paid  to  them  for  the  publica- 
tion of  the  advertisement.  They  are  not  liable  io  speculative 
damages.     EisenloAr  vs.  Swain,  35  Pa.,  107. 

New  Trials. 

I.  Neglect  in  motion  for.  i.  A  motion  for  a  new 
trial  is  too  late  when  not  made  for  several  months  after  the 
verdict.  Nor  could  it  be  done,  with  a  judgment  standing  in 
full  force.  Syracuse  Oil  Co,  vs.  Carothers,  63  Pa.,  379- 
2.  The  courts  of  common  pleas  have  discretionary  power  to 
permit  a  motion  for  a  new  trial  to  be  filed  nunc  pro  tunc  at  any 
time  within  the  term  at  which  the  judgment  was  rendered. 
Lance  vs.  BonneU,  105  Pa.,  46.  3.  In  a  criminal  case,  the 
motion  should  be  made  immediately  after  the  rendering  of  the 
verdict.     Comm,  vs.  Cannon,  1 3  Phila.,  456. 

II.  Neglect  to  grant,  i.  The  granting  or  refusing 
a  new  trial  in  a  criminal  case  is  a  matter  within  the  discretion 
of  the  court  below,  and  is  not  the  subject  of  review  on  a 
writ  of  error.     Alleged  misconduct  of  the  jury  furnishes  no 
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exception  to  this  rule.  Alexander  vs.  Comtn.^  105  Pa.,  2. 
2.  A  new  trial  will  not  be  granted  on  the  ground  of  absence 
of  counsel  at  the  trial,  unless  it  is  shown  clearly  that  a  dif- 
ferent aspect  would  have  been  presented  if  counsel  had  been 
present.  Brock  vs.  Richardson^  9  Phila.,  233.  Rauck  vs. 
Morton^  5  Luzerne  Law  Times,  N.  S.,  iii.  3.  A  new  trial 
will  be  granted,  when  the  court  considers  the  weight  of  evidence 
against  the  finding  of  the  jury.  Buggy  vs.  Welling^  5 
Phila.,  365.  4.  To  justify  the  granting  of  a  new  trial,  it  should 
appear  either  that  the  verdict  was  wrong  on  the  evidence 
actually  given,  or  there  is  a  reasonable  probability  that  light 
will  be  thrown  upon  the  case,  if  tried  again,  which  could  not  have 
been  produced  at  the  former  trial.  Absence  of  counsel  at  the 
time  of  a  trial  is  not  a  ground  for  a  new  trial.  Busick  vs. 
Shaw^  y  Phila.,  91.  Meyer  vs.  Smithy  Idem,  105.  Wetherill 
vs.  Hanley,  3  W.  N.,  473.  Loucheimvs.Henzey.g  W.  N.,  571. 
5.  The  supreme  court  will  not  consider  an  assignment  of  error 
to  the  refusal  of  the  court  below  to  grant  a  new  trial,  even 
where  the  case  was  tried  without  a  jury.  Comm.  vs.  R,  R,, 
165  Pa.,  45.  McKenney  vs.  Fawcett,  138  Pa,,  344.  6.  A 
new  trial  will  not  be  granted  on  the  ground  of  after-discovered 
impeaching  evidence,  unless  it  is  so  inconsistent  with  the  testi- 
mony of  a  witness  as  to  induce  the  belief  that  it  should  produce 
a  different  result  if  the  case  were  re-tried.  Comm.  vs.  Robins, 
7  Kulp,  108.  7.  Granting  new  trials  does  not  depend  upon 
the  whim  or  caprice  of  the  judge,  but  upon  well-settled  and 
fundamental  principles  of  law.  It  cannot  be  granted  to  admit 
evidence  merely  cumulative,  which  was  within  the  reach  of  the 
party  at  the  trial.  It  will  only  be  granted  to  let  in  evidence 
which  would  require  a  different  verdict  Comm.  vs.  Schoeppe, 
Leg.  Gaz.  Report,  450.  Comm.  vs.  Yol  Sing,  7  Kulp,  349. 
Ccmm.  vs.  Rose,  i  York  Record,  125.  Marsh  vs.  Moser,  i 
Woodward's  Decisions,  218.  8.  The  production  of  merely 
cumulative  evidence  is  no  ground  for  a  new  trial ;  nor  will  it 
be  granted  because  of  the  inadequacy  of  damages.  Comm. 
vs.  Seybert,  4  Kulp,  4.     McDougaU  vs.  Canal  Co.,  Idem,  304. 
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9.  A  new  trial  will  not  be  granted  to  help  the  negligence  of  a 
party  to  cure  his  mistake,  or  to  give  him  the  opportunity  of 
urging  on  a  second  trial  what  he  ought  to  have  brought 
forward  on  the  first  Nor  where  the  court  erroneously 
rejected .  evidence,  which  ought  not,  if  received,  to  have 
produced  a  different  verdict.  Comm.  vs,  Irwin,  i 
Clark,  344.  Knox  vs.  Work,  i  Browne,  10 1.  10.  In  order 
to  justify  a  new  trial  on  the  ground  of  after-discovered 
evidence,  it  must  show  that  it  could  not  have  been  discovered 
by  the  exercise  of  reasonable  diligence,  or,  if  known,  that  it 
could  not  have  been  produced  at  the  trial.  It  must  also  be 
shown  that  the  new  evidence  would  likely  occasion  a 
different  result.  Comm,  vs.  Volkazntch,  5  Kulp,  75, 
Stanton  vs.  Kemmerer,  Idem,  1 14.  Machell  vs.  Ander* 
Sony  Idem,  433.  Norton  vs.  Breitenbach,  i  Pearson,  467. 
1 1.  A  new  trial  will  not  be  g^ranted  in  a  criminal  case  merely 
because  the  court  entertains  a  doubt  as  to  the  correctness  of 
the  verdict ;  but  where  the  court  doubted  as  to  the  proprie^ 
of  the  conviction,  and  there  were  gross  irregularities  and 
defects  in  the  record,  a  new  trial  was  granted.  Comm.  vs. 
Weathers,  6  Kulp,  486.  12.  A  new  trial  will  not  be  granted 
on  the  ground  of  newly-discovered  evidence  which  does  not 
relate  to  new  facts,  but  goes  only  to  corroborate  the  testimony 
given  at  a  former  trial,  or  which  consists  merely  of  cumulative 
&cts.  Of  all  reasons  presented  for  a  new  trial,  there  is  none 
which  will  be  more  closely  scrutinized  by  the  court  than  that 
which  alleges  the  existence  of  after-discovered  evidence. 
Comm.  vs.  Williams,  2  Ashmead,  69.  13.  The  absence  of  a 
party  to  the  suit  at  the  trial  is  not  a  ground  for  a  new  trial, 
without  clear  proof  that  his  presence  is  essential,  and  this  must 
be  shown  when  the  case  is  called  for  trial  Cowperthwaite  vs. 
Miller,  2  Phila.,  219.  Rank  vs.  Morton,  5  Luzerne  Law 
Times,  N.  S.,  in.  Yerkes  vs.  Rodroch,  15  W.  N.,  315. 
14.  Where  the  verdict  of  the  jury  was  not  altogether  against 
the  evidence,  but  is  warranted  by  any  portion  of  the  testimony, 
the  court,  though  believing  the  verdict  is  against  the  weight 
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of  evidence,  is  not  at  liberty  to  set  it  aside  for  the  purpose  of 
granting  a  new  trial.  Deysher  vs.  HUsinger^  2  Woodward's 
Decisions,  153.  Brawn  vs.  R,  /?.,  Idem^  144.  Becker  vs. 
Maurer,  Idem,  264.  Keim  vs.  Maurer,  Idem,  ^12.  15.  A 
new  trial  will  not  be  granted,  where  the  verdict  turned  upon  the 
question  of  the  credibility  of  a  witness.  Fell  vs.  Partner  3 
Delaware  Co.,  568.  Comm,  vs.  BeUis,  i  Northampton  Co., 
46.  16.  The  refusal  of  the  court  below  to  grant  a  new 
trial  cannot  be  made  the  subject  of  an  assignment  of 
error.  Capital  cases  are  no  exception  to  the  rule.  Gray 
vs.  Comm.,  loi  Pa.,  380.  McGinnisvs,  Comm,,  102  Pa.,  66. 
Stokes  vs.  Burrell,  3  Grant,  241.  Venango  Oil  Co.  vs. 
Lewis,  18  Pittsburg  Journal,  37.  17.  A  new  trial  will 
not  be  granted,  where  it  is  not  likely  that  a  different  result 
will  be  reached.     Harvey  vs.  Harvey,  9  Luzerne  Register,  194. 

18.  A  new  trial  will  not  be  granted  on  the  ground  of  after- 
discovered  evidence  when  it  is  merely  corroborative  of  what 
has   been   given  before.     Hicks  vs.   Lime,   2  Pearson,   156. 

19.  The  application  for  a  new  trial  must  be  made  in  proper 
time,  or  the  motion  will  not  be  heard,  even  if  there  be  after- 
discovered  evidence.  New  reasons  should  not  be  presented 
after  argument.  Kensington  Bank  vs.  LitUe,  7  W.  N.,  406. 
Burkman  vs.  Albert,  9  Lancaster  Bar,  17.  20.  Where  a  verdict 
is  rendered  against  the  binding  instructions  of  the  court,  it  is 
the  duty  of  the  court  to  grant  a  new  trial,  even  if  the  instruc- 
tions were  erroneous.  A  new  trial  may  be  granted  for  the 
misconduct  of  counsel  in  arguing  the  case  to  the  jury.  McDade 
vs.  Campbell,  12  Luzerne  Register,  125.  Sweeney  ws.  R,  R., 
Idem,  223.  Larkin  vs.  Glover  Co.,  2  Delaware  Co.,  290. 
2 1 .  Where  there  was  evidence  to  support  the  verdict,  and  there 
is  neither  corruption  nor  manifest  mistake  shown,  a  new  trial 
will  not  ordinarily  be  granted,  although  the  weight  of  the 
evidence  appeared  to  the  court  upon  the  trial  to  be  contrary 
to  the  finding  of  the  jury.  Moll  ws.  Zimmerman,  i  Wood- 
ward's Decisions,  501.  22.  After-discovered  evidence  will 
not  warrant  the  granting  of  a  new  trial,  where  it  is  merely 
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cumulative,  or  does  not  go  to  the  merits  of  the  case,  but 
merely  to  discredit  a  witness  on  the  former  trial,  nor  where 
such  evidence  could  have  been  produced  on  the  trial  by  the 
exercise  of  due  diligence.  Ruddy  vs.  Ruddy ^  6  Kulp,  297. 
Benedict  vs.  Coal  Co.^  Idem^  221.  Cotnm.  vs.  Brown ^  7 
Kulp,  103.  23.  On  a  proper  case,  the  court  will  entertain  a 
motion  for  a  new  trial  after  the  expiration  of  the  four  days 
allowed  from  the  rendition  of  the  verdict.  But  to  entitle  the 
party  making  such  motion  to  the  interposition  of  the  court, 
he  must  appear  to  have  been  guilty  of  no  laches.  Winslow 
vs.  Brenneman^  i  Pittsburg,  416.  24.  Surprise  is  no  ground 
for  a  new  trial,  nor  is  want  of  recollection,  nor  cumulative  or 
corroborative  evidence  merely.  Wintan  vs.  Savage ^  4  C.  P. 
Reporter,  47.  25.  A  new  trial  on  the  ground  of  after-dis- 
covered evidence  will  not  be  granted  unless  the  new  evidence 
affords  sufficient  ground  for  believing  the  verdict  rendered 
under  theold  was  erroneous.  Wolfingerws.  Fentan^  2  Phila.,  19. 
IIL  Neglect  to  present  points,  i.  The  court  will  not 
grant  a  new  trial  on  the  ground  of  a  claim,  which  the  party 
might  have  brought  forward  at  the  trial,  but  did  not.  McDer- 
mott  vs.  Ins,  Co.^  3  S,  &  R.,  604.  Peters  vs.  Ins,  Co.,  Idem^  25. 
2.  Where  substantial  justice  has  not  been  reached,  the  court 
will  grant  a  new  trial  on  a  point  not  seen  or  taken  at  the 
trial.     Maloney  vs.  Mintzer,  6  Phila.,  221. 

Non  Pros. 

Neglect  to  take  off.  A  nan  pros  entered  through  the 
negligence  of  attorney  will  not  be  taken  off  after  the  lapse  of 
three  years.     Baxter  vs.  Seeley,  10  W.  N.,  208. 

Nonsuit. 

I.  Neglect  in  granting.  A  nonsuit  should  never  be 
granted,  where  there  is  any  evidence  sufficient  to  justify  the 
inference  of  the  disputed  &cts  on  which  the  right  to  recover 
rests.     HUlvs.  Trust  Co.,  108  Pa.,  i. 

II.  Neglect  in  ordering.     A  peremptory  nonsuit  is  in 
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the  nature  of  a  judgment  for  the  defendant  on  demurrer  to 
evidence ;  and  if  there  is  any  evidence  more  than  a  mere 
scintilla,  which  would  justify  an  inference  of  the  disputed 
£ict  upon  which  the  plaintiff's  right  to  recover  depends,  it 
must  be  submitted  to  a  jury.  Jacques  vs.  Faurthman,  137 
Pa.y  428. 

III.  Neglect  in  refusing.  A  plaintiff  may  suffer  non- 
suit at  any  stage  of  the  case  before  verdict  in  a  common  law 
action,  and  it  is  error  in  the  court  to  refuse  it.  This  is  true, 
notwithstanding  there  is  an  issue  upon  a  plea  of  set-off.  Even 
where  a  jury  has  returned  into  court  to  give  their  verdict, 
but  before  it  is  rendered,  a  nonsuit  may  be  suffered.  Haviland 
vs.  Fidelity  Co,,  108  Pa.,  243. 

IV.  Neglect  in  taking  off.  A  nonsuit  entered  by 
de&ult  may  be  taken  off  even  three  years  after  entry,  where 
cause  for  its  removal  appears ;  such  action  lies  within  the 
sound  discretion  of  the  court,  and  is  not  reviewable  by  writ 
of  error.     Zebley  vs.  Storey,  8  W.  N.,  212. 

V.  Neglect  of  motion  to  strike  off.  An  application 
to  strike  off  a  nonsuit  made  six  years  after  its  entry,  is  too 
late.     Ribbert  vs.  Jackson,  5  C.  P.  Reporter,  59. 

VL  Neglect  of  plaintiff  to  appear.  It  is  only  when 
the  merits  have  been  passed  upon,  or  from  the  course  of  plead- 
ings and  trial,  might  have  been  passed  upon,  that  a  judgment 
bars  a  subsequent  suit.     Haws  vs.  Tteman,  53  Pa.,  192. 

VII.  Neglect  of  rule  to  take  off.  Where  a  writ  of 
error  was  taken  to  a  judgment  of  nonsuit,  and  the  record  of 
the  court  below  failed  to  show  that  a  rule  had  been  obtained 
and  discharged  to  take  off  such  nonsuit,  the  writ  was  held  to 
be  premature.     Handleyws.  R.  R,,  10  W.  N.,  8. 

VIII.  Neglect  to  direct.  A  refusal  to  direct  a  non- 
suit to  be  entered  is  not  the  subject  of  review  on  a  writ  of 
error.  Negley  vs.  Lindsay,  67  Pa.,  226.  Ballenttne  vs.  White. 
77  Pa.,  20.  Kelly  ws,  Bennett,  25  W.  N.,  368.  Mobleyws. 
Bruner,  59  Pa.,  481.  Boston  Borough  vs.  Neff,  102  Pa.,  474, 
Lower  Prov,  Ins,  Ass'n  vs.  Weitzel,  4  Montgomery  Co.,  55. 
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IX.  Neglect  to  enter,  i.  It  is  the  province  of  the 
judge  to  determine  the  law,  and  no  legal  evidence  being 
offered  to  support  the  suit,  it  is  his  duty  to  direct  a  nonsuit, 
for  it  would  be  nugatoiy  to  send  such  case  to  a  jury.  Morgan 
vs.  Stell^  5  B.,  324.  2.  Error  does  not  lie  either  to  the  entry 
of  a  compulsory  nonsuit,  or  to  the  refusal  to  enter  such  judg- 
ment; it  lies  only  to  the  refusal  of  the  court  to  take  off  the 
nonsuit.     Scranton  vs.  Barnes^  147  Pa,,  465. 

X.  Neglect  to  grant,  i.  The  conscience  of  the  judge 
must  be  satisfied  of  the  sufficiency  of  the  evidence  if  believed. 
If  it  be  too  vague,  uncertain  or  doubtful,  to  establish  the 
equity  set  up,  it  is  his  duty  to  withdraw  it  from  the* jury  by  a 
nonsuit  or  a  binding  instruction  in  his  charge,  as  the  case  may 
require.  Faust  vs.  Haas,  73  Pa.,  300.  2.  The  court  will 
refuse  a  nonsuit,  where  the  application  is  made  after  the  jury 
have  agreed  upon  and  sealed  their  verdict,  but  before  they 
have  formally  announced  it  Newton  vs.  Singlob,  5  Pa. 
County,  151.  3.  Under  the  act  of  assembly,  only  the  plaintiff 
who  is  nonsuited  can  take  a  writ  of  error ;  the  defendant  can 
take  none  for  refusal  to  order  a  nonsuit.  Pownall  vs.  Steele^  52 
Pa.,  446. 

XI.  Neglect  to  move  for.  It  is  not  too  late,  even 
after  the  jury  have  returned  to  the  box,  to  ask  for  a  nonsuit 
Boston  Bank  vs.  Coryell,  9  W.  &  S.,  153. 

XII.  Neglect  to  order,  i  .  Where  there  is  not  suffi- 
cient evidence  of  negligence  to  submit  a  case  to  a  jury,  the 
court  may  so  instruct  a  jury  or  may  grant  a  nonsuit  Penna, 
R.  R,  vs.  Fries,  7  W.  N.,  433.  2.  When  the  evidence  is 
insufficient  to  warrant  a  finding  of  negligence,  it  is  the  duty 
of  the  court  to  order  a  nonsuit  It  will  be  ordered  if  the 
plaintiff's  testimony  clearly  shows  his  contributory  &ult 
Thirteenth  St,  Ry.  Co.  vs.  Boudrou,  92  Pa.,  475. 

.  XIII.  Neglect  to  refuse.  It  is  error  to  nonsuit  a 
plaintiff  who  has  made  out  a  case  for  the  jury,  but  is  not  error 
to  refuse  a  nonsuit,  for  when  the  defendant  has  given  his 
evidence  he  has  it  still  in  his  power  to  ask  the  court  to  instruct 
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the  jury  upon  the  insufficiency  of  the  plaintifT's  evidence  to 

maintain  the  action.     Lehman  vs.  Kellerman^  65  Pa.,  491. 

XIV.  Neglect  to  remove.  Where  counsel  has  been 
misled  by  the  action  of  the  court,  a  nonsuit  will  be  taken  off. 
Handley  vs.  R,R.,  3  Luzerne  Law  Times,  N.  S.,  207. 

XV.  Neglect  to  suffer.  The  judge  cannot  compel  a 
plaintiff,  who  has  given  evidence  in  support  of  his  case,  to 
suffer  a  nonsuit.  Irving  vs.  Taggart,  i  S.  &  R.,  360. 

XVI.  Neglect  to  take  off.  i.  When  a  refusal  to  take 
off  a  nonsuit  is  the  ground  of  a  writ  of  error,  motion  should 
be  first  made  in  the  court  below  to  take  it  off,  or  the  writ  will 
be  quashed.  Adams  ws,  Adams ^  i  W.  N-i  279.  2.  Where  a 
nonsuit  is  entered  in  the  court  below,  a  writ  of  error  lies  only 
to  the  refusal  of  the  court  in  banc  to  take  it  off.  A  writ  of 
error  directly  to  the  judgment  of  nonsuit  will  be  quashed. 
Haverfyws.Mercur,  78  Pa.,  238.  3.  A  voluntary  nonsuit  is 
the  action  of  the  plaintiff  himself ;  by  it  he  takes  the  case  out  of 
court.  The  suit  will  not  be  reinstated  on  a  motion  to  take  off 
the  nonsuit      Slocumb  ws.Hunsicker^  8  Montgomery  Co.,  78. 

Notary  Public. 

I.  Neglect  in  appointing.  The  office  of  notary  public 
in  Europe  is  held  in  the  highest  repute,  and  is  semi-judicial  in 
its  nature.  Evils  exist  in  this  state  from  the  large  numbers  of 
utterly  ineffident  notaries  that  have  been  appointed.  Camm. 
vs.  Barrett,  6  W.  N.,  384. 

II.  Neglect  in  certificate,  i.  A  notary  cannot,  by  a 
new  certificate,  supply  an  accidental  omission  in  the  first  cer- 
tificate. Enterprise  Transit  Co.'s  Appeal,  103  Pa.,  492. 
2.  The  certificate  of  a  notary,  like  that  of  a  judge  or  justice  of 
the  peace,  is  a  judicial,  not  a  ministerial  act  The  presumption 
is  that  he  took  the  acknowledgement  on  reasonable  informa- 
tion, and  discharged  his  full  duty.  The  burden  of  proof  is  on 
the  plaintiff  to  prove  a  clear  and  intentional  declaration  of  duty. 
Camm,  ws,  Haines,  97  Pa.,  228.     3.  A  notary  public  may  be 

ooaipdled  to  testify  against  the  truth  of  his  certificate  of  pro- 
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test,  where  he  does  not  subject  himself  to  answer  criminally 

for  official  misconduct.      Parry  vs.  Almond,  12  S.  &  R.,  284. 

III.  Neglect  of  demand  and  notice.  The  giving  notice 
to  endorsers  is  the  official  duty  of  a  notary,  and  when  duly 
certified,  and  not  contradicted  or  questioned,  is  deemed  to  have 
been  given  according  to  law.  Browne  vs.  Bank,  6  S.  &  R., 
484.     Kasevs.  GetcheU,  21  Pa.,  506. 

IV.  Neglect  of  protest  of  note.  The  official  character 
of  a  notary  extends  only  to  the  protest,  and  not  to  the  hunting 
up  of  the  parties.  Neither  he  nor  the  bank  is  bound  to  know 
any  one  in  the  transaction,  but  the  last  endorser.  He  will  be 
excused,  if  it  appear,  that,  in  the  absence  of  specific  instruc- 
tions, he  had  pursued  the  usual  course.  A  notaiy  is  not  bound 
to  know  the  residence  of  those  on  whom  he  is  to  call.  Direc- 
tions should  be  left  at  the  bank  for  them.  Bellemire  vs.  U,  S. 
Bank,  4  Wh.,  113.     Bennett  vs.  Young,  18  Pa.,  263. 

V.  Neglect  of  power.  A  notary  may  have  an  office  in 
the  county  in  which  he  is  commissioned  to  reside,  but  not  else- 
where. He  may  demand  payment  of  a  note,  protest  it  for  non- 
payment, and  serve  notices  not  only  anywhere  within  the 
state,  but  outside  of  it  also.  He  may  serve  notices  personally 
or  by  mail,  and  may  go  or  send  into  several  counties  or  states ; 
otherwise  it  might  require  several  notaries  to  protest  a  note. 
The  holder  of  a  note  can  make  demand  and  protest  anywhere, 
but  the  advantage  of  having  a  notary  is  that  his  official  certifi- 
cate is  prima  facie  evidence  of  demand,  refusal  and  notice  of 
dishonor.     Davey  vs.  Ruffel,  14  Pa.  County,  275. 

VI.  Neglect  to  affix  his  seal.  The  attestation  of  a 
notary  public  is  invalid,  unless  accompanied  by  his  notarial  seaL 
Horsiman  vs.  Kaufman,  7  W.  N.,  487. 

Vn.  Neglect  to  demand  pavment  of  note.  By  virtue 
of  his  office,  it  is  no  part  of  the  duty  of  a  notary  to  present  a 
note  for  payment  or  serve  notice  of  its  dishonor.  His  official 
act  is  the  attestation  of  something  done  which  makes  it  legal 
evidence.  A  notary  is  not  bound  to  know  the  residence  of  the 
parties  on  a  note.     It  is  the  duty  of  the  holder  to  inform 
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If  proper  demand  be  not  made,  owing  to  a  want  of  informa- 
tion, and  the  endorser  be  released,  the  endorser  is  not  thereby 
guilty  of  negligence.  Vandewater  vs.  WtUiamsan,  6  W.  N., 
350.     13  Phila.,  140. 

Notice. 

I.  Neglect  in  certainty.  Notice,  to  affect  a  party, 
must  not  be  vague,  but  certain,  not  by  loose  conversation,  but 
by  direct  information.  It  must  be  of  an  accomplished  iact, 
not  of  an  intent  to  do  an  act.  People's  Bankvs.  Eitingy  17 
Phila.,  233. 

II.  Neglect  in  date  of  giving.  The  general  rule  as  to 
computation  of  time  is,  that  when  a  statute  allows  a  given 
number  of  days  to  do  an  act,  the  day  on  which  the  rule  is 
taken  or  the  decision  made  is  excluded.  Cromelien  vs.  Brinks 
29  Pa.,  524.     Duffy  vs.  Ogden,  64  Pa.,  240. 

III.  Neglect  in  giving,  i.  Notice  to  an  attorney  or 
agent  in  a  particular  transaction,  given  in  the  course  of  that 
transaction,  is  notice  to  the  principal.  Bigley  vs.  Jones y  34 
Pittsbtirg  Joumal,  140.  2.  An  advertisement  of  the  sale  of 
property  in  a  newspaper  and  by  handbills,  unknown  to  the 
party  sought  to  be  affected  by  it,  does  not  amount  to  notice. 
Weaver  vs.  Craighead ^  104  Pa.,  288. 

IV.  Neglect  in  service.  It  seems  that  parol  service  of 
notice  is  not  good,  if  given  to  any  one  but  the  party  to  be 
notified  in  person.  Barnes  vs.  Wright ^  2  Wh.,  193.  Jones  ws. 
Shawhan,  4  W.  &  S.,  264. 

V.  Neglect  of  form.  Wherever  notice  *  is  required 
under  an  act  of  assembly,  written  notice  is  to  be  understood. 
Si.  MichaeFs  Church  vs.  Philadelphia^  4  Clark,  1 50.  Idem  vs. 
County y  Brightley's  Rep.,  121. 

VI.  Neglect  of  inquiry,  i  .  When  inquiry  becomes  a 
duty,  the  party  who  neglects  to  perform  it  is  affected  with  con- 
structive notice  of  all  the  facts  that  probably  would  have  been 
brought  to  light  had  it  been  duly  made.  Roos  vs.  Connell,  7  Kulp, 
1 1 3-  Johnston's  Appeal^  4  W.  IT. ,  80.    2.  Whatever  puts  a  party 
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upon  inquiry  amounts  to  notice,  provided  the  inquiry 
becomes  a  duty,  as  in  the  case  of  purchasers  and  creditors, 
when  the  inquiry,  if  pursued,  would  lead  to  knowledge 
of  the  requisite  facts,  by  the  exercise  of  ordinary  diligence 
and  understanding.  Cohen's  Appeal,  ii  Luzerne  Register,  13. 
2  Kttlp,  I.  Arthurs  vs.  Bascom^  19  Pittsburg  Journal,  9.  Parke 
vs.  Neely,  90  Pa.,  52.  HoUenstein  vs.  Lerch,  104  Pa.,  454. 
Maul  MS.  Rider,  59  Pa.,  171.  Jacques  vs.  Weeks,  7  W.,  264. 
3.  Whatever  is  sufficient  to  put  the  purchaser  upon  inquiry, 
which  would  necessarily  have  led  him  to  a  discovery,  or  knowl- 
edge of  the  adverse  claim,  or  interest  to  or  in  the  land,  is  suffi- 
cient to  affect  him  with  notice  of  it.  Farley  vs.  Stokes,  i 
Parsons,  422.  Walsh,  vs.  Stille,  2  Parsons,  17.  4.  Where 
inquiry  becomes  a  duty,  the  party  who  neglects  to  perform 
it  should  be  visited  with  at  least  constructive  notice  of  the 
facts  that  probably  would  have  been  brought  to  light  if  it  had 
been  duly  made.    Leonard's  Appeal,  94  Pa.,  168. 

VII.  Neglect  to  accept,  i.  A  purchaser  will  be 
affected  by  information  derived  from  a  person  interested 
and  from  a  source  likely  to  gain  credit,  although  not  the 
party  or  his,  agent  Vague  reports  of  strangers  or  infor- 
mation  from  one  not  interested  will  not  affect  a  purchaser 
with  notice.  •  Mulliken  vs.  Graham,  72  Pa.,  484.  2.  Implied 
or.  constructive  notice  is  only  effectual  to  charge  a  pur- 
chaser or  mortgagee  when  the  circumstances  are  such  that 
a  failure  to  obtain  the  knowledge  would  be  gross  and  culpable 
negligence ;  notice  from  an  unauthorized  party  is  mere  rumor. 
Phillipsburg'  Bank's  Appeal,  10  W.   N.,    265. 

VIII.  Neglect  to  admit.  A  notice  containing  matter 
foreign  to  its  professed  object,  calculated  to  prejudice  the  other 
side,  is  not  admissible  in  evidence.  Bush  vs.  Ferry,  7 
Phila.,  195. 

IX.  Neglect  to  assume.  Notice  or  knowledge  will  be 
assumed,  where  the  circumstances  are  such  that  the  municipal 
authorities,  by  the  exercise  of  proper  and  reasonable  diligence, 
might  have  known  the  defect  which  caused  the  damage  com- 
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plained    of.     Kibele  vs.   Philadelphia,   32    Pittslmrg    Jour- 
nal, 361. 

X.  Neglect  to  give,  i  .  Inquiry  is  always  a  duty,  where 
notice  is  not  actual  or  constructive,  and  where  it  is  a  duty  and 
is  omitted,  the  party  will  be  regarded  as  having  notice ;  that 
is  to  say,  he  will  be  considered  as  one  who  intends  to  take  the 
risk  of  the  status  of  things.  Aldrich  vs.  Bailey ^fx  Pa.,  255. 
2.  Whatever  is  sufficient  to  put  a  party  on  inquiry  which 
would  result  in  the  information  sought,  is  equivalent  to  notice. 
Angier  vs.  ScUeffeHn^  72  Pa.,  106.  3.  Where  A  allows  B  to 
represent  to  the  world  that  he,  B,  is  the  sole  owner  of  the 
property,  A  cannot  prevent  such  property  from  being  held 
Uable  for  B's  debts.  CaUender  vs.  Robinson,  28  Pittsburg 
Journal,  235.  4.  Positive  acts  tending  to  mislead  one  igno- 
rant of  the  truth,  which  do  mislead  him  to  his  injury,  are  good 
ground  of  estoppel.  Silence  will  postpone  a  title  1  when  one 
knowing  his  own  right  should  speak  out.  One  led  by  such 
silence  to  rest  on  his  title,  believing  it  secure  and  to  expend 
money  and  make  improvements  without  timely  warning,  will 
be  protected  by  estoppel.  Oiapman  vs.  Chapman,  59  Pa., 
214.  5.  The  legislature  may  provide  for  serving  notice  on 
parties  out  of  the  state,  interested  in  litigation  in  the  state,  and 
in  default  of  appearance  adjudicate  on  the  interest.  Comm,  vs. 
Dillon,  61  Pa.,  488.  6.  The  notice  to  bind  a  bona  fide  pur- 
chaser of  negotiable  paper,  must  be  actual  notice.  Lis  pendens 
does  not  apply  to  such  a  case.  Day  vs.  Zimmerman,  3  Lan- 
caster Bar,  No.  8.  7.  Notice  is  required  to  a  man  who  acts 
bona  fide,  not  to  him  who  wilfully  uses  that  to  which  he  pre- 
tends no  title.  If  a  person  has  allowed  parties  the  use  of  his 
property,  he  should  warn  them  of  his  intention  to  recall  his 
permission.  Kay  vs.  Penna,  R,  R,,  65  Pa.,  269.  8.  Letters 
properly  directed  and  duly  mailed  are  sufficient  evidence  of  notice 
of  the  dishonor  of  bills  or  non-payment  of  negotiable  notes.  It 
establishes  no  such  legal  conclusion  in  other  business  relations, 
though  it  is  a  step  towards  proving  actual  notice.  Kenney  vs. 
Altuater,  77  Pa.,  38.      9.  Occasional  newspaper  advertise- 
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ments  to  absent  people  amount  to  nothing  as  a  means  of 
notice.  Ntckerson  vs.  Nickerson^  13  W.  N.,  212.  10.  Where 
a  party  has  notice  of  such  facts  as  should  have  put  him  on 
inquiry,  and  which,  by  the  exercise  of  ordinary  diligence 
would  have  led  to  full  knowledge,  then  he  had  constructive 
notice  of  the  facts, '  which  the  law  regards  as  equivalent  to 
actual  notice.  Overdeerws,  Updegraff^6gl?di.  118.  11.  Notice 
to  an  agent,  bound,  in  the  discharge  of  his  duty,  to  act  upon 
it  and  to  communicate  it  to  his  principal,  is  notice  to  the  princi- 
pal. Philadelphia  vs.  Lockhart,  73  Pa.,  211.  I2.  Where 
there  is  no  evidence  of  fraud,  misrepresentation  or  concealment 
on  the  part  of  the  vendor,  the  constructive  notice  which  the 
record  of  a  judgment  lien,  standing  in  the  line  of  the  vendor's 
title,  Ogives  to  the  vendee,  is  as  effective  as  actual  notice. 
Stephens'  Appeal,  87  Pa,,  202.  Boyd  vs.  McCuUough,  137 
Pa.,  7.  13.  Anything  sufficient  to  put  a  party  on  inquiry  is 
notice  of  whatever  such  inquiry  would  reveal.  West  Branch 
Canal  Co's  Appeal,  8ix  Pa.,  19. 

XI.  Neglect  to  heed.  It  is  the  duty  of  purchasers 
of  real  estate  to  make  inquiry  respecting  the  rights  of  parties 
in  possession,  and  failing  to  do  so,  they  are  affected  with  con- 
structive notice  of  such  facts  as  would  have  come  to  their 
knowledge  in  the  proper  discharge  of  that  duty.  Jamison  vs. 
Dimock,  95  Pa.,  52. 

XII.  Neglect  to  observe.  If  parties  are  perfectly 
aware  of  what  is  done  in  a  case  in  the  orphans'  court,  in  which 
they  are  directly  interested,  and  remain  silent,  apparently 
acquiescing  in  the  determination  of  the  court,  actual  notice 
will  be  presumed.    Rittenhause's  Estate,  i  Parsons,  313. 

XIII.  Neglect  to  produce.  Notice  to  produce  a  notice 
is  unnecessary ;  every  written  notice  should  be  proved  by  a 
duplicate  original.     Morrow  vs.  Comm,,  48  Pa.,  307. 

XIV.  Neglect  to  receive.  A  purchaser  of  a  legal 
title  is  not  affected  by  any  latent  equity,  founded  on  trust, 
fraud,  or  otherwise,  of  which  he  had  not  actual  notice ;  or 
which  does  not  appear  on  the  face  of  some  deed,  necessary  in 
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the  deduction  of  titles,  so  as  to  amount  to  constructive  notice. 

Scott  vs.  Burton,  2  Ashmead,  312. 

XV.  Neglect  to  seek.  A  purchaser  at  sheriff's  sale 
is  bound  by  such  facts  as  he  would  have  learned  by  inquiry,  if 
inquiry  had  become  a  duty.  Sill  vs.  Swackammer,  103  Pa.,  7. 

Nuisance. 

I.  Neglect  in  defining,  i.  The  criterion  of  liability  for 
a  supposed  private  nuisance  affecting  bodily  comfort,  is  whether 
the  inconvenience  is  one  materially  interfering  with  the  ordi- 
nary comfort  of  human  existence.  The  mere  fact  that  a  fac- 
tory manufactures  necessary  articles  of  trade,  does  not  prevent 
it  being  a  nuisance.  Bennington  vs.  Klein,  i  Luzerne  Law 
Times,  i.  2.  There  are  many  kinds  of  useful  business, 
especially  in  a  manufacturing  community,  which  are  not  nui- 
sances in  themselves,  but  which  become  so  in  view  of  the  cir- 
cumstances or  the  neighborhood,  in  which  it  is  proposed  to 
establish  them.  There  is  a  marked  distinction  between  a  busi- 
ness long  established  in  a  particular  locality,  which  has  become 
a  nuisance  from  the  growth  of  population  and  the  erection  of 
dwellings  in  close  proximity  to  it,  and  that  of  a  new  erection 
threatened  in  such  a  vicinity.  As  a  city  extends,  such  nuisances 
should  be   removed  to   vacant  grounds.     W^rvs.  Kirk,  21 

Pittsburg  Journal,  54. 

II.  Neglect  in  storing  explosives.  Where  a  store- 
house for  explosive  materials  is  erected,  and  the  court  is  satis- 
fied that  such  building  is  needed  and  that  it  is  well  situated 
and  in  a  tolerably  isolated  position,  yet  reasonably  accessible, 
an  injunction  will  not  be  issued  against  its  maintenance.  Dil- 
wortKs  Appeal,  9  W.  N.,  133. 

III.  Neglect  of  jurisdiction  to  abate.  The  ground  of 
the  jurisdiction  of  courts  of  equity,  in  cases  of  nuisance,  is  their 
ability  to  g^ve  a  more  complete  remedy  than  is  attainable  at 
law,  in  order  to  prevent  irreparable  mischief,  and  to  suppress 
vexatious  litigation.     But  the  locus  in  quo  must  be  within  the 
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absolute  jurisdiction  of  the  court.     Mayamensing  Cofnmrs.  vs. 

Long,  I  Parsons,  143.     Morris  vs.  Remington,  Idem,  387. 

IV.  Neglect  of  notice  to  remove.  Notice  to  remove 
a  nuisance  in  order  to  sustain  a  city  claim,  must  be  given  to 
the  registered  owner,  and  not  merely  to  the  reputed  owner  of 
the  property.  I^tila,  ws.Laughlin,  28  W.  N.,  306.  Idem,  20 
Phila.,  350. 

V.  Neglect  of  personal  grievance.  One  who  is  injured 
by  a  public  nuisance,  either  in  his  person  or  his  property,  can- 
not have  his  remedy  unless  he  can  show  a  damage  which  is 
peculiar  to  himself,  and  different  in  kind  and  degree  from  that 
sustained  by  the  general  public.     Gold  vs.  Philadelphia,  115 

Pa.,  184. 

'  VI.  Neglect  of  right  of  action.  The  right  of  action  for 
a  private  nuisance  does  not  depend  upon  the  number  of  people 
who  may  have  suffered  because  of  the  offence,  but  upon  the 
character  of  the  act  complained  of  and  the  injury  sustained,  and 
whether  the  plaintiff  has  suffered  either  in  person,  family  or 
property  in  a  manner  differing  from  others.  Brunner  vs. 
Schaffer,  n  Pa.  County,  550.     3  Northampton  Co.,  203. 

VII.  Neglect  to  abate.  i.  If  machinery  used  in  a 
factory,  by  its  use  so  shakes  the  ground  as  to  do  actual  injury 
to  an  adjoining  building,  by  shaking  down  or  cracking  plastering 
or  walls,  the  parties  doing  such  injury  are  liable  therefor. 
The  general  rule  of  law  is,  that  one  may  not  use  his  property 
so  as  to  do  injury  to  another;  but  this  is  subject  to  the 
qualifications,  that  he  may  use  it  in  the  ordinary  way,  or  for 
such  purposes  as  it  is  commonly  used  in  that  community. 
Thus,  I  am  not  liable  for  the  smoke  coming  out  of  the  chim- 
neys of  my  dwelling,  though  it  annoys  my  neighbor  by  throw- 
ing soot  over  him.  Bennington  vs.  Klein,  6  W.  N.,  281. 
2.  An  injunction  will  be  granted  to  restrain  the  owners  of  a 
factory  from  burning  refuse  shavings  and  chips  as  fuel,  thereby 
producing  a  dense  smoke  in  a  crowded  part  of  the  city.  Bid- 
die  vs.  McCracken,  13  W.  N.,  514.  3.  A  municipal  corpora- 
tion owning  and  holding  property  for  public  purposes,  is  liable 


IN    PENNSYLVANIA  1 1/7 

nuisance —  Continued. 

to  an  adjoining  owner  for  injuries  arising  from  a  nuisance 
maintained  upon  its  property.  In  the  present  case,  the  nui- 
sance consisted  of  a  defectively  constructed  privy  well,  main- 
tained upon  dty  property  for  public  school  purposes.  Briegel 
vs.  Philadelphia,  135  Pa.,  451.  4.  A  bowling  alley,  in  use 
during  the  hours  of  the  night  usually  devoted  to  sleep,  may 
become  a  nuisance  to  the  neighbors,  and  may  be  enjoined. 
Briggs  vs.  VottUr,  4  W.  N.,  272.  5.  Undoubtedly  the  courts 
have  jurisdiction  to  restrain  public  nuisances,  under  certain  cir- 
cumstances. But  the  power  will  be  exercised  only  when  the 
right  is  clear,  and  when  the  threatened  injury  is  of  a  perma- 
nent or  an  irreparable  character.  The  mere  fact  that  there  is 
a  remedy  at  law  by  indictment  or  action  will  not  alone  prevent 
the  exercise  of  that  power.  Bunnell's  Appeal^  69  Pa.,  62. 
6.  Equity  will  enjoin  the  running  of  a  factory  between  certain 
hours,  where  it  causes  a  noise  and  concussion  to  neighboring 
buildings.  Burke  vs.  Myers,  10  W.  N.,  481.  7.  The  use  of 
a  steam  boiler  properly  constructed  will  not  be  restrained  as  a 
nuisance  by  injunction,  although  situate  in  the  dense  part  of  a 
city.  The  apprehension  of  danger  from  it  is  not  sufficient. 
Injury  direct  and  inevitable  must  be  shown.  The  ringing  of 
the  chimes  of  a  church  bell  may  be  enjoined.  Carpenter  vs. 
Cummings,  2  Phila.,  74.  Harrison  vs.  St  Mark's  Church,  14 
W.  N.,  387.  8.  Where  a  city  ordinance  defines  the  commis- 
sion of  certain  acts  to  be  nuisances  and  recoverable  at  the  suit 
of  the  city  and  for  its  use,  no  one  can  institute  an  action  in  the 
name  of  the  city  without  the  authority  of  the  proper  city 
official.  City  vs.  Strawbridge,  ^VJ,  N.,  215.  9.  Ownership 
of  property  on  a  street  gives  the  owner  no  right  to  restrain  a 
nuisance  on  such  street,  except  in  the  portion  fronting  his 
premises.  The  public  authorities,  however,  can  act.  Collins 
vs.  R.  W.  Co.,  32  W.  N.,  379.  10.  Where  a  trial  has  taken 
place  in  a  court  of  law  on  an  indictment  against  a  party  for 
maintaining  an  alleged  nuisance,  and  the  party  has  been  aquit- 
ted,  a  chancellor  is  justified  in  refusing  to  grant  an  injunction 
prayed  for.     Comm.  vs.  Croushore,  145  Pa.,  157.     1 1.  It  is  a 
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public  nuisance,  for  a  party  to  store  a  large  quantity  of  gun- 
powder and  dynamite  in  a  building  near  a  public  highway,  to 
the  damage  of  neighbors  and  the  public.  Camm.  vs. 
McLaughlin^  120  Pa.,  518.  12.  While  the  continuance  of  a 
business,  admitted  to  be  a  public  nuisance,  cannot  be  justified 
by  the  length  of  time  it  has  been  in  operation,  by  the  capital 
invested  in  it,  or  by  its  influence  upon  the  prosperty  of  the  com- 
munity, yet,  where  the  fact  of  its  being  a  public  nuisance  is 
controverted,  a  jury  must  determine.  The  present  case  was 
one  of  oil  refinery  within  city  limits.  Comm.  vs.  Miller,  1 39 
Pa.,  77.  13.  The  court  may  grant  a  preliminary  injunction 
at  the  instance  of  the  attorney-general  to  restrain  the  playing 
of  base-ball  on  Sunday,  where  it  was  played  in  a  public  place, 
constituting  a  breach  of  the  peace.  Camm.  vs.  Rothrock,  2 
Northampton  Co.,  249.  Cotnm.  vs.  Parks,  Idem,  213. 
14.  A  common  nuisance  is  anything  that  works  hurt,  incon- 
venience or  damage  to  the  public.  One  who  maintains  a  busi- 
ness on  the  banks  of  the  Schuylkill  river  in  such  a  manner  as 
to  pollute  it,  is  indictable.  Comm.  vs.  Soulas,  16  Phila.,  523, 
525.  15.  It  is  no  defence  to  an  indictment  for  a  nuisance  in 
a  city  that  it  has  been  conducted  in  the  same  place  for  a 
long  series  of  years,  as  no  nuisance  can  be  justified  by  pre- 
scription. Nor  will  it  be  continued  on  the  ground  that  it  is 
connected  with  a  flourishing  establishment.  A  pig  sty  in  a 
city  is,  per  se,  a  nuisance.  Comm.  vs.  Van  Syckle,  Brightly's 
Rep.,  69.  16.  It  is  a  public  nuisance,  indictable  at  common 
law,  to  place  on  the  footway  of  a  public  street,  a  stall  for  the 
sale  of  wares,  although  the  defendant  pay  rent  to  the  owner 
of  the  adjoining  property.  Comm.  vs.  Weniwortft,  Brightly's 
Rep.,  318.  17.  A  slaughter  house  and  pig  pens  in  a  village 
community  are  a  nuisance,  per  se.  Comm.  vs.  Westcott,  4  C.  P. 
Reporter,  58.  18.  If  a  nuisance  cannot  be  abated  without 
obstructing  a  right  which  has  been  granted,  the  exercise  of  the 
right  may  be  stopped  entirely,  until  means  have  been  taken  to 
reduce  it  within  proper  limits.  A  license  to  carry  off  surface 
water  by  means  of  a  covered  drain,  does  not  authorize  a  party 
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in  conveying  the  contents  of  a  filthy  cesspool  through  the 
drain.  Grassland  vs.  Pottsville,  126  Pa.,  51 1.  19.  A  man 
has  no  right  to  bring  a  noisy  trade  or  business  into  a  neigh- 
borhood exclusively  occupied  by  dwelling  houses,  affecting 
the  peace  and  comfort  of  their  occupants.  Dallas  vs.  Art  Club^ 
4  Pa.  County,  340.  20.  An  action  will  lie  for  a  continuing 
tortious  act,  affecting  injuriously  the  property  of  another, 
although  no  appreciable  damage  result  from  it.  In  an  action 
for  a  nuisance  in  obstructing  the  works  of  a  company,  it 
is  no  defence  that  the  plaintiff's  works  were  unskillfully  con- 
structed. Del,  Canal  Co,  vs.  Torrey,  33  Pa.,  143.  21.  Where, 
in  a  dty,  machinery  is  kept  in  motion  during  the  night, 
disturbing  the  neighbors,  an  injunction  may  be  applied  for 
restraining  work  with  its  accompanying  noise  during  certain 
hours.  Dillon  vs.  State,  11  W.  N.,  18.  22.  No  man  may 
trespass  on  another's  right,  and  where  the  former  verdict 
and  judgment  established  the  fact  that  the  original  obstruc- 
tion was  a  nuisance,  the  plaintiff  in  a  second  action  for  a 
continuance  of  the  nuisance  is  entitled  to  such  punitive 
damages  as  will  compel  its  abatement.  Ellis  vs.  Academy 
of  Music,  120  Pa.,  609.  23.  An  injunction  will  be  awarded 
restraining  the  operation  of  a  bone-boiling  establishment  for 
manufacturing  fertilizers,  where  it  is  situated  in  a  populous 
neighborhood.  Evans  vs.  Fertilizing  Co,,  160  Pa.,  209. 
24.  Every  continuation  of  a  nuisance  is  a  ground  for  a  new 
action.  Tenants  in  common  must  in  general  sever  in  real 
actions,  but  in  personal  actions,  as  for  trespass  or  nuisance 
to  their  lands,  they  may  join,  as  the  damages  survive  to 
all.  FeU  vs .  Bennett,  1 1  o  Pa.  ,187.  25.  Private  citizens  have 
no  right  of  action  for  the  suppression  of  a  public  nuisance, 
unless  they  aver  and  prove  some  special  damage  to  themselves. 
Flanagan  vs.  Philadelphia,  8  Phila.,  no.  26.  An  owner  of  a 
house  who  leases  it  to  a  tenant  with  a  cesspool  so  situated 
and  constructed  on  the  premises,  that  its  lawful  use  by  the  tenant 
must  necessarily  result  in  a  nuisance  to  the  occupants  of  an 
adjoining  house,  is  liable  in  damages  to  the  latter  for  such  nui- 
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sance.  The  tenant  in  such  case,  whose  acts  produced  the  nui- 
sance, would  also  be  liable  for  the  result.  Faw  vs.  Roberts,  io8 
Pa.,  489.  Idem,  33  Pittsburg  Jotimal,  130.  27.  If  demised 
premises  are  so  constructed  or  in  such  a  condition,  that  the 
continuance  of  their  use  by  the  tenant  results  in  a  nuisance  to 
a  third  person,  the  landlord,  as  well  as  the  tenant,  is  liable  to 
such  third  person.  Fow  vs.  Roberts,  2  C.  P.  Reporter,  133. 

28.  The  landlord  is  not  liable  for  maintaining  a  nuisance  injur- 
ing a  neighbor,  as  a  leaky  privy  well,  where  the  damage  results 
from  the  mode  of  use  by  the  tenant,  and  not  from  the  nature 
or  construction  of  the  premises.  Fow  vs.  Roberts,  14  W.  N.,  307. 

29.  An  injunction  will  be  granted  to  prevent  the  defendants 
burning  bituminous  coal  for  generating  steam  in  a  building  in 
the  vicinity  of  dwellings,  and  thereby  creating  a  nuisance. 
Irreparable  injury  to  the  reasonable  and  ordinary  use  of  prop- 
erty by  continuous  hurtful  acts  amounting  to  a  nuisance,  when 
the  evidence  is  clear,  may  be  restrained  by  injunction.  Galbraith 
vs.  Oliver,  3  Pittsburg,  443.     Campbell  vs.  Schofield,  Idem,  78. 

30.  A  nuisance  may  be  continuous  and  repeated  day  by  day, 
but  the  statute  of  limitations  runs  from  the  close  of  each  day, 
and  the  indictment  must  charge  the  offence  to  have  been  .com- 
mitted within  the  statutory  period.  Gise  vs.  Comm.,  81  Pa., 
428.  Comm,  vs.  Bartelson,  85  Pa.,  488.  31.  Although 
a  useful  employment  may  produce  discomfort  and  annoyance 
to  those  near  by,  yet  it  does  not  follow  that  it  should  be 
restrained.  A  court,  exercising  the  power  of  a  chancellor, 
whose  arm  may  fall  with  crushing  force  upon  the  every-day 
business  of  men,  should  move  with  much  caution.  Brick- 
making  being  a  useful  and  necessary  vocation,  the  burning  of 
bricks  is  not  a  nuisance  per  se.  If  a  man  lives  in  a  town,  he 
must  submit  to  the  consequences  of  the  obligation  of  trades 
which  are  carried  on  in  his  neighborhood,  which  are  actually 
necessary  for  trade  and  commerce.  Hackenstine' s  Appeal,  70 
Pa.,  102.  32.  The  prolonged  ringing  of  church  bells  at 
unseasonable  hours,  and  in  close  proximity  to  rows  of  dwell- 
ing houses,  will  be  restrained    The  chimes  and  peals  of  church 
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bells  should  be  limited  to  moderate  tolling  and  ringing  on 
Sunday,  before  morning  and  evening  service.  Harrison  vs. 
SL  Mark's  Church,  12  Phila.,  259.  3  W.  N.,  384.  33.  The 
construction  and  use  of  a  cesspool  or  privy,  the  percolations 
from  which  contaminate  the  w^ter  in  the  well  of  an  adjoining 
land  owner,  used  for  household  purposes,  is  a  nuisance  per  se, 
not  justifiable  on  the  ground  of  necessity.  HaugKs  Appeal, 
102  Pa.,  42.  34.  A  life  tenant,  whose  premises  have  become 
untenantable  by  reason  of  coke  ovens  wrongfully  built  on  a 
street  in  front  of  his  premises,  is  entitled  to  recover  the  entire 
rental  value  of  the  property  during  the  time  such  ovens  are 
maintained.  Herbert  vs,  Rainey,  162  Pa.,  525.  35.  In  case 
of  a  private  nuisance,  equity  will  not  relieve  by  injunction 
where  the  right  is  disputed,  until  after  a  trial  at  law.  Nor 
will  a  special  injunction  be  granted,  unless  the  injury  is  irre- 
parable and  the  necessity  pressing  and  there  exists  no  ade- 
quate remedy  at  law.  Heiskellvs.  Gross,  7  Phila.,  317.  36.  A 
depreciation  in  the  selling  or  rental  value  of  real  estate  by 
reason  of  the  establishment  of  a  lawful  but  undesirable  busi- 
ness in  its  vicinity,  does  not  give  a  cause  of  action ;  nor  does 
the  &ct  that  such  business  is  a  source  of  some  personal  dis- 
comfort and  annoyance,  so  long  as  it  is  conducted  in  a  lawful 
manner.  To  maintain  an  action  for  nuisance,  it  must  be  shown 
that  the  plaintiff  has  suffered  a  substantial  injury  because  of  an 
unlawful  act  or  of  an  act  of  negligence  on  the  part  of  the  defend- 
ant in  the  conduct  of  the  business.  Keiser  Gas  Co.,  143  Pa.,  276. 
37.  An  owner  of  real  estate  cannot  by  leasing  the  same  to  a 
tenant,  avoid  liability  to  a  third  party  for  the  continuance  of  a 
nuisance  on  the  premises,  such  as  a  defectively  constructed 
cesspool,  which  before  such  leasing  it  was  his  duty  to  abate. 
Knauss  vs.  Brua,  107  Pa.,  85.  38.  Where  a  noisy  nuisance 
is  complained  of,  the  question  is  one  of  degree  and  locality.  If 
the  noise  is  slight  and  the  inconvenience  merely  fanciful,  a 
court  of  equity  will  take  no  cognizance  of  it ;  but  if  the  noise 
is  such  as  to  destroy  the  comfortable  enjoyment  of  one's  home, 
the  court  will  interfere  to  prevent  its  continuance.     A  man 
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cannot  bring  a  noisy  business  into  a  neighborhood  exclusively 
occupied  by  dwelling  houses  ;  if  he  does,  the  occupants  of  the 
adjoining  houses  may  maintain  an  action  for  damages,  or  if  the 
evil  cannot  be  compensated  by  damages  and  occasions  con- 
tinual annoyances,  a  court  of  equity  will  prevent  the  continuance 
of  the  nuisance  by  a  writ  of  injunction.  Ladies'  Art  Club's 
Appeal,  22  W.  F.,  25.  39.  The  operation  of  a  manufactory 
by  day  and  night,  in  a  city,  which  necessarily  causes  some 
noise  and  vibration  in  a  neighboring  dwelling,  will  not  be 
restrained  by  injunction,  where  the  evidence  does  not  show 
that  the  noise  constitutes  a  substantial  and  unjustifiable  nui- 
sance to  the  complainant.  A  person  who  resides  in  the  centre 
of  a  large  city,  must  not  expect  to  be  surrounded  by  the  still- 
ness which  prevails  in  a  rural  district.  Every  noise  is  not  a 
nuisance.  McCaffrey's  Appeal,  105  Pa.,  257.  40.  A  court 
of  equity  has  power  to  restrain  and  abate  public  nuisances. 
Where,  however,  the  evidence  is  conflicting  as  to  whether  or 
not  a  nuisance  exists,  a  chancellor  will  not  interfere  except  in 
extreme  cases  Avhere  irreparable  injury  is  threatened  or  being 
done,  and  prompt  action  is  necessary  to  avert  it  McCkdris 
Appeal,  25  W.  F.,  246.  41.  A  steam  laundry  is  not  a 
nuisance  per  se.  An  injunction  will  not  be  granted  to 
restrain  its  operation  on  the  second  floor  of  a  house,  because 
of  annoyance  caused  by  vibration  and  noise  to  the  occu- 
pants of  the  first  floor,  whose  business  was  not  thereby 
interfered  with  or  injured,  nor  were  the  employees  injured 
in  health.  Miller  vs.  Schindle,  15  Pa.  County,  341.  42.  A 
bill  in  equity,  praying  for  an  injunction  against  an  alleged 
nuisance,  consisting  of  the  percolation  into  the  plaintiff's 
cellar  of  water  from  the  defendant's  premises,  and  for  damages, 
should  be  dismissed  when  the  source  of  the  water  indicates 
that  such  percolation  results  from  natural  causes,  and  not 
from  any  act  or  default  of  the  defendant.  Mirkel  vs.  Morgan, 
134  Pa.,  444.  43.  Where  a  business  complained  of  is  a 
dangerous  nuisance,  and  the  injury  is  continuous  and  cumula- 
tive, and  the  mischief  irreparable,  a  court  of  equity  will  enjoin 
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the  prosecution  of  such  business.  Petma,  Lead  Go's  Appeal, 
96  Pa.,  1 16.  44.  An  injunction  will  not  be  granted  to  restrain 
the  lessees  of  a  theatre  from  loud  noise  in  removing  stage 
properties  from  the  theatre  building  at  a  late  hour  at  night, 
where  it  was  shown  to  be  necessary  to  their  business.  Penrose 
vs.  Nixon^  140  Pa.,  45.  45.  Where  the  board  of  health  of 
Philadelphia,  after  due  notice  to  the  owners  or  reputed  owners 
to  remove  a  filthy  well,  had  themselves  removed  it  and  filed 
a  municipal  claim  against  the  property  for  the  expense  incident 
to  such  removal,  the  lien  was  defective  in  not  averring  notice 
to  the  registered  owner  to  abate  the  nuisance,  and  a  non-com- 
pliance therewith.  Philadelphia  vs.  Dungan^  124  Pa.,  52. 
46.  While  the  board  of  health  of  Philadelphia  has  the  power 
to  declare  and  abate  public  nuisances,  and  may  require  privy 
wells  to  be  cleaned  and  purified,  yet  it  has  no  power  to  demand 
the  construction  of  water  closets  and  connections,  so  as  to 
charge  lot  owners  with  the  cost  thereof  upon  a  municipal 
claim  for  lien.  Philadelphia  vs.  Provident  Trust  Co.,  132  Pa., 
224.  47.  When  the  defendants  were  engaged  in  a  lawful 
business,  in  this  instance  operating  a  lead  works  and  shot 
tower,  in  order  to  sustain  an  action  for  an  injury  resulting 
therefrom,  the  injury  must  be  shown  to  be  real  and  substan- 
tial, not  a  trifling  annoyance,  such  as  is  necessarily  incident  to 
the  business  complained  of.     Price  vs.  Grants,  118  Pa.,  402. 

48.  The  remedies  at  law  for  nuisances  are  very  ample.  Those 
that  are  public  may  be  removed  by  indictment,  and  such  as 
are  private  may  be  redressed  by  an  action  on  the  case.  And 
the  party  aggrieved  by  either  a  public  or  private  nuisance, 
may  also  abate  or  remove  it  by  his  own  act,  so  as  he  commits 
no  breach  of  the  peace,  nor  occasion,  in  the  case  of  a 
private  nuisance,  any  unnecessary  damage.  Jurisdiction 
in  equity  exists  to  restrain  such  nuisances  as  are  threatened 
or  in  progress,  and  which  cannot  adequately  be  com- 
pensated   for  in  damages.     PAea  vs.  Forsyth,  37  Pa.,  506. 

49.  The  courts  have  the  power  to  restrain  the  erection  of  any 
structure  intended  for  a  purpose  which  will  be  a  nuisance  per 
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se,  such  as  pig-stys  and  bone-boiling  establishments.  They 
interfere  probably  with  the  health  and  certainly  with  the  enjoy- 
ment of  the  surrounding  residents.  The  rule  is  the  same 
in  regard  to  noises  which  prevent  sleep.  Injunctions  are  often 
granted  for  such  causes.  But  there  must  be  injury  and  dam- 
age both,  to  justify  the  remedy  by  injunction.  If  the  injury  be 
doubtful,  eventual  or  contingent,  equity  will  not  interfere. 
Annoyance  without  damage  will  not  suffice.  If  a  man  lives  in 
a  town,  he  must  submit  to  the  obligations  of  trades  in  his  neigh- 
borhood which  are  necessary.  Mere  diminution  in  the  value 
of  property  without  irreparable  mischief  will  not  be  ground 
for  equitable  relief,  nor  that  the  rates  of  insurance  on  neighbor- 
ing buildings  will  be  increased  by  the  erection  of  the  building 
complained  of.  Rhodes  vs.  Dunbar,  57  Pa.,  274.  50.  Equity 
will  not  interfere  to  restrain  the  use  of  bituminous  coal  in  the 
manufacture  of  certain  qualities  of  iron,  where  a  necessity 
apparently  exists  for  its  use.  The  fact  that  the  smoke  and  soot 
of  a  furnace  is  objectionable  to  the  neighbors  will  not  warrant 
an  injunction,  unless  there  is  a  wilful  infliction  of  injury  upon 
a  neighbor  or  his  property.  Where  damages  will  compensate 
^e  loss  suffered  by  a  nuisance,  equity  will  not  interfere.  Rich- 
ards' Appeal,  57  Pa.,  105.  51.  While  the  owner  of  property 
is  without  legal  redress  for  the  effect  upon  its  desirability  and 
market  value  of  the  mere  proximity  of  an  undesirable  busi- 
ness, yet,  if  the  business  be  so  conducted  as  to  affect  the  use 
of  his  property  or  the  health  of  its  occupants,  these  tangible 
injuries,  capable  of  measurement  by  a  pecuniary  standard,  will 
sustain  an  action  for  damages.  Robb  vs.  Carnegie^  145  Pa., 
324.  52.  An  injunction  to  restrain  an  offensive  trade  will 
issue,  where  the  nuisance  renders  life  uncomfortable,  although 
it  may  not  be  injurious  to  health.  Roberts  vs,  Tkomas,  i  Dela- 
ware Co.,  89.  53.  A  carpet-cleaning  establishment  and  a 
stable  connected  therewith,  maintained  upon  a  street  devoted  to 
private  residences,  and  rendering  the  adjoining  dwelling  uncom- 
fortable by  the  dust,  moths,  noise  and  stench  proceeding 
therefrom,    will    be  enjoined  as   a  nuisance  on  a  bill  filed 
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by  such  neighbor.     Rodenhausen  vs.  Craven^  141   Pa.,    546. 

54.  Where  an  oflfensive  trade,  like  a  slaughter  house,  is  carried 
on  in  a  dty  near  dwellings  and  places  of  business,  an  injunction 
may  be  applied  for.     Schandein  vs.  Bach^  1 1   W.  N.,  202. 

55.  A  special  injunction  to  restrain  the  erection  of  a  proposed 
abattoir  and  slaughtering  house  will  not  be  granted,  where  the 
affidavits  do  not  establish  the  fact  that  they  will  be  a  nuisance. 
A  Chinese  laundry  in  a  basement  so  conducted  as  to  injure  the 
trade  of  a  party  above  stairs,  may  be  a  nuisance,  as  also  the 
business  of  a  gold-beater,  set  up  in  a  quiet  dwelling  neighbor- 
hood, and  by  its  noise  interfering  with  the  quiet  enjoyment  and 
perfiaps  safety  of  neighboring  property.  Sellers  vs.  R.  R.,  10 
Phila.,  319.  Warzvick  vs.  Lee,  Idem,  160.  Wallace  vs,  Auer, 
Idem,  356.  Richardson  vs.  Oberholzer,  2  W.  N.,  332.  Dill 
vs.  Hough,  9  W.  N.,  417.  56.  A  court  of  chancery  will  take 
jurisdiction  in  case  of  nuisance  at  the  instance  of  a  private 
person,  where  he  is  in  imminent  danger  of  suffering  a  special 
injury,  and  his  rights  are  directly  affected  by  the  nuisance. 
There  are  cases,  where  such  court  will  g^ant  an  injunction 
without  trial  at  law,  where  the  business  is  carried  on  in  the 
populous  part  of  a  dty,  which  is  injurious  to  the  health,  or 
annoying  to  parties  residing  in  the  vidnity.  A  slaughter  house 
located  near  dwellings  in  a  city  will  be  enjoined.  Smith  vs. 
Cumndngs,  2  Parsons  93.  57.  Parties  who  cause  a  nuisance 
by  acts  done  on  the  lands  of  a  stranger  are  liable  for  its  con- 
tinuance ;  and  it  is  no  defence,  that  they  cannot  lawfully  enter 
to  abate  the  nuisance,  without  rendering  themselves  liable  to 
an  action  by  the  owner  of  the  land.  Sndth  vs.  Elliott,  9  Pa., 
345-  58.  In  an  action  for  a  nuisance,  it  is  no  defence,  that  the 
plaintiff  rented  the  premises  injured  by  the  nuisance,  with  a 
knowledge  of  its  existence,  and  for  a  smaller  rent  on  that 
account.  Nor  is  it  a  defence,  that  the  business  occasioning  the 
nuisance  is  necessary  to  be  carried  on  and  useful  to  the  public. 
Smith  vs.  Phillips ^  8  Phila.,  10.  59.  If  a  nuisance  arose  wholly 
from  the  nature  of  rented  premises,  the  owner  and  not  the 

tenant  would  be  liable  in  damages  to  a  third  party  injured 
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thereby.  Where,  however,  the  lease  contained  a  covenant  to 
keep  the  premises  in  good  repair,  and  the  tenant  had  failed  to 
do  so,  he  is  liable.  Somers*  Appeal^  6  W.  N.,  441.  60.  Mere 
discomfort,  without  substantial  injury  to  property  or  business, 
suffered  from  the  noise  and  vibration  of  machinery  in  a  manu- 
facturing locality,  is  not  sufficient  to  justify  the  issuing 
of  an  injunction.  Straus  vs.  Bamett,  140  Pa*,  iii. 
61.  Whoever,  in  the  exercise  of  his  business,  occasions  chronic 
discomfort  to  his  neighbors,  filling  the  air  with  noxious  exhala- 
tions, must  expect  the  intervention  of  some  authority  to  keep 
the  traffic  within  reasonable  bounds.  The  existence  of  other 
nuisances  in  the  same  neighborhood  furnishes  no  excuse  for 
setting  up  an  additional  one.  Weiser's  Appeal,  3  York 
Record,  103.  62.  The  board  of  health  has  power  to  fence  a 
lot  to  remove  the  cause  of  a  nuisance,  as  where  prohibited 
deposits  are  dumped  upon  the  lot.  An  injunction  will  not  be 
granted  to  restrain  the  action  of  the  board,  the  owner  having 
an  adequate  remedy  at  law.  Wistar  vs.  Addicks,  9  Phila.,  145. 
63.  An  owner  of  property  cannot  escape  liability  for  an  exist- 
ing nuisance  thereon,  by  demising  it  to  a  tenant  and  putting 
him  in  possession.  Where  a  cesspool  injured  adjoining  prop- 
erty, as  a  result  of  leakage,  the  landlord  will  be  responsible  in 
damages,  when  the  leakage  was  caused  by  improper  construc- 
tion, or  by  a  defective  condition,  through  lack  of  repairs  exist- 
ing when  the  tenant  took  possession.  But  the  landlord  will 
not  be  responsible,  if  the  cesspool  was  properly  constructed  and 
was  in  good  repair  when  the  tenant  took  possession,  and  the 
leakage  was  due  to  the  subsequent  neglect  of  the  tenant  to 
keep  it  in  repair.     Wunderws,  McLean,  134  Pa.,  334. 

VIII.  Neglect  to  constitute.  It  is  sufficient  to  con- 
stitute anything  a  nuisance,  that  a  number  of  persons,  are  seri- 
ously annoyed  by  it.  It  is  not  necessary  that  all  the  neighbors 
should  be  affected,  nor  that  it  is  detrimental  to  health.  It  is 
sufficient,  that  it  offends  the  senses  or  disturbs  the  comfort  of 
a  number  of  persons.  An  industry  that  is  a  nuisance  per  se^ 
must  not  be  conducted  in  a  populous  district     No  length  of 
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time  can,  in  itself,  legitimate  a  nuisance.     Comm,  vs.  Rush,  1 1 

Lancaster  Review,  97. 

IX.  Neglect  to  enjoin,  i.  It  is  no  defence  to  an 
indictment  for  a  nuisance  in  a  city,  that  it  has  been  conducted 
in  the  same  place  for  a  long  period  of  years,  as  no  nuisance 
can  be  justified  by  prescription ;  nor  that  it  has  become  neces- 
sary to  the  community  in  which  it  is  situated.  A  pig  sty  is, 
per  se,  a  nuisance.  Camm.  vs.  Van  Sickle^  4  Clark,  104. 
2.  An  action  for  damages  for  maintaining  a  private  nuisance  is 
properly  brought  in  a  court  of  law.  After  the  verdict  of  a  jury 
establishing  the  fact  that  it  was  a  nuisance,  equity  will  interfere  to 
prevent  a  continuance  of  it.  Crawford  vs.  Axle  Co.,  i  Chester 
Co.,  412.  3.  In  the  case  of  a  private  nuisance,  equity  will  not 
relieve  by  injunction,  where  the  right  is  disputed,  until  after  a  trial 
by  law.  Nor  will  a  special  injunction  be  granted  in  such  a  case, 
unless  the  injury  is  irreparable  and  the  necessity  urgent,  and 
there  is  no  adequate  remedy  at  law.  As  a  general  rule,  an 
action  on  the  case  affords  a  complete  remedy.  When,  how- 
ever, the  injury  is  of  a  continuous  nature,  it  may  be  restrained 
by  injunction.  Hieskell  vs.  Gross,  3  Brewster,  430.  4.  A 
preliminary  injunction,  totally  prohibiting  the  carrying  on  a 
certain  business,  is  not  allowed  where  the  facts  are  in  dispute 
and  it  is  not  a  nuisance  per  se.  Mitchell  vs.  Evans,  5 
Kulp,  485.  5.  Though  a  nuisance,  threatening  private  dam- 
age that  is  imminent  and  irreparable,  or  is  not  capable  of 
adequate  compensation  in  money,  may  be  enjoined  in  equity, 
yet  a  final  injunction  for  that  purpose  will  only  be  granted 
when  the  right  is  clear  and  the  fects  incontested.  Mowday  vs. 
Moore,  133  Pa.,  598.  6.  Upon  a  bill  in  equity  to  restrain  a 
public  nuisance,  if  the  matter  complained  of  be  not  a  nuisance 
per  se,  and  the  testimony  be  conflicting  whether  it  is  a  public 
nuisance  or  not,  an  injunction  will  not  be  granted  until  after 
trial  at  law.  Newcastle  v%,  Raney,  130  Pa.,  546.  7.  Injunc- 
tion is  the  proper  remedy  for  the  prevention  of  trespasses 
and  nuisances  which  threaten  to  become  permanent.  In  such 
cases,  it  is  no  objection  to  the  jurisdiction  of  a  court  of  equity 
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that  the  injured  party  may  have  a  remedy  at  law.  Walters  vs. 
McElroy^  151  Pa.,  549.  8.  A  lawful  and  useful  business  will 
not  be  restrained  by  injunction,  merely  upon  the  ground  that 
the  danger  of  fire  to  surrounding  property  is  somewhat 
increased,  and  impurities  are  added  to  water  already  rendered 
unfit  for  use  by  other  causes.   Young  vs.  Elkins,  15  Phila.,  27. 

X.  Neglect  to  object  to.  A  failure  to  remonstrate 
against  the  erection  of  a  nuisance,  will  not  be  held  an  estoppel. 
Burt  vs.  Sfrtith,  3  Phila.,  363. 

XI.  Neglect  to  restrain,  i.  To  enable  a  private  per- 
son to  maintain  a  bill  of  equity  for  the  prevention  or  remedy 
of  a  public  nuisance,  he  must  show  that  he  will  sustain  a 
private  injury,  aside  from  the  public  inconvenience.  Blanchard 
vs.  Reybum^  23  Pittsburg  Journal,  3.  2,  The  use  of  a  bone- 
boiling  establishment  in  a  populous  neighborhood  may  be 
restrained  by  injunction.  Czarniechfs  Appeal^  35  Pittsburg 
Journal,  153.  3.  Allegations  in  a  bill,  that  defendant's  works 
are  located  so  as  to  emit  noxious  gases  offensive  to  plaintiflT 
and  others,  are  sufficient  to  evoke  the  action  of  a  court  of 
equity.  Penna.  Lead  Go's  Appeal,  28  Pittsburg  Journal,  203. 

4.  A  mandatory  injunction  to  abate  a  nuisance  is  a  matter  of 
grace,  and  will  only  be  granted  in  cases  of  immediate  and 
irreparable  mischief.  Perry  vs,  R.  R.,S  Lancaster  Review,  158. 

5.  Equity  will  not  interfere  to  restrain  municipal  authorities 
from  creating  a  nuisance  by  the  construction  of  a  sewer,  unless 
the  injury  is  such  as  is  not  capable  of  adequate  compensation 
by  an  action  at  law.  When  the  plaintiff  can  abate  the  nuisance 
complained  of  by  any  lawful  act  of  his  own,  equity  will  not 
interfere.  Reading  Iron  Works  vs.  South  Chester,  3  Lan- 
caster Review,  107.  6.  Abusiness  lawful  in  itself  may  become 
a  nuisance  by  reason  of  the  manner  in  which  it  is  constructed  ; 
but  the  mere  fact  that  such  business  annoys  another,  or 
renders  his  property  less  desirable  and  less  profitable,  will  not 
of  itself  authorize  the  court  to  act  by  way  of  restraint.  Wood- 
ington  vs.  Bates,  7  Montgomery  Co.,  173. 
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Neglect  in  sbllihg  explosivb  material.  A  dealer 
in  petroleum  or  carbon  oil  is  liable  in  damages  for  injury  to  a 
party  by  an  explosion  of  such  oil,  where  he  has  put  it  upon 
the  market  knowing  it  to  be  unsafe,  explosive,  dangerous,  and 
unfit  for  illuminating  purposes.  A  manufacturer  who  sells  his 
product  as  illuminating  oil,  knowing  it  to  be  explosive  and 
unsafe  for  domestic  use,  can  plead  nothing  in  defence  of  this 
wilful,  terrible  wrong  done  to  a  confiding  community.  He 
displays  malice  in  its  legal  sense  in  a  high  degree.  Elkins  vs. 
McKean,  79  Pa.,  493. 

(HI  Companies. 

I.  Neglect  in  drilung  well.  No  oil  well  should  be 
allowed  to  be  bored,  unless  it  can  be  so  protected  that  in  all 
probability  no  oil  or  gas  shall  escape  into  a  neighboring  coal 
mine.  Armstrong  ws.Atien^  38  Pittsburg  Journal,  395.  Reed 
vs.  Oil  Co.,  39  Idem,  199. 

II.  Neglect  in  selling  volatile  oil.  In  the  absence 
of  all  exculpatory  evidence,  a  jury  may  reasonably  infer  negli- 
gence upon  the  part  of  a  manu&cturer  and  vendor  of  illumi- 
nating petroleum  oil,  if  the  oil  ignites  at  the  ordinary  tempera- 
ture of  a  room  in  which  people  live.     McKcin  vs.  Elkin,  27 

Pittsburg  Journal,  169. 

III.  Neglect  to  protect  pipes,  i  .  A  pipe  line  company 
is  not  liable  for  the  burning  of  a  house,  where  it  appears  that 
burning  oil  fi'om  a  neighboring  property  flowed  down  the  pipe 
line,  causing  it  to  burst  and  throw  a  spray  of  burning  oil  upon 
the  house.  In  such  a  case,  the  pipe  line  is  not  the  proximate 
cause  of  the  injury.  BehUng  vs.  Pipe  Lines,  160  Pa.,  359. 
2.  Where  a  pipe  line  company  carries  oil  from  a  distance,  and 
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allows  it  to  escape  through  the  pipes  and  to  percolate  through 
another's  land  and  destroy  his  springs,  the  company  is  liable 
in  damages  for  the  injury.  Hauch  vs.  Pipe  Line  Co.^  153 
Pa.,  366. 

Officials. 

I.  Neglect  by  receiving  bribes.  An  allowance  to  a 
public  officer  by  a  contractor  or  employee,  however  small,  is 
such  evidence  of  fraud  as  will  invalidate  the  contract.  Lindsey 
vs.  Philadelphia,  2  Phila.,  212. 

II.  Neglect  in  denouncing,  i.  If  a  respectable  citizen 
honestly  believes  and  states,  that  a  candidate  for  a  public  office 
is  guilty  of  official  misconduct,  or  is  a  person  of  evil  repute  in 
the  sense  that  it  affects  his  fitness  for  the  office,  such  statement 
is  privileged,  and  may  be  repeated  at  a  political  meeting, 
though  it  be  absolutely  false,  and  upon  inquiry  its  falsity  could 
have  been  ascertained,  for  the  voter  has  the  right  to  discuss 
the  qualifications  of  candidates  seeking  his  suffice.  A  com- 
munication  to  be  privileged  must  be  made  on  a  proper 
occasion,  from  a  proper  motive,  and  must  be  based  upon 
reasonable  or  probable  cause.  When  so  made  in  good  faith 
the  law  does  not  imply  malice  as  in  the  ordinary  case  of 
libel.  Briggs  vs.  Garrett,  iii  Pa.,  404.  2.  Where  a  man 
exercises  the  citizen's  right  to  denounce  the  action  of  a  public 
officer,  it  is  unlawful  for  him  to  make  a  false  and  malicious 
charge  of  crime  or  misdemeanor  in  office.  So  long,  however, 
as  he  speaks  truth,  in  words  meaning  nothing  else,  he  is  not 
liable  in  damages,  whether  his  language  be  chaste  or  vulgar, 
refined  or  scurrilous.     Rowandws.  De  Camp,  96  Pa.,  493. 

III.  Neglect  in  exacting  fees.  Every  remedy,  civil 
and  criminal,  should  be  enforced  against  a  public  officer  exact- 
ing illegal  fees.     Grand  Jury,  In  re,  9  Montgomery  Co.,  121. 

IV.  Neglect  in  holding  incompatible  offices.  Where 
a  person  holds  two  incompatible  offices,  he  has  the  right  to 
elect  which  of  the  two  he  shall  retain.  Comm,  vs.  Haeseler^ 
161  Pa.,  92. 
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V.  Neglect  in  purchasing  at  their  own  sales.  The  law 
will  not  tolerate  that  a  public  officer,  charged  with  selling  lands 
of  citizens,  should  be  interested  as  purchaser  in  the  lands  so  sold. 
Powel  vs.  Barrington,  i  Clark,  239. 

VI.  Neglect  in  signing  bonds.  Where  an  obligation  on 
its  iace  appears  to  have  been  executed  for  a  municipality  by  its 
officers,  although  by  them  individually,  they  act  as  representa- 
tives, and  are  not  individually  liable.  Heidelberg  School  District 
vs.  Horst,  62  Pa.,  301. 

VII.  Neglect  in  taking  illegal  fees.  A  public  officer, 
who  by  virtue  of  his  office,  demands  and  takes  illegal  fees  may  be 
compelled  to  make  restitution,  and  where  such  fees  are  paid 
to  such  officer  without  protest,  it  is  not  a  voluntary  payment 
American  Steamship  Co,  vs.  Youngs  89  Pa.,  i86. 

VIII.  Neglect  in  the  deposit  of  public  moneys.  It  is 
no  defence  for  a  state  treasurer  to  allege  as  an  excuse  for  not 
paying  public  moneys  to  his  successor,  that  he  had  deposited 
the  funds  in  the  name  of  the  state  in  a  reputable  bank  which 
subsequently  failed,  and  the  deposit  lost  without  fault  or  negli- 
gence on  his  part     Bailyvs.  Comm,^  20  W.  N.,  221. 

IX.  Neglect  in  using  public  moneys.  The  act  of  March 
31,  i860,  provides,  that  if  any  state,  county,  township  or 
municipal  officer  charged  with  the  collection,  safe-keeping, 
transfer  or  disbursement  of  public  moneys,  shall  convert  to  his 
own  use  any  such  moneys  or  prove  a  defaulter,  every  such  act 
shall  be  deemed  an  embezzlement.  Cotnm,  vs.  Morrisey^ 
86  Pa.,  416. 

X.  Neglect  of  coroner.  Where  several  persons  have 
been  suddenly  killed  by  the  same  violent  cause,  and  the  coro- 
ner is  summoned,  it  is  proper  and  necessary  for  him  to  hold  a 
separate  inquest  over  each  body.  He  is  entitled  to  fees  in 
each  case.     Fayette  Co,  vs.  Batton,  108  Pa.,  591. 

XI.  Neglect  of  duty.  i.  Public  officers,  acting  within 
the  scope  of  their  authority,  are  not  answerable  in  damages 
for  the  consequences  of  their  acts,  unless  done  maliciously  and 
with  an  intent  to  injure.     Burton  vs.  Fulton,  49  Pa.,    151. 
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2.  The  neglect  or  iailure  of  a  public  official  to  perform  any 
duty  which  by  law  he  is  required  to  perform,  is  an  indictable 
ofTence,  even  though  no  damage  was  caused  by  the  de&ult, 
and  a  mistake  as  to  his  powers  or  with  relation  to  the  &ct3  of 
the  case  is  no  protection.  Comm.  vs.  Coyle,  i6o  Pa.,  43. 
Comm.  vs.  Medland^  5  Pa.  County,  233.  Comm.  vs.  Snowden, 
I  Brewsteii  218.  3.  Under  the  constitution,  a  writ  of  quo 
warranto  may  issue  against  a  public  officer  for  bribery,  fraud 
or  the  wilful  violation  of  any  election  law,  without  a  prelimi- 
nary conviction  for  the  offence  in  the  United  States  court 
Comm.  vs.  Walter^  83  Pa.,  105.  4.  The  superintendent  of 
common  schools  has  no  power  to  remove  a  county  superin- 
tendent, except  for  neglect  of  duty,  incompetency  or  immoral- 
ity. Field  vs.  Commonwealth^  32  Pa.,  478.  5.  As  a  general 
rule,  a  municipal  corporation  is  not  responsible  for  the  unau- 
thorized acts  or  negligence  of  its  officers  and  agents.  It  is 
not  bound  by  the  acts  of  a  public  officer  who  is  elected  by  the 
city,  and  over  whom  it  has  no  control.  Handws.  Philadelphia, 
8  Pa.  County,  213.  Philadelphia  vs.  Anderson^  Idem^  417. 
6.  Where  a  bond  is  given  by  an  officer  of  an  association,  con- 
ditioned for  the  faithful  performance  of  his  duties,  the  condi- 
tion is  to  be  confined  to  the  period  of  appointment  or  election 
for  which  the  bond  be  given.  If  the  officer  be  re-elected,  a 
new  bond  should  be  given.  Manuf.  Loan  Co,  vs.  Odd  Fellows, 
48  Pa.,  446.  7.  The  act  of  April  21,1 846,  provides,  that  the 
court  of  common  pleas  of  the  county  in  which  anyprothono- 
tary,  sheriff,  county  treasurer  or  other  official  shall  reside,  from 
whom,  by  law,  security  is  required  for  the  performance  of  his 
duties,  shall  have  power  to  examine  into  said  performance, 
and  the  ability  and  solvency  of  his  sureties,  at  any  time  during 
his  tenure  of  office,  and  to  require  additional  security,  if 
deemed  expedient     Weber,  In  re,  i  Foster,  204. 

XII.  Neglect  of  pubuc  funds.  Where  a  public  officer 
misapplies  or  misappropriates  public  funds  in  his  hands,  he  is 
liable  to  the  municipality  therefor ;  it  is  such  an  act  of  negli- 
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gence  as  amounts  in  law  to  a  fraud.     Carbondale  School  Dis- 
trict vs.   Tuttie^  2  Pa.  Dist,  33.     2  Lackawanna  Jurist,  333. 

XIII.  Neglect  op  subordinates.  It  is  true,  as  a  general 
rule,  that  a  public  officer  is  not  liable  for  the  negligence  of  his 
official  subordinates,  unless  he  commanded  the  negligent  act  to 
be  done.  Schoyer  vs.  Lynch,  8  W.,  453.  Boyd  vs.  Insurance 
Patrol^  113  Pa.,  278. 

XIV.  Neglect  to  act.  i.  It  is  not  requisite  to  the 
issuing  of  a  mandamus  commanding  public  officers  to  perform 
official  duties  neglected  by  them,  that  the  complainant  should 
have  previously  demanded  of  them  that  they  perform  their 
duty.  Comm.  vs.  Allegheny  Commissioners ^  27  Pa.,  237,  277. 
2.  The  performance  of  an  official  duty  by  the  councils  of  a 
city  may  be  compelled  by  mandamus.     Lamb  vs.  Lynd^  44 

Pa-i  336. 

XV.  Neglect  to  compensate,  i  .  AH  merdy  compen- 
satory fees  for  officers  are  abolished  by  the  statute  creating  a 
fee  bill.  The  policy  of  the  law  forbids  special  contracts  as  to 
compensation  between  them  and  parties  to  actions.  Hahn  vs. 
Derr,  i  Woodward's  Decisions,  178.  2.  A  public  officer  can- 
not legally  claim  additional  compensation  for  the  discharge  of 
the  duties  of  his  office,  even  though  his  duties  and  not  his 
salary  are  increased.  Hays  vs.  OH  City,  3  5  Pittsburg  Jour- 
nal, 117.  3.  One  holding  a  public  office  has  a  prima  fade 
right  to  the  salary,  although  he  be  physically  disabled  from 
performing  his  duties.  WUkesbarre  vs.  Meyers,  34  Pittsburg 
Journal,  375. 

XVI.  Neglect  to  perform  duties.  Mandamus  will  lie 
to  compel  the  performance  by  public  officers  of  duties  purely 
ministerial  in  their  character;  but  as  to  all  acts  and  duties 
necessarily  calling  for  the  exercise  of  judgment  and  discretion 
on  their  part,  mandamus  will  not  lie.  It  will,  perhaps,  be 
awarded  to  set  public  officers  in  motion  and  compel  action  ; 
yet  the  courts  will  not  interfere  with  the  exercise  of  their 
discretion.     Dechertvs.  Cotnm.,  113  Pa.,  229. 

XVII.  Neglect  to  qualify.    An  elective  officer,  having 
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the  certificate  of  election,  unless  he  has  duly  qualified,  is  not 
entitled  to  the'  emoluments  of  the  office  pending  a  contest  of 
his  election.     Pluladelphia  vs.  Given^  60  Pa.,  136. 

XVIII.  Neglect  to  reimburse.  A  treasurer  of  a  borough, 
in  the  settlement  of  his  official  account,  cannot  have  a  credit 
for  an  individual  claim  against  the  borough.  He  cannot  repay 
his  own  or  any  other  person's  debt  without  an  order  of  the 
town  council.     Todd  ws.  Patterson  Borough,  55  Pa.,  496. 

XIX.  Neglect  to  remove.  The  high  power  of  removal 
from  office  for  gross  neglect  of  duty  or  other  misconduct  is  to 
be  exercised  strictly.  Directors  of  Poor,  In  re,  9  Luzerne 
Register,  123. 

XX.  Neglect  to  try  the  right  to  office.  A  writ  of 
quo  warranto  to  try  the  right  to  an  office  must  be  brought 
during  the  official  lifetime  of  the  officer.  Contm,  vs.  Stnith, 
45  Pa.,  59- 

Official  Negligence. 

I .  An  attorney-at-law,  who,  in  purchasing  a  writ  for 
a  client,  is  charged  and  pays  an  exhorbitant  fee,  can- 
not maintain  in  his  own  name  an  action  against  the 
officer.  Baldwin  vs.  Cask,  7  W.  &  S.,  425.  2.  The  principle 
that  the  public  is  not  chargeable  with  the  negligence  of  its  offi- 
cers in  matters  of  account,  even  as  against  sureties,  is  applicable 
in  the  case  of  county  commissioners.  Cotnm,  vs.  Brice,  22 
Pa.  ,211.  3 .  A  public  officer  is  guilty  of  contempt,  who  refuses 
to  furnish  copies  of  papers  wanted  on  a  trial.  Delany  vs.  City,  i 
Y.,  403.  4.  It  is  a  general  rule,  that  no  one  shall  suffer  by 
the  mistake  of  the  officer  of  the  court.  Hamilton  vs.  Taylor, 
3  Y.,  389.  5.  Where  a  public  officer  has  made  an  overpay- 
ment by  mistake,  he  may  recover  it,  unless  he  has  received  a 
credit  for  the  amount  in  his  account  with  the  commonwealth. 
Johnson  vs.  Rutherford,  10  Pa.,  455.  6.  The  act  of  June, 
1836,  relating  to  official  bonds,  gives  an  action  to  persons 
affected  by  the  acts  or  neglect  of  public  officers,  enabling  a 
party  to  sue  out  a  writ  in  the  name  of  the  commonwealth. 
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suggesting  his  name  as  plaintiff.     Two  persons  may  join  or 
sue  separately,   and   set  forth   breaches   to  their   particular 
injury;  another  person,  to  whom  a  cause  of  action  accrues 
before  judgment,  may  file  a  suggestion  and  become  a  party. 
If  final  judgment  be  rendered,  it  is  first  for  the  commonwealth, 
and  second,  for  the  plaintiff  to  the  amount  of  damages  assessed, 
and  costs.     Karch  vs.  Comm.^  3  Pa.,  274.     7.  Courts  of  late 
years  have  been  indulgent  in  admitting  amendments  to  cure 
the  slips  of  officers ;  and  more  especially  is  it  permitted  among 
us,  where  legal  proceedings  are  so  slowly  and  often  negligently 
conducted.     Rameyys,  Comm.,  10  W.,  348.     Miller's  Appeal, 
14  Lancaster  Bar,  70.     8.  Offices  are  created  for  the  bene- 
fit of  the  community,  not  for  the  emolument  of  individuals. 
Every  public  officer  ought  to  know  his  duty,  and  exercise  it  with 
fidelity,  or  he  will  become  responsible  to  the  party  aggrieved. 
Warkws,Hacfnagle^  i  Y,,  506. 

Ordinance. 

Neglect  in  date.  The  mistake  of  a  date,  in  the  formal 
approval  by  the  mayor  of  an  ordinance  of  councils,  where 
such  mistake  was  accidental,  and  prejudiced  no  one's  rights, 
will  not  affect  the  validity  of  the  ordinance.  AUentown  vs. 
Grim,  109  Pa.,  113. 

Orphans'  Court. 

I.  Neglect  by  misrepresentations  at  sale.  i.  Mis- 
representations at  an  orphans'  court  sale,  made  by  the  admin- 
istrator, as  to  the  title  of  the  land  sold,  constitute  ground  for 
setting  aside  the  sale,  on  the  application  of  the  purchaser, 
before  final  confirmation  of  the  sale.  De  Haven's  Appeal, 
106  Pa.,  6x2.  2.  The  maxim  of  caveat  emptor  applies  to 
all  judicial  sales  as  a  rule ;  but  sales  made  under  the  direction 
of  the  orphans'  court,  must  be  conducted  in  good  &ith,  all 
misdescription  and  misrepresentation  being  avoided.  A  pur- 
chaser at  these  sales  is  not  bound  to  take  a  doubtful  title,  and 
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every  title  is  doubtful  which  exposes  the  party  to  litigation. 

Howe's  Estate,  35  W.  N.,  16. 

II.  Neglect  in  adjudication,  i  .  The  finding  of  &cts 
by  an  auditing  judge  in  the  adjudication  of  an  account  are 
conclusive,  unless  clearly  erroneous  and  unsupported  by  evi- 
dence. Drinkhouse  Estate,  29  W.  N.,  35.  2.  The  orphans' 
court  has  power  to  review  and  correct  its  adjudications,  if  it 
discovers  therein  a  palpable  mistake,  produced  either  by  its 
own  inadvertence  or  by  the  blunder  of  the  parties.  Georges 
Appeal,  12  Pa.,  260.  MUn^s  Appeal,  99  Pa.,  483.  Johnson's 
Appeal,  114  Pa.,  141.  Brubaker's  Estate,  4  Lancaster 
Review.  3.  Exceptions  to  an  adjudication  ought  not  to  be 
filed,  unless  the  matters  to  which  they  relate  were  brought  to 
the  attention  of  the  auditing  judge,  fetter's  Estate,  14 
Phila.,  19. 

III.  Neglect  in  appeal.  Where  an  auditing  judge 
files  an  adjudication  and  enters  a  formal  decree,  the  better 
practice  is  that  a  party  dissatisfied  with  a  finding  of  facts  or 
law,  by  the  auditing  judge,  should  file  exceptions  thereto,  and 
have  them  considered  by  the  orphans'  court  in  banc,  before  he 
appeals  to  the  supreme  court.  Patterson's  Appeal,  104 
Pa.,  369. 

IV.  Neglect  in  exceptions.  Exceptions  in  the  orphans* 
court  are,  in  effect,  assignments  of  error,  and  should  indicate 
with  equal  exactness  the  precise  grounds  on  which  they  are 
based.     Teaf's  Estate,  20  Phila.,  3. 

V.  Neglect  in  proceedings.  It  is  well-established,  that 
irregularities  in  the  proceedings  of  the  orphans'  court,  cannot, 
after  their  confirmation,  be  urged  against  their  validity  in  a 
collateral  proceeding.     West  vs.  Cochran,  104  Pa.,  482. 

VI.  Neglect  in  sale  of  real  estate.  i.  The 
orphans'  court  has  power  to  set  aside  a  sale  of  real  estate, 
made  in  pursuance  of  its  own  order,  for  inadequacy  of  price. 
This  is  a  matter  that  rests  in  the  sound  discretion  of  the 
orphans'  court,  and  the  supreme  court  will  not  review  it,  unless 
the  record  shows  palpable  and  gross  abuse.     Bower^s  Appeal, 
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6  Luzerne  Raster ,  165.  2.  The  orphans'  court  may  set 
aside  a  sale  of  real  estate  for  mere  inadequacy  of  price,  if  it  be 
a  material  one,  and  if  the  application  to  set  aside  be  prompdy 
made.  Breese's  Estate ^  11  Luzerne  Register,  70.  13  Lan- 
caster Bar,  196.  3.  In  the  absence  of  proof  of  irregularities, 
inadequacy  of  price  is  not  a  sufficient  ground  for  setting  aside 
an  orphans'  court  sale.  Crowrath's  Estate^  i  Woodward's 
Decisions,  103.  Rengler's  Estate,  Idem,  215.  Dimock^s 
Estate,  3  Clark,  261.  4.  It  was  not  error  for  the  orphans' 
court  to  set  aside  a  sale  made  under  a  testamentary  power, 
although  for  a  full  price,  where  it  appeared  that  there 
had  not  been  a  due  execution  of  the  power  of  sale 
by  both  executors.  DaUfs  Appeal,  87  Pa.,  487.  5.  In 
an  orphans'  court  sale  of  real  estate  the  maxim  of  caveat 
emptor  applies  only  in  the  absence  of  any  interference  or  induce- 
ments held  out  by  the  agent  or  trustee  of  the  court  or  his 
counsel,  to  persuade  the  parties  bidding  to  purchase.  In  such 
case  the  court  should  not  force  a  disputed  title  upon  an  unwill- 
ing purchaser.  De  Haven* s  Appeal,  2  Delaware  Co.,  209. 
Harness  Estate,  14  Pa,  County,  574.  Foster's  Estate,  5  Lan- 
caster Bar,  No.  46.  6.  As  a  general  rule,  the  court  will  not  set 
aside  a  judicial  sale  for  inadequacy  of  price  merely ;  but  when 
the  price  is  grossly  inadequate,  the  interest  of  heirs  and  cred- 
itors must  be  primarily  regarded,  and  the  sale  will  be  set  aside, 
and  a  re-sale  ordered.  Hepdng's  Estate,  i  Lancaster  Review^ 
45.  7.  An  orphans'  court  sale  of  land  will  be  set  aside  for 
inadequacy  of  price,  on  exceptions  accompanied  by  a  bond  to 
bid  a  much  higher  price.  Herr^s  Estate,  6  York  Record,  167. 
Herr^s  Estate,  2  Pa.  DisL,  737.  8.  Under  the  act  of  March 
29,  1832,  the  orphans'  court  has  no  jurisdiction  to  authorize 
a  private  sale  of  real  estate  for  the  payment  of  debts. 
A  pubUc  sale  is  as  a  general  rule,  a  fairer  way  to  sell  the 
property.  Miller  vs.  Spear,  21  W.  N.,  554.  Pa.  Co.,  248. 
9.  Where  the  hand-bills  and  catalogues  erred  as  to  amount, 
due  upon  an  encumbrance,  a  purchaser  at  orphans'  court  sale, 
subject  to  such   encumbrance,  who  was  thus  misled,  will  be 
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relieved.     Maidtaris  Estate^  15  Phila.,  579.  Jayne*s  Estate,  2 
W.  N.,  536.     Murtlatuts  Estate,  13  W.  N.,  179.    10.  Where 
a  re-sale  of  real  estate  is  applied  for  on  account  of  inade- 
quacy of  price,  an  advance  of  at  least  ten  per  cent  should 
be  proffered  and  secured   before  a  sale  will  be  set  aside. 
Murphy s  Estate,  11  W.  N.,  419.     11.  Representations  as  to 
title,  inducing  a  bidder  who  has  no  other  means  of  informa- 
tion,  and  who  is  not  chargeable  with  negligence  into  mistake 
of  a  material  &ct,  entitle  him  to   relief.    Porter's  Estate,  3 
Luzerne  Register,  47.     12.  The  omission  of  an  administrator 
to  file  his  bond  as  required  by  law  on  selling  real  estate  of  a 
decedent  for  the  payment  of  debts,  will  not  invalidate  the  pur- 
chaser's title,  the  irr^ularity  being  cured  by  the  confirmation 
of  the  sale  by  the  orphans'  court.     Potts  vs.  Wright,  82  Pa.y 
498.     13.  It  is  sufficient  gruund  for  setting  aside  an  orphans' 
court  sale,  that  there  was  a  material  mistake  in  the  number  of 
acres  of  the  property  sold,  and  also  that  there  was  fictitious 
bidding  at  the  sale.     Judicial  sales  should  be  conducted  so  as 
not  to  mislead  or  entrap  bidders.     Those  who  conduct  them 
should  act  in  good  faith  and  avoid  misrepresentations.    Schug^s 
Appeal,  14  W.  IT.)  49.     14.  It  is  theduty  of  an  administrator, 
when  real  estate  of  a  decedent  which  is  subject  to  a  mortgage 
is  sold  by  an   auctioneer,  to  see  that  the  existence  of  such 
encumbrance  is   announced,  otherwise  upon  petition  of  the 
purchaser,  the  sale  will  be  set  aside  at  the  cost  of  the  adminis- 
trator.    Schwartzes  Estate,  12  Phila,  71.      15.  An  orphans* 
court  sale  for  payment  of  debts  may  be  set  aside  on  the  appli- 
cation of  the  purchaser  after  an  acknowledgment  and  delivery 
of  the  deed,  where   he   has  been   grossly  deceived   in  the 
decedent's  title,  and  where  nothing  has  occurred  since  the  sale 
to  affect  the   rights  of  third   parties.     Tiibb^  Estate,  7  Kulp, 
483.     16.  The  doctrine  of  caveat  emptor  does  not  apply  to 
orphans'  court  sales   for  the   payment  of  debts.     Walkers 
Estate,  I  Delaware  Co.,  384.     17.  The   orphans'    court   has 
the    power    to    set  aside  a  sale  made  by    its    order,    not 
only  after  the  sale  has  been   confirmed,  but  even  after  the 
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payment  of  the  purchase  money  and  the  delivery  of  the 
deed  to  the  purchaser.  Wiltberger's  Estate ^  i8  Phila.,  232. 
18.  Where  there  has  been  a  misdescription  and  misrepresen- 
tation of  real  estate  sold  under  an  order  of  the  orphans'  court, 
the  court  will  open  a  decree  of  confirmation  and  set  the  sale 
aside.  Wiltberger's  Estate ^  4  Pa.  County,  184.  19.  An  orphans' 
court  sale  will  not  be  set  aside  if  fairly  made  on  the  terms  pre- 
scribed by  the  court,  if  no  one  offers  more  at  the  re-sale. 
IVrighfs Estate^  14  Luzerne  Register,  387.  20.  The  power  of 
the  orphans'  court  to  set  aside  a  sale  of  real  estate  made  in  pur- 
suance of  its  own  order  is  a  matter  which  rests  within  its  sound 
discretion,  and  its  exercise  will  not  be  reviewed,  unless  the 
record  shows  gross  abuse.    Bowers'  Appeal^  84  Pa.,  311. 

VII.  Neglect  of  bidder  at  sale.  i.  The  employ- 
ment of  a  bidder,  merely  to  raise  the  price  at  a  sale  of  real 
estate  made  under  an  order  of  the  orphans'  court,  is  a  fraud 
upon  the  purchaser.  Pennock's  Appeal,  14  Pa.,  446.  2.  A 
purchaser  at  an  orphans'  court  sale  will  not  take  a  good  title 
to  the  property,  where  he  has  agreed  to  pay  the  judgment  of 
another  person,  if  the  latter  will  not  bid.  Phelps  vs.  Benson,  161 
Pa.,  418.  3.  Fictitious  bidding  at  a  sale  vitiates  it,  no  matter 
in  what  manner  or  by  what  form  effected.  Misdescriptions 
and  misrepresentations  will  also  result  in  overthrowing  it. 
Sckugs  Appeal,  32  Pittsburg  Journal,  19-.  4.  In  an  action 
against  the  purchaser  at  an  orphans'  court  sale  of  decedent's 
real  estate  for  the  difference  between  the  amount  of  his  bid 
and  what  the  property  brought  at  a  re-sale,  the  defendant 
cannot  inquire  into  the  regularity  of  the  court  proceedings, 
nor  set  off  a  debt  due  to  him  by  the  decedent.  Singerly 
vs.  Sirain,  33  Pa.,  102.  5,  When  the  highest  bidder  refuses 
to  comply  with  his  bid,  the  sale  may  be  returned  as  made  to 
the  next  bidder.     Stiver's  Appeal,  56  Pa.,  9. 

VIII.  Neglect  to  direct  an  issue.  Under  the  act  of 
March  15,  1832,  whenever  a  dispute  upon  a  matter  of  fact 
arises  before  the  orphans'  court,  which  before  the  constitution 
of   1874  would   have   been   before   the   register's   court,  it 
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becomes  the  duty  of  that  court  to  direct  a  precept  for  an 
issue  to  the  court  of  common  pleas  of  the  county  to  try 
such  disputed  fact.  This  need  only  be  done,  where  the  judge 
deems  the  dispute  a  substantial  one,  and  not  where  the  evi- 
dence submitted  to  him  was  such  that  if  a  verdict  were 
given  against  the  proponents  of  the  will,  the  judge  would  fed 
constrained  to  set  it  aside.     Knauss'  Appeal,  114  Pa.,  10. 

IX.  Neglect  to  grant  bill  op  review,  i.  The  peti- 
tion for  a  review  must  fully  and  clearly  specify  the  error  com- 
plained of,  and  when  founded  on  an  error  in  account  must 
allege  that  distribution  has  not  been  made  by  the  accountant ; 
for  a  bill  of  review  is  not  grantable  after  the  fund  is  actually 
paid  to  distributees.     Beards  Estate,  1 1  Lancaster  Review,  71. 

3.  A  petition  for  review  in  the  orphans'  court,  which  fails  to 
aver  that  no  distribution  has  been  made,  is  fatally  defective. 
Becifs  Estate,  4  Pa.  County,  385.  3.  A  bill  of  review  in  the 
orphans'  court,  under  the  act  of  October  13,  1849,  ^^  ^  matter 
of  right ;  and  where  a  proper  case  is  set  ^rth  on  the  face  of 
the  petition  verified  by  affidavit,  it  is  the  duty  of  the  court  to 
grant  a  rehearing,  unless  the  proviso  appended  to  said  act 
applies.  It  will  not  be  granted,  unless  there  is  an  averment 
that  the  fund  is  still  in  the  hands  of  the  accountant  The  appli- 
cation must  be  made  without  delay,  for  laches  will  defeat  it. 
Bibby's  Estate,  18  Phila.,  94.  Neats  Estate,  Idem,  96. 
Clotfder^s    Estate,    Idem,    230.     Beck's    Estate,  Idem,    237. 

4.  A  petition  for  a  review,  unless  presented  promptly,  must 
show  error  on  the  record,  or  matter  arising  since  the  decree. 
Cremer*s  Estate,  13  Phila.,  253.  5.  To  justify  a  bill  of  review 
of  an  executor's  account,  there  must  either  be  error  on  the  face 
of  the  account  or  new  facts  arising  since  the  decree,  or  newly- 
discovered  evidence,  and  it  is  imperativ^y  required  that  the 
errors  shall  be  specifically  set  forth  in  the  petition.  It  will 
not  be  allowed  where  no  error  of  law  is  claimed  or  no  new 
matter  alleged.  Frey's  Estate,  12  Phila,  15.  Smith's  Estate^ 
Idem,  87.  6.  A  petition  of  review  may  not  be  granted, 
save  upon  such  grounds  as  would  prevail  in  the  court  of  chan- 
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eery.  Errors  in  fact  in  the  decree  are  not  sufficient  to  support 
a  petition  of  review.  A  review  will  not  be  granted  because  of 
the  absence  of  witnesses,  unless  they  and  their  testimony  were 
discovered  after  the  decree.  Green's  Appeal^  3  Brewster,  66. 
7.  Where  a  bill  of  review  alleges  no  patent  error  in  the 
account,  no  bxXs  occurring  subsequently  to  its  confirmation,  no 
after-discovered  evidence,  no  fraud  on  the  part  of  the  account- 
ant, and  no  irreg^larity^  in  procuring  the  confirmation,  a  review 
will  not  be  granted,  even  though  the  accountants  have  charged 
alleged  exorbitant  commissions.  Heckman's  Estate^  2  Wood- 
ward's Decisions,  165.  8.  A  petitioner  is  not  entitled  to  a 
review  of  an  account  confirmed  by  the  orphans'  court,  as  a 
matter  of  right,  unless  error  of  law  appear  on  the  &ce  of  the 
record,  or  new  matter  arise  after  the  decree ;  but  a  review  may 
be  granted  as  a  matter  of  grace  for  new  proof  discovered  after 
the  decree,  unless  distribution  under  the  decree  has  been  made. 
The  after-discovered  proof  must  be  of  such  a  nature,  that  it 
could  not  possibly  have  been  used  at  the  time  the  decree  was 
made.  Kennedy's  Estate,  35  W.  N.,  544.  9.  Under  the  act 
of  October  13,  1840,  limiting  the  time  when  a  bill  of  review 
may  be  allowed,  a  bill  of  review  is  demandable  as  of  right  for 
errors  of  law  patent  on  the  record,  or  for  new  matter  which 
has  arisen  since  the  decree ;  and  as  of  feivor,  for  proof  which 
has  been  newly  discovered  and  could  not  have  been  used  when 
the  decree  was  made.  It  is  also  demandable  upon  proof  of 
fraud,  unless  the  petitioner  has  been  guilty  of  laches  since  its 
discovery.  Lee's  Estate,  29  W.  N.,  346.  20  Phila.,  133. 
McNeil's  Estate,  18  Pittsburg  Journal,  154.  Rittenfumse's 
Estate,  I  Parsons,  313.  10.  As  a  matter  of  right  a 
review  can  be  had  only  for  error  apparent  on  the  face  of 
the  record,  or  for  new  matter  that  has  arisen  since  the 
decree.  It  may  be  had  ex  gratia  for  new  evidence  as 
to  &cts  discovered  after  decree  made,  which  could  not 
have  been  procured  by  the  exercise  of  due  diligence 
before.  Le  Moyne's  Appeal,  3  Pennypacker,  510.  ii.  A 
review  will   not  be   awarded   to   correct   alleged    errors  of 
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&ct  that  could  have  been  established  at  the  hearing  by  the 
exercise  of  due  diligence.  Smith's  Estate,  4KuIp,  177.  12.  An 
application  for  rehearing  or  review  in  the  orphans'  court  will 
not  be  granted  if  there  is  any  laches  or  negligence  on  the  part 
of  him  who  seeks  it.  Wainwrighfs  Estate,  16  Phila.,  266. 
13.  A  petition  for  a  review,  grounded  solely  upon  supposed 
errors  of  the  auditing  judge  in  drawing  his  conclusions  from  the 
evidence,  cannot  be  entertained  Wartman's  Estate,  1 5  Phila. 
518.  14.  A  petition  of  review  alleging  facts  showing  fraud  in 
the  procurement  of  the  decree,  must  be  granted.  Weidner's 
Estate,  I  Woodward's  Decisions,  188.  1 5.  The  orphans'  court, 
without  a  bill  of  review,  has  no  authority  to  change  a  final 
decree  afler  the  end  of  the  term  at  which  it  was  rendered ;  and 
such  bill  is  too  late  after  an  actual  payment  in  accordance 
with  a  decree  of  the  court.     White's  Estate,  11  W.  N.,  159. 

X.  Neglect  to  grant  issue,  i.  The  demand  of  an  issue 
in  the  orphans'  court  is  not  a  matter  of  right,  upon  every  dis- 
puted claim.  It  must  be  shown  by  evidence,  that  there  exists 
in  regard  to  such  claim  some  disputed  fact,  to  determine  which 
a  jury  is  necessary.  Beehler's  Estate,  3  Phila,,  254.  2.  An 
issue  will  not  be  granted,  unless  there  is  sufficient  evidence  on 
both  sides  to  render  the  matter  so  doubtful  that  the  verdict,  for 
whichever  party,  could  not  be  set  aside  as  unwarranted.  To 
determine  whether  an  issue  should  be  awarded,  the  orphans' 
court  must  be  informed  what  the  evidence  is  on  both  sides.  If 
the  demand  be  unsustained  by  competent  proof,  or  the  ques- 
tion proposed  to  be  submitted  to  a  jury  be  irrelevant  or  imma- 
terial, it  is  the  duty  of  the  court  to  refuse  the  issue.  Qendan- 
daniePs  Estate,    13   Phila.,  248.     Boyer's  Estate,  Idem,  254. 

Overseers  of  the  Poor. 

Neglect  of  co-overseer.  Overseers  are  not  jointly 
liable  for  money  collected  by  each  other  in  their  official 
capacity  ;  but  if  they  be  charged  jointly  by  the  auditors  with  a 
balance,  and  if  they  acquiesce  in  that  settlement  they  both 
become  liable.     Hiding  vs.  Overseers,  3  W.  &  S.,  367. 
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Paper  Books 

I.  Neglect  IN  CITATION  OF  CASES,  i.  Pennsylvania  cases 
referred  to  in  a  paper  book  should  not  be  cited  by  the  name 
of  the  reporter,  where  the  number  of  the  report  can  be  given. 
Farquhar  vs.  Lei^,  142  Pa.,  234.  2.  Counsel  citing  decisions 
of  the  supreme  court  from  periodicals  shall  certify  at  the  end 
of  their  brief,  that  such  cases  are  not  reported  in  the  state 
rq)orts ;  otherwise  these  cases  cited  will  not  be  considered. 
Rule  XIX,  In  re,  20  W.  K.,  553. 

II.  Neglect  in  copying  docket  entries.  Under  the 
rules  of  the  supreme  court,  requiring  that  docket  entries  should 
be  printed,  the  appellant's  paper  book  must  contain  a  literal 
copy ;  to  present  them  in  a  garbled  form  is  an  offence,  which, 
if  committed  intentionally  and  to  deceive,  will  be  punished  by 
disbarment.     Bristorws.  Tasker,  135  Pa.,  no. 

III.  Neglect  in  the  language.  Where  a  paper  book 
contains  scandalous  language,  the  supreme  court  may,  of  its 
own  motion,  suppress  it  Objectionable  words,  hastily  spoken 
in  the  warmth  of  oral  argument,  may  often  be  excused.  In 
printed  arguments,  there  is  no  excuse  for  such  language.  The 
court  will  usually  allow  such  language  to  be  expunged.  Mat- 
thews?  Appeal,  104  Pa.,  451.  13  W.  N.,  503.  Paletharp  vs. 
WkUtaker,  i  W.  K.,  163. 

IV.  Neglect  in  preparing,  i.  Nothing  should  ever 
^)pear  as  testimony  in  paper  books  that  has  not  been  certified 
to  by  the  presiding  judge  below.  An  observance  of  this  rule 
would  save  much  trouble  and  many  disputes.  Bennett  vs.  Ful-- 
nur,  49  Pa.,  161.  2.  Good  faith  to  the  court  should  prevent 
any  assignment  of  error,  without  a  conscientious  belief  that  it 
is  an  error.  The  principle  decided  in  an  authority  cited,  the 
names  of  the  parties  to  the  cases  cited,  and  the  page  of  the 
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book  where  the  case  begins,  should  be  stated.  Dates  should 
be  scrupulously  given ,  and  proofs  of  paper  books  corrected. 
The  observance  of  the  rules  of  the  supreme  court  will  be 
insisted  on.  Burkholder  vs.  Stahl^  58  Pa.,  372.  3.  The  evi- 
dence, in  a  case  should  be  contained  in  the  bill  of  exceptions 
and  be  certified  from  the  judge's  notes.  The  practice  is 
entirely  irregular  for  a  party  to  print  in  his  paper  book  so  much 
of  it  as  he  thinks  proper,  occasioning  trouble  to  the  court  to 
ascertain  what  is  the  testimony.     Tanner  vs.  Oil  Creek  R.  R., 

S3  Pa.,  413. 

V.  Neglect  of  appellee.  An  appellee  should  always 

furnish  a  ps^r  book  to  the  judges  of  the  supreme  court. 
The  pressure  of  business  upon  that  court  demands  all  the 
aid  it  can  receive  from  counsel,  who  owe  a  duty  to  their 
clients  and  to  the  court  to  furnish  an  argument  and  all 
authorities  within  reach.  Ebberts  Appeal^  70  Pa.,  82. 
Sckenley's  Appeal,  Idem,  10 1. 

VI.  Neglect  to  confine  facts  to  the  testimony.  No 
history  of  the  parties  or  the  case  is  at  all  allowable,  unless 
disclosed  by  the  testimony.      Walters  vs.  Bredin,  70  Pa.,  238. 

VII.  Neglect  to  digest  the  evidence.  In  equity 
appeals,  the  labors  of  the  supreme  court  would  be  lightened 
if  counsel  in  the  preparation  of  their  arguments  would  collect 
the  evidence  bearing  upon  the  point  under  discussion,  giving 
references  to  the  pages  where  it  can  be  found  in  full.  Morgan's 
Appeal,  19  W.  IT.,  19. 

VIII.  Neglect  to  furnish  the  record.  Under  the 
rules  of  the  supreme  court  of  Pennsylvania,  as  set  forth  in  18, 
Penna.  Reports,  577,  the  record  and  the  sealed  bill  upon  it 
should  be  set  forth  in  the  paper  book  of  the  plaintiff  in  error. 
O'Donnellvs.  Allegheny  R.  R.,  50  Pa.,  494. 

IX.  Neglect  TO  INCLUDE  arguments.  Where  the  paper 
book  of  an  appellant  from  the  decree  of  the  court  below  con- 
firming the  report  of  a  master,  contains  no  argument  in  sup- 
port of  the  specifications  of  error,  the  appeal  may  properly  be 
dismissed  therefor.     Stockdalevs.  Maginn,  131  Pa.,  507. 
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X.  Neglect  to  include  papers  and  notes  of  testi- 
mony. I.  It  is  an  established  rule  of  the  supreme  court,  not 
to  reverse  on  account  of  the  reception  or  rejection  of  written 
evidence,  without  having  the  paper  or  a  copy  of  it.  The  onus 
is  on  a  plaintiff  in  error  to  make  out  his  assignment  of  error 
affirmatively,  and  he  must  furnish  in  the  record  and  in  his 
paper  book  all  that  is  necessary  for  that  purpose.  Aiken  vs. 
Stewart^  63  Pa.,  30.  2.  Errors  committed  in  the  trial  of  a 
cause,  must  be  shown  by  a  bill  of  exceptions  settled  before  the 
judge  and  sealed  by  him.  Certainly  nothing  less  than  his 
notes  of  testimony,  duly  certified,  will  be  taken  in  the  appellate 
court  as  evidence  of  the  state  of  the  facts'.  The  paper  books 
should  contain  these.     King  vs.  Faber^  51  Pa.,  387. 

XL  Neglect  to  index.  By  a  rule  of  the  supreme 
court,  all  paper  books  in  such  court  exceeding  twenty  pages 
must  be  indexed,  or  they  may  be  suppressed.  Hessel  vs. 
Bradstreet  Co. ,  141  Pa.,  501. 

XII.  Neglect  to  insert  entire  bill  of  exceptions. 
A  suppression  of  a  material  part  of  the  bill  of  exceptions  from 
the  paper  book  handed  the  supreme  court  would  deserve  the 
severest  censure.      Vanarsdcde  vs.  Laverty^  69  Pa.,  108. 

XIII.  Neglect  to  print  the  pleadings,  i.  Where 
the  appellant  has  failed  to  print  his  declaration  in  his  paper 
book,  as  required  by  the  rule  of  court,  and  all  the  assignments 
of  error  refer  to  the  declaration,  the  supreme  court  may  affirm 
the  judgment,  without  further  examination  of  the  case.  Mur- 
dock  vs.  Martin^  147  Pa.,  203.  2.  A  plaintiff  in  error  takes 
the  risk  of  the  consequences  which  may  follow  from  leaving 
out  of  his  paper  book  something  that  the  rules  of  the  supreme 
court  require  him  to  print ;  but  when  the  matters  omitted  are 
not  necessary  to  a  proper  review  of  the  judgment  he  will  not 
be  prejudiced.  McBeth  vs.  Newlin,  32  Pittsburg  Journal,  82. 
3.  On  appeal  from  an  order  refusing  to  take  off  a  nonsuit,  it 
is  vitally  important  that  the  appellant's  paper  book  should  con- 
tain the  pleadings  in  full.     Finch  vs.  Conrade,  154  Pa.,  326. 

XIV.  Neglect   to    print  the  testimony,     i.  Where 
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the  appellant  fails  to  print  in  his  paper  book  the  greater  part 
of  the  testimony,  the  supreme  court  will  assume  that  the  por- 
tions of  the  charge  assigned  as  error  are  fully  warranted  by 
the  testimony.  Bradley  vs,  Vernon,  i66  Pa«,  603.  2.  The 
supreme  court  will  not  hear  argument  upon  or  consider  speci- 
fications of  error  based  upon  testimony  which  the  appellant,  in 
violation  of  the  rules  of  court,  has  neglected  to  present  accu- 
rately and  fully  in  his  paper  books.  Brooks  vs.  Churchy  135 
Pa«,  138.  3.  Where  the  rule  of  court  requiring  the  evidence 
to  be  printed  in  plaintiff  in  error's  paper  book  is  not  com- 
plied with,  the  judgment  will  be  affirmed.  Cockill ws.  Willing,  4 
Pittsburg  Journal,  588.  4.  Where  the  plaintiff  in  error  omits 
to  print  material  testimony,  and  the  defendant  in  error  does 
not  print  it,  the  version  of  the  evidence  contained  in  the  charge 
of  the  court  below  will  be  assumed  by  the  supreme  court  to 
be  correct.  Joyce  ws.  Lynch,  17  W.  N.,  79.  5.  But  a  party 
need  not  print  evidence  wholly  unnecessary  to  an  understand- 
ing of  the  question.  The  rule  requires  the  printing  of  an 
appendix  containing  such  documentary  or  other  evidence  as 
may  be  necessary.  McBeth  vs.  Newlin,  15  W.  IT.,  129. 
6.  Where  the  error  assigned  was  that  the  court  below  directed 
a  verdict,  the  case  will  not  be  reversed  unless  all  the  evidence 
is  printed,  certified  by  the  judge.  Schlippy  vs.  Foust,  3 
Walker,  56.  Davenport  ws.  Wright,  51  Pa.,  292.  7.  Where 
the  error  assigned  is  to  the  finding  of  a  fact  by  an  auditor  or 
master,  the  printed  argument  shall  contain  a  synopsis  of  all 
the  evidence  bearing  upon  such  disputed  question  of  fact, 
with  a  reference  to  the  pages  of  the  paper  book  where  such 
evidence  may  be  found  in  extenso,  Sillitnan  vs.  Kuhn^  142 
Pa.,  461.  8.  It  is  the  duty  of  the  plaintiff  in  error  to  print 
the  evidence  in  his  paper  book.  Where  he  failed  to  print  any 
of  it,  and  the  defendant  in  error  printed  a  portion  of  it,  the 
court  refused  to  consider  the  latter.  Smith  vs.  Bank,  104 
Pa.,  518.  15W.  N.,  326.  9.  An  appeal  from  the  orphans* 
court  brings  up  all  the  evidence,  and  if  the  appellant 
fail  to  print  all  the  evidence  bearing  on  the  questions  to  be 
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decided  by  the  appellate  court,  he  is  liable  to  have  his  paper 
book  quashed  and  his  appeal  dismissed.  Solfs  Appeal^  4 
W.  N.,  298.  10.  It  is  the  duty  of  the  appellant  to  furnish 
in  his  paper  book  all  the  evidence  in  the  case.  In  the  present 
instance,  he  printed  only  a  portion  of  the  testimony,  the  balance 
being  printed  by  the  appellee.  The  court  directed  the  appel- 
lant to  pay  the  appellee  the  cost  of  such  printing,  the  amount 
to  be  taxed  by  the  orphans*  court  Whannby's  Appeal^  4 
Kulp,  23. 

XV.  Neglect  to  specify  points.  Under  the  rules  of 
the  supreme  court,  assignments  of  error  to  the  answer  of  the 
court  below  to  points,  will  be  dismissed,  if  the  points  do  not 
not  appear  upon  the  paper  book.  Arthurs  vs.  Smothers ^  38 
Pa.  9  40. 

Parent  and  Child. 

I.  Neglect,  by  which  child  injured.  If  an  injury 
be  inflicted  on  a  child,  while  living  with  and  in  the  service  of 
his  father,  he  may  maintain  tresspass ;  but  if  at  the  time  he  be 
hired  to  and  in  the  service  of  another,  trespass  on  the  case  is 
the  proper  remedy.     Wilt  vs.  Vickers^  8  W.,  227. 

II.  Neglect  in  awarding  damages.  Where  a  parent 
brings  suit  to  recover  damages  for  the  death  of  a  minor  child, 
occasioned  by  the  n^ligence  of  defendant,  he  is  only  entitled 
to  recover  the  value  of  the  child's  services  during  minority,  in 
addition  to  the  expenses  caused  by  the  injury  and  death. 
Lefdgh  Iron  Co.  vs.  Rupp,  30  Pittsburg  Journal,  41. 

III.  Neglect  in  parol  gift  of  land.  As  between  a 
parent  and  child,  the  evidence  to  establish  a  parol  gift  or  sale 
of  land  must  be  direct,  positive,  express  and  unambiguous ; 
its  terms  must  be  clearly  defined,  and  all  the  acts  must  specially 
refer  to  iL     Erie  &  Wyoming  Valley  Co,  vs.  Knowles,  117 

Pa.,  77. 

IV.  Neglect  in  punishing  child.  A  parent  may  be 
guilty  of  an  assault  and  battery  by  inflicting  unreasonable 
punishment  on  a  child.      Comm,  vs.  Blaker^  i  Brewster,  311. 
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V.  Neglect  of  bastard  child.  The  subsequent  mar- 
riage to  the  prosecutrix  in  a  bastardy  suit  will  not  release  the 
payment  ordered  by  the  court  to  be  paid  for  the  maintenance 
of  the  child.     Phillippivs.  Comm,,  i8  Pa.,  Ii6. 

VI.  Neglect  of  contract  for  services.  The  law  is 
well  settled,  that  between  parent  and  child,  there  can  be  no 
recovery  for  services  or  maintenance,  unless  upon  proof  of  an 
express  contract  to  pay  therefor.  .  The  evidence  must  be 
direct  and  positive.     Burgess  vs.  Burgess^  109  Pa.,  316. 

VII.  Neglect  of  child  to  obey.  The  father  being 
charged  with  the  obligation  of  maintenance  and  education, 
cannot  perform  these  duties  without  the  authority  to  command 
and  enforce  obedience.  The  term  education  comprehends  a 
proper  attention  to  the  moral  and  religious  sentiments  of  a 
child,  and  it  is  the  undoubted  right  of  a  father  to  designate 
teachers  in  morals  and  religion,  as  he  may  deem  best  fitted  to 
instruct  his  child.  But  he  has  no  right  to  control  the  rights 
of  conscience  of  a  child  who  has  arrived  at  years  of  discretion 
in  relation  to  the  worship  of  God.  Comm.  vs.  Armstranr^  i 
Clarke,  146.     Comm.  vs.  Sigtnan^  2  Clark,  36. 

VIII.  Neglect  on  the  fart  of  a  child.     A  &ther  is 

■ 

liable  to  be  sued  for  the  injuries  occasioned  by  the  neglect  or 
unskillful  acts  of  his  minor  child  whilst  in  the  course  of  his 
employment.     Sample  vs.  Styer^  3  Lancaster  Review,  163. 

IX.  Neglect  to  claim  services  of  child.  A  parent 
may  relinquish  his  right  to  the  services  of  his  minor  child,  so 
that  he  cannot  reassert  such  right.  The  old  common  law  view 
of  the  absolute  right  of  the  father  to  the  services  of  his  child 
was  never  part  of  the  law  of  Pennsylvania.  Comm.  vs.  Gilkeson, 
5  Clark,  30. 

X.  Neglect  to  claim  wages  of  child.  A  father's  right 
to  the  wages  of  his  minor  child  may  be  renounced  or  forfeited. 
He  may  renounce  his  right,  by  allowing  his  child  to  have  the 
exclusive  use  of  the  fruits  of  his  own  industry,  or  he  may  for- 
feit his  right,  by  neglecting  to  perform  those  duties  which  are 
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the  foundation  of  that  right.      McGinms  vs.  The  Grand  Turk^ 

2  Pittsburg,  326. 

XI.  Neglect  to  educate  child.  It  is  the  highest  duty 
of  a  parent  to  give  proper  instruction  to  his  children,  and  to 
take  care  of  their  morals.  It  is  in  some  degree  optional  with 
a  parent,  whether  he  will  raise  up  children  to  be  ornaments 
or  a  disgrace  to  himself  and  family.  Hol&s  vs.  Wells ,  3 
Clark,  171. 

XII.  Neglect  TO  PROTECT  CHILD,  i.  If  any  negligence 
on  the  part  of  parents  has  contributed  to  the  death  of  a  child, 
they  cannot  recover  damages.  The  measure  of  damages  for  the 
death  of  a  minor  child,  occasioned  by  negligence,  is  the  money 
value  of  the  child's  services  until  it  attains  its  majority,  reduced 
by  the  cost  of  its  maintenance  and  education.  Birmingham  vs. 
Dorer,  3  Brewster,  69.  2.  Neglect  of  a  minor  child  means  a 
&ilure  to  provide  things  necessary  for  the  preservation  of  its 
life  and  health,  without  justifiable  excuse.  It  is  not  contribu- 
tory negligence  per  se,  on  the  part  of  a  parent  to  permit  a 
young  child  to  go  unattended  on  the  streets.  Comm.  vs. 
Stewart^  2  Pa.  Dist.,  43.  Raurke  vs.  Traction  Co.,  Idem,  319. 
3.  If  a  mother  permits  a  child  of  tender  years  to  pass,  cross 
and  stand  on  a  railroad  crossing,  the  &ther  of  the  child  cannot 
recover  damages  for  injuries  to  the  child.  Such  action  is  con- 
tributory negligence  on  the  parent's  part.  Calo  vs.  R.  R.,  30 
Pittsburg  Journal,  1 8.  4.  Parents  who  allow  a  young  child 
to  go  alone  and  unprotected  upon  the  public  streets  near  a  place 
of  known  danger,  are  guilty  of  negligence,  and  where  such 
negligence  contributed  to  his  injuries,  they  cannot  recover  for 
loss  of  service.  Hampton  vs.  Bridgeport,  4  Montgomery 
G>.,  201.  5.  Where  a  parent  permits  a  child  of  tender  years 
to  engage  in  a  dangerous  occupation,  such  parent  is  guilty  of 
negligence  per  se,  as  he  owes  to  the  child  the  duty  of  protec- 
tion. The  parent  in  such  case  is  in  pari  delicto  with  a  negligent 
defendant,  and  though  the  infant  may  recover  against  a 
wrong-doer  for  an  injury  caused  partly  by  his  own  imprudence, 
the  parent  cannot.    McCool  vs.    Coed   Co.,  150   Pa.,  638. 
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6.  A  father  owes  his  child  protection.  It  is  his  duty  to  shield 
him  from  danger,  and  his  duty  is  the  greater  the  more  helpless 
or  indiscreet  the  child  may  be.  If,  by  his  own  neglect,  or 
carelessness,  he  contributes  to  his  own  loss  of  the  child's  ser- 
vices, he  may  be  in  pari  delicto  with  a  negligent  defendant. 
McCool  vs.  Coal  Co.,  5  C.  P.  Reporter,  269.  7.  Where  a 
parent  brings  an  action  for  the  death  of  a  child  of  tender 
years,  the  conduct  of  the  parent  and  the  attendant  circum- 
stances are  to  determine  the  question  of  contributory  negli- 
gence on  the  part  of  the  parent.  Penna.  R.  R.  vs.  James ^  22 
Pittsburg  Journal,  54.  8.  Parents  should  see  that  their  chil- 
dren of  tender  years,  when  on  the  streets,  are  properly 
guarded.  Whether  such  care  has  been  bestowed  is  a  ques- 
tion for  the  jury.  Reinike  \%.  Traction  Co.,  31W.  N.,  472. 
9.  Where  a  father  has  acquiesced  in  his  child  accepting  dan- 
gerous employment,  he  is  guilty  of  contributory  negligence  if 
he  knew  of  the  danger.  Sckwenk  vs.  Kehler,  36  Pittsburg 
Journal,  371.  10.  In  an  action  against  a  mine  owner  by  a 
father  to  recover  damages  for  the  death  of  his  child,  a  boy  of 
fourteen,  the  jury  must  decide  whether  the  father  was  guilty 
of  contributory  negligence  in  allowing  his  son  to  work  in  a 
dangerous  position  in  the  mine,  without  using  precautions  to 
protect  him  from  danger.  Weaver  vs.  Iselin,  161  Pa.,  386. 
II.  A  parent  owes  a  reasonable  duty  of  protection  to  his 
children,  and  cannot  cast  the  whole  of  that  duty  upon  stran- 
gers. If  he  permits  them,  when  of  tender  years,  to  wander 
off*  in  places  of  known  danger,  and  by  reason  thereof  an  acci- 
dent occurs  to  them,  he  has  no  just  claim  to  make  others  bear 
the  consequences  of  his  own  neglect.  Westerberg  ws.  Kidssna, 
142  Pa.,  271.  Breckenridge  vs.  Bennett,  7  Kulp,  95.  Hamp- 
ton vs.  Bridgeport,  6  Lancaster  Review,  25. 

XIII.  Neglect  to  support  child,  i  .  A  step-father  is 
under  no  legal  obligation  to  support  a  step-child  after  the  death 
of  its  mother.  If  the  child  resides  in  his  family  and  he  main- 
tains and  educates  it,  he  is  not  entitled  to  compensation  with- 
out proof  of  an  express  contract  therefor.     BroimCs  Appeal, 
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112  Pa.,  1 8.  2.  Under  the  act  of  June  ii,  1879,  wilful  neg- 
lect of  children  is  a  want  of  ordinarj*"  care  that  is  without  jus- 
tifiable excuse,  and  such  as  arises  from  an  evil  intent  to  injure 
such  children,  or  culpable  indifference  to  their  welfare.  At 
common  law,  a  father's  liability  to  support  a  child  ceases  when 
the  child  reaches  the  age  of  twenty-one,  unless  the  chila  is  of 
such  feeble  and  dependent  condition  physically  or  mentally  as 
to  be  incapable  of  self-support.  Comm.  vs.  Stewart,  1 2  Pa. 
County,  151.4  Pittsburg  Journal,  59.  Mount  Pleasant  Overseers 
vs.  Wilcox^  I  Pa.  County,  447.  3.  Under  the  desertion  act 
of  April  13,  1867,  the  jurisdiction  of  the  offence  is  not  con- 
fined to  the  court  of  the  county  of  the  defendant's  residence, 
The  warrant  is  returnable  to  the  court  of  the  county  in  which 
it  issued,  and  the  defendant  is  bound  to  appear  there.  The 
information  may  be  made  by  the  wife  or  child  before  any  mag- 
istrate of  the  commonwealth.  Demott  vs.  Comm.,  64  Pa.,  302. 
4.  The  common  law  rule  that  the  father  is  entitled  to  the  cus- 
tody of  his  minor  child,  is  modified  by  the  act  of  May  4,  1855, 
which  provides  that  when  the  father  shall  neglect  or  refuse  to 
provide  for  his  child,  the  mother  shall  have  his  rights,  provided 
she  shall  afford  the  child  a  good  example.  Eustice  vs.  Coal 
Co.,  120  Pa.,  299.  5.  A  father,  who  is  of  ability  to  support 
and  educate  his  child,  is  not  entitled  to  charge  for  its  main- 
tenance. But  chancery  will  allow  even  for  past  support,  where 
the  father  was  not  of  competent  ability,  and  the  minor  child 
possess  a  suitable  estate.  Harland,  In  re,  $  H.y  323.  6.  In 
order  to  compel  a  father  to  relieve  and  maintain  a  son  who  is 
a  pauper,  it  must  be  shown  that  the  father  is  of  sufficient 
ability.  Huntingdon  Overseers  vs.  Krickbaum,  8  Luzerne  Reg- 
ister, 127. 

Parties. 

I.  Neglect,  resulting  in  death.  By  the  act  of  April 
15,  185 1,  no  action,  to  recover  damages  for  injuries  to  the 
person  by  negligence  or  default,  shall  abate  by  plaintiff's  death, 
but    his  personal    representatives    may  be   substituted,   and 
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prosecute  the  suit  to  final  judgment.  When  death  ensues, 
and  no  suit  be  brought  by  the  party  injured  during  his  life,  the 
widow  of  such  deceased,  or  if  there  be  no  widow,  his  per- 
sonal representatives  may  maintain  an  action  for  damages. 
Penna.  R.  R,  vs.  Henderson^  51  Pa.,  329. 

II.  Neglect  in  names.  Where  a  suit  was  erroneously 
brought  in  the  name  of  a  plaintiff,  when  it  should  have  been 
brought  in  the  name  of  another  to  the  use  of  the  plaintiff,  and 
should  have  been  so  amended  in  the  court  below,  but  was  not, 
the  supreme  court  will  so  amend  it,  if  the  case  should  be 
before  it.     BarnhUlvs.  Haigh,  53  Pa.,  165. 

III.  Neglect  to  join.  If  a  contract  was  joint,  the 
non-joinder  of  the  contracting  parties  should  be  pleaded  in 
abatement.     Means  vs.  MUliken^  33  Pa.,  520. 

Partition. 

I.  Neglect  in  joining  parties.  The  joinder  of  the 
widow,  who  has  not  an  immediate  estate,  is  an  incurable  error 
in  an  action  of  partition.  Her  name  cannot  be  disposed  of  on 
the  record  of  nolle  prosequi.  In  a  personal  action  for  a  wrong 
that  may  have  been  done  jointly,  the  joinder  of  defendants 
not  guilty  is  immaterial,  because  a  tort  is  the  separate  act  of 
each  one  concerned  in  it.  Real  actions,  like  partition,  stand 
on  a  different  footing,  and  a  nol  pros  is  forbidden  for  a  cause 
which  goes  to  the  writ.     Power  vs.  Power,  7  W.,  212. 

II.  Neglect  in  the  names  of  parties.  The  omission 
of  the  Christian  name  of  a  party  in  partition,  does  not  prevent 
the  court  from  obtaining  jurisdiction  over  him  by  publication. 
Girard  Life  Ins,  Co,  vs.  Farmers  &  Mech,  Bank,  $7  P^*>  388. 

III.  Neglect  in  sale  of  property.  Although  a  judi- 
cial sale  will  not  usually  be  set  aside  for  inadequacy  of  price, 
yet  where  the  price  is  grossly  inadequate,  the  interest  of  the 
heirs  must  be  primarily  regarded.  Allen's  Estate,  i  W.  N.,  317. 

IV.  Neglect  of  names  of  parties.  It  is  error  to  enter 
a  judgment  quod partitio  fiat,  without  all  the  co-tenants  having 
been  named  of  record ;  unless  all  the  parties  in  interest  are 
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named,  no  title  can  pass  under  the  proceedings.  This  error 
is  not  cured  by  the  mere  addition  of  the  name  of  a  co-tenant 
omitted  as  one  of  the  defendants  after  judgment.  Young  vs. 
Youngs  88  Pa.,  422. 

V.  Neglect  of  notice  to  heirs,  i.  Notice  to  the 
widow  and  heirs  is  not  necessary,  but  a  rule  to  show  cause  is 
certainly  advisable  before  awarding  an  inquest  in  partition  in 
the  orphans'  court.  It  is  not  necessary  that  the  rule  to  accept 
or  refuse  should  be  served  by  the  sheriff,  though  he  may  be 
required  to  do  so.  Horanis  Estate,  59  Pa.,  152.  VenseFs 
Appeal^  yy  Pa.,  75.  2.  All  of  the  heirs  not  being  present  at 
the  time  of  making  the  report  of  partition  by  the  commis- 
sioners, instead  of  offering  the  purparts  to  those  present,  a 
rule  should  have  been  granted  by  the  court  upon  all  the  heirs 
to  come  in  on  a  certain  day  to  refuse  or  accept  the  purparts  at 
the  appraisement.     Bartholomew's  Appeal ^  Ji  Pa.,  292. 

VI.  Neglect  of  notice  of  petition.  Although  the 
better  practice,  it  is  not  necessary  to  give  notice  of  the  petition 
for  partition,  if  the  return  to  the  writ  shows  that  all  parties 
interested  had  notice  of  the  inquest.  Vensel  vs.  Calmer ,  i 
W.  W.,  56.     Hanbesfs  Estate^  Idem,  171. 

VII.  Neglect  of  notice  of  proceedings.  The  act  of 
April  14,  1835,  requires  that  in  proceedings  for  the  partition 
and  valuation  of  an  intestate's  real  estate,  the  parties  in  interest 
shall  be  named  in  the  petition,  decrees  and  notices  when 
known,  and  provides  for  publication  to  reach  those  whose 
names  and  residences  are  unknown.  Thompson  vs.  Stitt^  56 
Pa.,  159. 

VIII.  Neglect  of  prothonotary  to  enter  judgment. 
The  entry  of  a  judgment,  "  quod  partUio  fiat^'  upon  the  court 
minutes  sufHces,  even  though  the  prothonotary  has  neglected 
to  transfer  it  to  the  appearance  and  lien  dockets  at  the  time 
it  was  entered.  Girard  Life  Ins.  Co.  vs.  Farmers'  and  Mech. 
Bank,  57  Pa.,  388. 

IX.  Neglect  to  accept  or  refuse.  On  the  return  of 
an  inquisition  of  partition  in  the  orphans'  court,  and  its  confir- 
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mation,  a  rule  should  issue  upon  the  heirs,  to  attend  before 
the  court  and  accept  or  refuse  the  property.  Publication  of 
such  notice  is  required.     Sankefs  Appeal,  55  Pa.,  491. 

-  X.  Neglect  to  comply  with  order  of  sale.  Where 
an  executor  or  administrator  has  neglected  or  refused  to  exe- 
cute an  order  of  sale  in  partition,  the  court,  under  the  act  of 
February  24,  1834,  may  appoint  a  trustee  to  make  such  sale. 
Neeld^s  Appeal,  70  Pa.,  117. 

XI.  Neglect  to  elect  to  take  land.  Election  to  take 
land  by  seniority  or  sex  belongs  solely  to  proceedings  in  the 
orphans'  court  In  the  common  pleas,  preference  is  given  to 
seniority  of  title  only,  and  when  that  fails  it  belongs  to  the  dis- 
cretion of  the  court  to  award  it.  Under  the  act  of  April  22, 
1856,  preference  is  taken  away  when  a  bid  higher  than  the  valu- 
ation is  offered.  This  act  warrants  only  a  single  offer  in  writ- 
ing, and  the  court  can  compel  the  parties  to  hand  their  offers 
in  together,  or  permit  them  to  seal  them  up  until  the  court  can 
order  them  all  to  be  opened.  KloJis  vs.  Reifsnyder,  61 
Pa.,  240. 

XII.  Neglect  to  make.  Tenants  in  common,  who  hold 
an  estate  for  life  or  years,  may  compel  those  having  estates  of 
freehold  to  make  partition,  but  such  partition  shall  not  preju- 
dice  the  interest  of  any  one  not  made  a  party  thereto.  Duke 
vs.  Hague,  107  Pa.,  57. 

XIII.  Neglect  to  name  all  parties  in  interest.  In 
proceedings  in  partition  in  the  orphans'  court,  in  order  to  divest 
the  interest  of  any  person,  it  is  necessary  that  such  person 
should  be  named  in  the  petition,  decree  and  notices.  Where 
the  name  of  a  party  in  interest  does  not  so  appear,  unless 
it  appear  by  affidavit  that  his  name  was  unknown  and  publica- 
tion made  accordingly,  his  share  or  estate  will  remain  undi- 
vided or  uniiivested,  unless  by  some  subsequent  act  of  such 
party  it  has  been  ratified.     Richards  vs.  Rote,  68  Pa.,  248. 

XIV.  Neglect  to  oppose.  Family  arrangements,  if  fair 
and  equitable,  should  not  be  disturbed  after  long  acquiescence, 
which  is  strong  evidence  of  ratification  by  a  ward  of  the  act  ol 
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his  guardian.  A  partition  by  an  infant,  although  unequal,  is 
only  voidable  by  him  when  he  comes  of  age.  If  he  takes  the 
whole  profits  after  age,  the  partition  is  good  forever.  Johnston 
vs.  Fumier,  69  Pa,,  449. 

Partnership. 

I.  Neglect  in  confessing  judgment,  i.  One  partner 
may  confess  a  judgment  against  the  firm  for  a  firm  debt  not 
yet  due,  and  the  partnership  property  may  be  sold  thereby. 
Such  a  judgment  would  be  valid,  even  though  the  partner  had 
no  right,  under  the  partnership  agreement,  to  confess  it,  if  the 
creditor  was  not  aware  of  that  fact.  Bametts  Appeal^  2 
Walker,  355.  2.  A  partner,  by  a  warrant  of  attorney  under 
seal,  may  confess  a  judgment  against  the  firm  for  a  firm  debt, 
which  will  justify  a  levy  and  sale  of  the  firm  goods  and  his 
own  in  payment  thereof,  but  not  the  separate  property  of 
the  other  partners.  Boyd  vs.  Thompson^  153  Pa.,  78. 
3.  One  partner  may  bind  the  firm  by  a  confession  of  judgment 
under  seal  in  the  firm-name  for  a  firm  debt,  and  on  an  execu- 
tion upon  such  judgment,  partnership  assets  may  be  sold, 
though  the  judgment  be  stricken  off  as  to  the  non-assenting 
partners.  Hersheyvs.  Fulmer,  3  Pa.  County,' 442.  Bitzervs. 
Shunk,  I  W.  &  S.,  340.  Cask  vs.  Tuzer,  Idem,  519. 
Budd  vs.  Shoch^  i  Pa.  Dist,  584.  Franklin  ws.  Morris,  154 
Pa..,  152.  Heft  vs.  Basford,  3  Lancaster  Review,  370.  KniglU 
vs.  Watrous,  i  Luzerne  Register,  no.  Simpson  vs.  King,  14 
W.  N.,  44.  Urey  vs.  Bair,  5  York  Record,  195.  4.  It  is 
beyond  the  implied  powers  of  a  partner  to  confess  a  judgment 
in  the  name  of  the  firm  by  an  instrument  under  seal  for  his 
individual  debt.  A  judgment  so  confessed  will  be  stricken  off 
as  to  the  firm  and  the  other  partners.  Ife/t  vs  Basford,  2  Pa. 
County,  278.  Williams  ws.  Jones,  7  Kulp,  386.  4  Northampton 
Co.,  24.  5.  A  judgment  confessed  by  one  partner  in  the  firm 
name,  though  for  a  firm  debt,  is  void  against  the  others,  but  is 
good  against  the  partner  confessing  it,  and  under  it  partnership 
goods  can  be  taken  in  execution.     Yet  after  the  partnership 
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has  been  dissolved,  if  such  a  note  is  executed  by  one  partner, 
the  judgment  therein  against  the  firm  and  the  other  partners 
will  be  stricken  off.  McCleery  \s.  Thompson,  130  Pa*,  443. 
6.  One  partner  cannot  confess  judgment  against  the  firm. 
QuiUin  vs.  Lawrence,  4  W.  N.,  239. 

II.  Neglect  in  dissolving.  Where  a  partnership  is 
entered  into  for  a  stipulated  period,  neither  partner  can  dissolve 
the  firm  at  his  own  will  and  pleasure,  on  notice,  without  the 
consent  of  the  other.     Von  Tagen  vs.  Roberts,  2  Pearson,  137. 

III.  Neglect  in  entering  judgment,  i.  A  judgment 
entered  and  indexed  in  the  name  of  a  firm,  without  designating 
the  individual  members,  will  be  postponed  to  the  claim  of  a 
subsequent  lien  creditor,  without  notice,  whose  judgment  is 
properly  indexed.  Where,  however,  the  subsequent  creditor 
had  notice  of  the  existence  of  the  prior  judgment  before  the 
debt  to  him  was  contracted,  he  would  not  obtain  such  prefer- 
ence. Hamilton* s  Appeal,  14  W.  W.,  217.  King  vs.  Fox,  2 
W.  N.,  196.  Brady  vs.  Conway,  3  W.  N.,  no.  Wharton 
vs.  Rosengarten,  Idem,  258.  2.  A  judgment  against  a  firm, 
entered  on  the  judgment  docket,  without  setting  forth  the 
Christian  names  of  the  several  partners,  is  without  effect  as  a 
lien,  so  far  as  respects  subsequent  purchasers  and  encumbrances 
without  notice.     York  Bank's  Appeal,  36  Pa.,  458. 

IV.  Neglect  in  execution  against.  An  execution 
against  partnership  property  on  a  judgment  confessed  against 
himself  by  a  partner,  for  a  debt  alleged  to  be  due  by  the 
firm  is  irregular  and  will  beset  aside.  Vatidegrift\s,  Redheffer, 
10  W.  N.,  484. 

V.  Neglect  in  formation,  i  .  Where  a  failing  debtor 
takes  his  children  into  partnership  without  consideration  other 
than  services  to  be  rendered  in  the  business,  the  badge  of  fi^ud 
is  apparent.  Cadbury  vs.  Brown,  5  Phila.,  43.  2.  Under  the 
act  of  June  2,  1874,  a  mode  was  provided  by  which  individuals 
might  invest  a  fixed  sum  in  a  business  enterprise,  without  Ua- 
bility  to  loss  beyond  the  sum  so  invested.  Such  association  is 
called  a  joint  stock  association,  having  some  of  the  character- 
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istics  of  a  partnership,  and  some  of  a  corporation.  Three  or 
more  persons  may  agree  to  form  such  an  association.  Their 
agreement  must  be  in  writing  for  the  information  of  the  public, 
and  must  be  signed  and  acknowledged  by  every  member.  It 
must  set  out  the  names  of  the  parties  and  the  title  of  the  com- 
pany, the  total  capital  subscribed,  and  the  amount  subscribed 
by  each  member,  and  when  and  how  paid.  Hill  vs.  Stetler^ 
127  Pft->  i6i. 

VI.  Neglect  in  joining  partners  in  actions  at  law.  It 
is  error  to  join  the  administrators  of  a  deceased  partner  as 
co-defendants  with  the  surviving  partner  in  a  suit.  Hoskinson 
vs.  Elliot,  62  Pa.,  404. 

VII.  Neglect  in  legal  process.  In  assumpsit  against 
three  partners,  all  of  whom  were  served  with  process,  a  trial, 
verdict  and  judgment  against  one  of  them,  without  taking  an 
interlocutory  judgment  against  the  other  two,  is  erroneous. 
Nelson  vs.  Lloyd,  g  W.,  22. 

VIII.  Neglect  in  levying  upon  partner's  interest. 
The  act  of  April  8,  1873,  provides  a  special  form  of  proceed- 
ing, where  it  is  sought  to  levy  upon  and  sell  the  interest  of  a 
partner  in  the  firm  of  which  he  is  a  member.  The  judgment 
must  be  entered  in  the  county  where  the  chief  office  of  the 
partnership  is  or  was  last  located,  or  if  not  entered  there,  then 
a  testatum  facias  may  issue  upon  such  judgment.  The  fieri 
facias  must  be  a  special  writ  to  levy  upon  the  interest  of  the 
defendant  in  such  partnership  and  sell  the  same.  Hare  vs. 
Comtn,,  92  Pa.,  144.     Kame's  Appeal,  Idem,  273. 

IX.  Neglect  in  names  of  partners.  The  Christian 
names  of  the  partners  of  a  firm  who  had  given  a  judgment 
signed  with  the  firm  name  must  be  set  out  upon  the  judgment 
docket,  on  the  entry  of  the  judgment,  in  order  to  be  a  lien 
against  subsequent  purchasers  and  lien  encumbrancers  without 
notice.     Smith's  Appeal,  47  Pa.,  128. 

X.  Neglect  in  representation,  i.  Even  if  in  fact 
there  be  no  partnership,  one  is  liable  as  a  partner  if  he  repre- 
sents to  another  that  he  is  a  partner,  and  thus  obtains  goods 
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from  him  for  the  partnership.  A  creditor  is  not  concluded  by 
the  written  agreement  of  the  parties  as  to  the  relation  they  sus- 
tain to  each  other.  Reed  vs.  Kremer^  iii  Pa.,  482.  2.  A 
man  who  is  not  a  member  of  a  firm,  may  yet  make  himself 
liable  to  its  creditors  by  holding  himself  out  to  such  creditors 
as  a  partner.  Yet  in  fact  he  does  not  become  a  partner  ;  he 
is  merely  liable  as  a  partner.  Tilge  vs. Brooks^  124  Pa.,  182. 
XL  Neglect  in  the  sale  of  a  partner's  interest. 
One  who  at  a  sheriff's  sale  purchases  the  interest  of  a  partner 
in  the  personal  property  of  the  firm,  is  not  thereby  entitled  to 
take  possession  of  any  portion  of  the  property.  He  can  only 
sell  the  interest  of  the  partner  against  whom  the  execution 
issued.  He  cannot  take  possession  of  any  specific  article  of 
property.  Durburrow's  Appeal,  84  Pa.,  404. 

XII.  Neglect  in  seizing  goods  of  the  firm.  Under 
an  execution  against  one  partner,  the  sheriff  can  levy  only  on 
the  right,  title  and  interest  of  such  partner  in  the  property  of 
the  firm.  He  cannot  seize  and  sell  the  partnership  property  on 
an  execution  against  one  of  the  partners.  Each  partner  has  an 
entire  as  well  as  joint  interest  in  the  whole  of  the  joint 
property.      Vandikevs.  Rosskam,  67  Pa.,  334. 

XIII.  Neglect  of  clerk.  The  fact  that  a  clerk,  sales- 
man or  agent  of  a  partnership  uses  the  firm  name  in  transact- 
ing its  business,  without  disclosing  that  he  is  not  a  member 
thereof,  will  not  make  him  liable  to  those  with  whom  he  thus 
dealt,  unless  he  held  himself  out  as  such.  Ihmsen  vs.  LcOhrop^ 
104  Pa.,  365. 

XIV.  Neglect  of  copartner,  i.  The  ground  of  lia- 
bility of  one  partner  for  the  acts  of  the  others,  is  that  of  an 
implied  general  agency  within  the  scope  of  the  part- 
nership. An  incoming  partner  is  not  liable  on  the 
contracts  of  the  firm  made  before  he  became  a 
member.  Babcock  vs.  Stewart,  58  Pa.,  179.  2.  There 
is  an  implied  obligation  among  copartners,  that  their 
property  shall  be  used  for  the  benefit  of  the  firm,  and  that 
no  partner  shall  engage  in  any  business  which  will  deprive 
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the  partnership  of  a  portion  of  his  skill  or  diligence,  or  capi- 
tal which  he  is  bound  to  employ  in  it.     A  partner  is  in  a 
fiduciary  relation  to  his  fellows,  and  must  account  for  all 
money  received  through  the  firm's  business.     Basfs  Appeal, 
70  Pa.,  301 .    3.  One  partner  of  a  firm  cannot  make  an  assign- 
ment or  sale  of  all  the  firm  property  in  trust  for  the  benefit  of 
creditors  against  the  consent  of  the  other  partner,  he  being 
present  and  capable  of  joining  in  such  assignment.     Cleaver 
vs.  Brenzel^  i  Schuylkill  Record,  321.     4.  Within  the  scope 
of  the  partnership,  each  partner  is  agent  of  the  others,  and 
cannot  divest  himself  of  that  character  without  their  knowl- 
edge and  consent.     He  cannot  purchase  property  for  the  pur- 
pose of  the  association,  and  sell  it  at  an  advance  without  a  full 
disclosure  of  all  the  facts.    Densmore  OH  Co,  vs.  Densmore,  64 
Pa.,  43.       5.  Neglect  of  a  copartner,  served  with  process,  to 
notify  a  partner  not  served  of  judgment  and  execution,  sub- 
jects the  former  to  an  action.  Devall  ws,  Burbridge,  6  W.  &  S., 
529.     6.  It  is  a  principle  of  the  common  law,  that  a  partner 
cannot   bind  his  copartners  by  seal,  but  this  is  to  be  taken 
with  some  qualification.     He  cannot  execute  an  instrument 
under  seal,  whereby  a  new  and  original  obligation  is  imposed 
upon  the  firm.    He  cannot  charge  the  firm  by  seal,  but  he  may 
discharge  it,  and  it  seems  to  be  now  settled,  that  when  a  seal 
is  not  essential  to  the  nature  of  a  contract,  and  will  not  change 
its    legal   effect,  the  addition   of  a  seal  will  not  vitiate   it. 
Dubois'  Appeal,  38  Pa.,  236.     7.  One  partner  cannot  main- 
tain an  action  on  the  case  against  his  copartners  for  damages 
to  which  he  himself  would  be  liable  to  contribute,  for  breach 
of  contract  by  the  partnership,  nor  for  a  partnership  trans- 
action,  the  partnership  accounts  being  unsettled,  except  a  bill 
in  equity,  or  an  action  of  account  render.     Crow  vs.   Green, 
1 1 1  Pa.,  637.     8.  It  is  the  duty  of  a  partner  who  has  agreed 
to  indemnify  his  retiring  copartner  from  all  existing  contracts 
of  the  firm,  to  ascertain  the  extent  of  a  liability  of  which  he  has 
knowledge.  If  he  fail  to  do  so,  his  ignorance  is  no  defence  for 
not  indemnifying  his  partner.  Farrington\^,  Woodward,  4  W.  N., 
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146.  9.  A  sale  of  goods  on  credit  to  one  partner  in  the  course 
of  the  partnership  business,  is  a  sale  to  the  firm,  unless  made 
contrary  to  an  express  notice  by  the  other  partner  not  to  trust 
the  firm  on  his  account.  Feigley  vs.  Sponeberger,  5  W.  &  S., 
564.  10.  If  one  partner  sign  and  seal  an  instrument  in  the 
firm's  name,  and  the  other  partner  be  present,  assenting  to  it, 
he  is  as  much  bound,  as  if  he  had  signed  and  sealed  the  paper. 
Fichtham  vs.  Bower ^  5  W.,  159.  Overton  vs.  Tuser^  7  W., 
333.  II.  Where  one  of  two  partners,  lessees  of  a  building, 
expends  money  against  the  protest  of  his  copartner,  in  repairs 
and  improvements,  which  neither  increase  nor  preserve  the 
firm  assets,  he  is  not  entitled,  without  a  subsequent  ratification 
thereof,  to  charge  such  expenditures  against  the  copartnership. 
Gordon  vs.  Moore ^  132  Pa.,  486.  12.  A  partner  who  negli- 
gently pays  a  debt  claimed,  but  not  due,  cannot  charge  the 
payment  to  the  firm.  Gordon  vs.  Moore^  8  Pa,  County,  289. 
Moore's  Appeal,  i  Lackawanna  Jurist,  338.  13.  If  a  partner, 
being  a  trustee,  improperly  employs  the  money  of  his  cestui 
que  trust  in  the  partnership  business,  or  in  payment  of  the  part- 
nership debts,  this  alone  is  not  sufficient  to  entitle  the  cestui  que 
trust  to  obtain  repayment  of  his  money  from  the  firm.  Guillou 
vs.  Peterson,  89  Pa.,  172.  14.  If  a  note  of  the  firm  be  given 
for  the  private  debt  of  one  of  the  partners  to  a  party  who 
knew  it  was  not  a  partnership  transaction,  such  party  cannot 
recover  from  the  firm,  unless  the  remaining  partners  assent  ; 
but  the  paper  is  good  against  the  firm  in  the  hands  of  a  bona 
fide  holder.  Haldeman  vs.  Bank,  28  Pa.,  440.  15.  An 
engagement  by  one  partner  to  bind  the  partnership  credit,  in 
a  transaction  unconnected  with,  and  not  fairly  within  the  scope 
of,  the  partnership,  is,  as  to  the  other  partner,  fraudulent  and 
void.  Hamill  vs.  Purvis,  2  P.  &  W.,  179.  16.  It  is  well 
settled,  that  one  partner  cannot  make  a  valid  transfer  of  firm 
property,  in  payment  of  his  individual  debt,  without  the  con- 
sent of  his  copartners,  and  where  he  does  so  with  the  intent  to 
defraud  firm  creditors,  the  purchaser  acquires  no  title  as 
against    said   creditors.      Hartley    vs.    White,  94  Pa.,    31. 
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17.  One  partner,  under  general  articles  of  copartnership,  has 
no  authority  to  bind  his  copartners  by  deed,  and  a  specialty 
given  by  one,  in  the  name  of  the  firm,  binds  only  himself.  A 
sealed  note  in  the  name  of  the  firm,  made  by  one  partner,  is 
not  a  satis&ction  of  the  firm  debt,  unless  accepted  as  the  indi- 
vidual note  of  the  partner.     Hoskinson  vs.  Elliott,  62  Pa.,  393. 

18.  One  partner  cannot  bind  his  copartner  by  a  sealed  instru- 
ment ;  yet  if  he  attaches  a  seal  to  the  partnership  named,  and 
the  other  partner  ratifies  the  instrument,  even  by  parol,  it 
becomes  the  deed  of  both.  Johns  vs.  Battin,  30  Pa.,  88.  19.  The 
authority  of  partners  is  limited  to  the  business  of  the  partner- 
ship, and  a  partner  cannot  render  the  firm  liable  for  a  note  for  his 
individual  debt,  by  including  within  it  a  small  debt  of  the  firm. 
Kingws.  Faber,  22  Pa.,  21 .  Bellws.  Faber,  i  Gra]lt,3 1.  20.  One 
partner  cannot  bind  another,  by  admitting  in  the  settlement  of 
an  account  due  by  a  debtor  to  the  partnership,  an  account  due 
by  himself  only,  as  a  set-off.  But  if  he  sell  part  of  the  goods, 
as  a  payment  of  his  individual  debt,  the  other  partner  is  bound 
by  his  act.  Kirkpatrick  vs.  TumbuU,  Addison's  Rep.,  259. 
21.  A  partner  must  keep  partnership  funds  unmixed  with  his 
own,  and  equally  within  the  grasp  of  the  other  partners.  He 
must  deposit  the  funds  of  the  firm  in  the  partnership  name,  to 
exempt  him  from  responsibility  therefor  in  case  of  loss.  Lefever 
vs.  Underwood,  41  Pa.,  505.  22.  Each  member  is  entitled  to 
any  benefit  accruing  from  the  conduct  of  others,  and  all  are 
liable  for  the  acts  of  each  within  the  scope  of  the  partnership 
business.  Livingston  vs.  Cox,  6  Pa.,  364.  23.  One  copart- 
ner is  answerable  for  the  wilful  torts  of  others  of  the  firm. 
Partners  are  liable  for  a  trespass  by  themselves  or  their  agents, 
employees  or  servants,  in  the  legitimate  conduct  of  the  part- 
nership business ;  or  if  the  trespass  be  done  by  their  agents  or 
workmen,  acting  within  the  scope  of  their  authority,  or  while 
in  the  employment  of  the  firm.  McKnight  vs.  Ratcliff,  44 
Pa.,  1 56.  24.  If  one  partner,  without  the  knowledge  or  con- 
sent of  the  other,  make  an  absolute  transfer  to  a  stranger  of 
partnership  property  not  held  for  purposes  of  trade  or  sale,  the 
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other  partner  may  maintain  trover  against  the  transferee.  McNcdr 
vs.  Wilcox,  121  Pa.,  437.  25.  One  of  several  partners  can- 
not subject  the  partnership  property  to  levy  and  sale  for  his 
own  indebtedness,  by  giving  a  judgment  note  in  the  firm  name 
without  the  knowledge  or  consent  of  his  copartners,  ev«i 
though  the  money  was  used  by  the  partner  as  his  contri- 
bution to  the  firm.  McNaugliton's  Appeal,  loi  Pa.,  550. 
26.  In  the  absence  of  an  express  stipulation,  partners  are  not 
entitled  to  compensation  for  their  services,  however  unequal  in 
value  or  amount ;  every  partner  being  bound  to  work  to  the 
extent  of  his  ability  for  the  benefit  of  the  whole.  If  the  partner- 
ship suffer  loss  from  the  gross  negligence,  unskillfulness,  fraud 
or  wanton  misconduct  of  any  partner,  he  will  ordinarily  be 
responsible  to  the  other  partners.  Marsh  vs.  Geddes,  20  Pitts- 
burg Journal,  13.  27.  While  it  is  true  each  partner  must 
work  to  the  extent  of  his  ability,  yet  where  an  express 
agreement  exists  that  one  partner  shall  do  special  duties,  and 
he  fails  to  perform  them,  held,  that  on  a  settlement  of  the  firm 
accounts,  he  is  chargeable  with  the  value  of  such  services. 
Marsh's  Appeal,  69  Pa.,  30.  28.  Where  land  is  held  by  a  firm 
by  deed  expressing  that  it  is  partnership  stock,  an  encumbrance 
against  a  member  of  the  firm  is  not  a  lien  upon  any  interest  in 
it,  so  as  to  prevent  the  firm  conveying  to  a  purchaser  clear  of 
the  encumbrance.  Meilyvs,  PT^^rf,  71  Pa.,488.  29.  If  a  partner 
draw  from  the  firm  assets  more  than  his  share  of  the  profits, 
and  appropriates  it  to  his  own  use,  he  is  guilty  of  such  fraud  as 
will  be  restrained  by  injunction.  Moir  vs.  Emerick,  3  Mont- 
gomery Co.,  161.  30.  Each  partner  constitutes  the  other  a 
general  agent  of  the  firm,  with  power  to  bind  it,  not  only  by  his 
contracts,  but  by  his  acts  in  the  scope  of  the  business.  It  is 
not  doubted  that  partners  may  be  sued  in  trover,  where  they 
join  in  the  conversion,  and  do  they  not  join,  where  the  act  of  one 
is  the  act  of  all?  Nisbet  vs.  Patton,  4  R.,  122.  31.  A  part- 
ner has  no  power  to  bind  the  firm  for  his  own  private  debts, 
without  the  assent  of  his  copartners.  Noble  vs.  McClintock, 
2  W.  &  S.,  152.     32.  If  money  is  borrowed  or  goods  bought, 
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or  any  other  contract  is  made  by  one  partner  upon  his  own 
exclusive  credit,  he  alone  is  liable  therefor,  and  the  partnership, 
although  the  money,  property,  or  other  contract  is  for  its 
benefit  and  use,  will  in  no  manner  be  liable  therefor. 
North  Pennsylvania   Coal  Company's  Appeal ^  45  Pa.,    185. 

33.  The  use  by  a  partner  of  the  moneys  or  credit  of  the  firm 
for  his  private  purposes  is  always  to  be  condemned.  A  part- 
nership may  be  dissolved  on  account  of  the  impractability  of 
carrying  it  on,  or  because  of  permanent  incapacity  or  gross 
misconduct  of  a  partner.    Page  vs.  Vankirk,  i  Brewster,  282. 

34.  If  one  of  two  partners  gives  a  note  in  the  name  of  both 
for  his  own  private  debt,  it  is  a  gross  fraud  on  the  other  partner. 
Porter  vs,  Gunnison,  2  Grant,  297.  35.  After  the  dissolution 
of  a  partnership,  a.  new  promise  by  one  of  the  partners,  the 
only  consideration  of  which  was  the  original  debt  of  the  firm, 
will  not  take  the  debt  out  of  the  statute  of  limitations,  so  as  to 
make  the  copartners  liable.  Reppertvs.  Calvin,  48  Pa.,  248. 
36.  One  partner  cannot,  in  the  absence  of  special  authority, 
bind  his  copartners  jointly  with  himself  to  pay  the  debt  of 
another.  Shaabervs.  Bushong,  105  Pa^,  514.  37.  Where  a 
partner  in  a  commission  firm  bought  lumber  on  his  own 
account,  and  gave  a  note  signed  by  him  in  the  firm  name, 
which  note  was  endorsed  over  to  a  bona  fide  holder  without 
notice  that  it  was  not  given  in  the  business  of  the  firm,  held, 
that  the  holder  could  recover  against  the  firm.  Sedgwick  vs. 
Z^ze«f,  70  Pa.,  217.  38.  Where,  on  the  conclusion  of  the 
active  business  of  a  firm,  one  partner  takes  into  his  possession 
all  the  money  of  the  firm  and  refuses  to  make  a  prompt  settle- 
ment of  the  affiurs  thereof,  he  is  chargeable  with  interest  on 
the  said  moneys.  Steiger  vs.  Bradley,  34  W.  N.,  123.  39.  A 
partner  cannot  make  a  general  assignment  in  trust  for  the 
benefit  of  creditors  against  the  consent,  or  without  the  con- 
currence of  his  copartner,  the  latter  being  present  and  capable 
of  acting  in  the  matter.  Still  less  can  an  authority  be  admitted 
in  one  partner  to  sell  the  entire  property  of  the  firm,  when  the 
object  of  the  partnership  was  not  trade,  buying  and  sell- 
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ing,  but  a  business  to  which  the  continued  ownership  of  the 
property  sold  is  indispensable.  An  assignment  is  for  the  pur- 
pose of  paying  the  debts,  but  a  sale  principally  for  division 
has  not  even  that  apology.  Sloan  vs.  Moore^  36  Pa.,  223. 
40.  One  partner  has  not  the  power  without  the  consent  of  his 
copartner  to  sell  out  the  tools  and  all  the  assets  of  the  firm, 
and  thus  terminate  the  partnership.  A  court  of  equity  will 
interfere  by  injunction.  Upon  the  dissolution  of  a  part- 
nership, if  the  firm  do  not  agree  as  to  disposition  of  the  assets, 
the  appointment  of  a  receiver  is  of  course.  Shan  vs.  Moore,  2 
Pittsburg,  44.  41.  One  partner  has  no  authority  to  bind  the 
other  partner  by  deed  or  otherwise,  unless  his  authority  is  also 
under  seal.  Snyder  vs.  May,  19  Pa.,  235.  Benly  vs.  Innis, 
17  Pa.,  485.  42.  Where  one  partner,  holding  notes  due  the 
firm,  attempts  to  pledge  them  for  his  own  private  debts,  the 
court  will  interfere  to  restrain  him  by  an  injunction.  Stockdale 
vs.  Ullery,  37  Pa.,  486.  43.  In  order  to  allow  firm  property 
to  be  applied  in  payment  of  the  individual  debt  of  one  partner, 
the  consent  of  the  other  is  necessary.  Such  consent  may  be 
inferred  from  a  knowledge  of  the  other  partner,  that  the  goods 
are  being  so  applied,  and  his  silence  when  he  ought  to  speak. 
Todd  vs.  Lorah,  75  Pa.,  155.  Leonard  vs.  Smith,  162  Pa., 
284.  44.  Where  a  member  of  a  firm,  while  insane,  borrows 
money  for  the  use  of  the  firm,  the  firm  is  responsible,  even 
though  the  money  was  appropriated  to  his  own  use  by  the 
lunatic.  Van  Brunt  vs.  Taylor,  3  Phila.,  123.  45.  If  one 
partner  clandestinely  carry  on  a  private  trade  or  the  same  trade 
for  his  private  advantage,  and  in  a  manner  injurious  to  the  true 
interests  of  the  partnership,  or  employ  the  partnership  capital 
or  effects  in  a  matter  not  the  direct  object  of  the  association, 
he  must  account  with  his  copartners  for  the  profits  resulting 
from  such  an  employment  of  the  common  effects.  Waring  vs. 
Cram,  i  Parsons,  516.  46.  The  neglect  of  a  partner  to  pro- 
tect the  property  of  a  partnership,  is  not  a  ground  for  rescission 
of  a  contract  of  partnership,  although  it  would  be  a  cause  for 
dissolution  ;  and  the  loss,  if  any,  may  be  charged  to  the  nq;. 
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ligent  partner.  Whelen  vs.  Harrison^  i6  Phila.,  143.  47.  One 
of  several  partners  has  no  authority  to  bind  the  firm,  by  sign- 
ing the  firm  name  to  an  instrument  under  seal.  The  partner 
who  signs  such  instrument  alone  is  bound.  Whitaker  vs. 
Richards,  25  W.  N.,  540. 

XV.  Neglect  of  liability.  A  man  who  lends  to  a 
partner  without  knowing  he  is  borrowing  for  the  firm,  may 
charge  him  individually  in  the  first  instance,  and  then,  on 
learning  the  facts,  proceed  against  the  firm  ;  but  if  the  lender 
knew  at  the  time  that  the  money  was  borrowed  by  the  partner 
for  the  firm,  and  yet  showed  his  intention  to  rely  on  the  sep- 
arate credit  of  the  partner,  he  cannot  subsequently  charge  the 
partnership.     Sinkler  vs.  Lambert,  5  Phila.,  36. 

XVI.  Neglect  of  names  of  partners.  Under  a  judg- 
ment against  the  ostensible  partners  in  the  firm  name,  the  inter- 
est of  the  partners  not  named  will  pass  to  the  sheriff's  vendee. 
Carey  vs.  Bright,  58  Pa.,  71. 

XVII.  Neglect  of  notice  of  dissolution,  i.  When 
an  ostensible  member  of  a  partnership  retires  therefrom,  and 
wishes  to  shield  himself  from  liability  for  future  debts  of  the 
firm,  it  is  necessary  that  personal  notice  of  his  withdrawal  be 
given  to  all  who  have  had  dealings  with  the  firm,  and  that 
notice  be  given  by  publication  or  otherwise  to  all  others. 
Clark  vs.  Fletcher,  96  Pa.,  418.  2.  If  a  public  notice  is  given 
by  one  partner  of  the  dissolution  of  the  firm,  and  parties 
ignoring  it,  place  funds  in  the  hands  of  the  other  former  part<- 
ner,  they  must  take  the  consequence  of  their  own  imprudence. 
Crawford  vs.  Willing,  4  D.,  285.  3.  Where  parties  sell  their 
business  to  another  who  continues  the  business  at  the  same 
stand  and  with  the  same  employees,  actual  notice  should  be 
given  to  all  persons  who  had  previous  dealings  with  the  firm. 
Shauncevs.  McCrystal,  162  Pa.,  457.  4.  Notice  of  the  disso- 
lution of  a  partnership  given  in  a  newspaper  printed  in  the  city 
or  county  where  the  business  is  carried  on,  is  notice  to  all 
persons  not  previously  dealing  with  the  firm.  But  as  to  per- 
sons having  previous  dealing  with  the  partnership,  general 
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newspaper  notice  is  not  sufficient.  Actual  notice  in  such  case 
must  be  shown.  No  particular  mode  is  prescribed  by  law  for 
communicating  notice  to  such  parties.  The  mere  fact  that 
the  party  was  a  subscriber  to  the  newspaper  containing  the 
advertisement,  is  insufficient  Watkinson  vs.  Bank  of  Penna.^ 
4Wli.y  482.  Robinson  vs.  Floyd^  159  Pa.,  165.  LitUe  vs. 
Clark,  36  Pa.  ,114.  5 .  A  special  notice  of  the  dissolution  of  a 
partnership  given  to  third  persons  is  of  no  avail  in  a  suit  against 
the  firm  brought  by  one  who  had  been  accustomed  to  deal 
with  them.  A  general  notice  by  advertisement  in  a  newspaper, 
which  it  did  not  appear  the  plaintiff  was  in  the  habit  of  taking, 
will  not  avail.     WUliafnson  vs.  Fox,  38  Pa.,  216. 

XVIII.  Neglect  of  partners  to  comply  with  the 
TERMS.  If  the  members  of  a  limited  partnersliip  seek  to  shel- 
ter themselves  from  personal  liability  under  the  act  of  June  2, 
1874,  and  its  supplements,  they  must  show  a  substantial  com- 
pliance with  the  terms  thereof;  otherwise  they  will  be  held  to 
the  liability  of  general  partners.    Cockvs,  Bailey y  140  Pa.,  328. 

XIX.  Neglect  of  partner  to  join  in  a  contract. 
Partners  are  bound  by  what  is  done  by  each  other  in  the  course 
of  the  partnership  business.  The  act  of  one  is  the  act  of  alL 
Partnership  contracts  differ  from  all  other  contracts,  in  which 
no  one  is  liable,  except  he  be  privy  to  it.  Taylor  vs.  Coryell^ 
12  S.  &  R.,  248. 

XX.  Neglect  of  surviving  partner.  If  the  surviving 
partner  neglects  or  refuses  to  proceed  within  a  reasonable 
time  to  close  up  the  business  of  the  firm  and  settle  its  con- 
cerns, the  court  of  chancery  will  take  the  property  out  of  his 
custody,  and  commit  it  to  the  care  of  a  receiver  to  sell  it. 
Holden  vs.  McMakin,  i  Parsons,  270. 

XXI.  Neglect  to  acknowledge.  One  who  agrees  to 
advance  money  to  a  firm,  receiving  a  share  of  the  profits  in 
lieu  of  interest,  does  not  ipso  facto,  become  a  partner,  since  the 
act  of  April  6,  1870,  if  he  has  not  held  himself  out  to  the 
world  as  a  partner ;  especially  where  he  has  never  received 
any  profits.     Hart  vs.  Kelley,  83  Pa.,  286. 
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XXII.  Neglect  to  collect  firm  assets.  When 
partners  on  a  settlement  divide  the  assets  consisting  of  evi- 
dences of  indebtedness  belonging  to  the  firm,  unless  it  is  other- 
wise expressly  agreed,  they  remain  liable  respectively  for  sub- 
sequent losses  from  the  insolvency  of  the  debtors  or  other 
causes  not  attributed  to  negligence  in  either.  The  division, 
prima  facie^  is  for  the  convenience  of  collection,  only  throwing 
upon  the  partner  who  receives  the  assets  the  obligations  of 
good  iaith  and  reasonable  diligence.  Knox  vs.  Sprecher,  68 
Pa.,  420. 

XXIII.  Neglect  to  compensate  working  partner. 
When  the  co-partnership  agreement  contemplates  that  one 
partner  shall  manage  the  business,  or  do  more  than  his  share 
of  the  work,  it  is  easy  to  provide  for  his  compensation  in  the 
agreement  itself;  and  if  no  such  stipulation  is  then  made,  the 
law  will  not  imply  one.  Even  where  a  liquidating  or  surviving 
partner  settles  up  the  business,  he  is  not  entitled  to  compensa- 
tion for  doing  so,  although  he  performs  all  the  services.  Idnd- 
seyys.  Siranahan,  129  Pa.,  639.  Shriver's  Appeal,  35  Pitts- 
burg Journal,  243. 

XXIV.  Neglect  to  comply  with  the  statute.  An 
omission  by  a  partnership  company,  limited  to  comply  with 
the  requisites  of  the  act  of  June  2,  1874,  does  not  render  the 
members  liable  as  general  partners,  to  creditors  who  dealt  with 
the  association  as  such.     Eliot  vs.  Himrod,  1 5  W.  N.,  77. 

XXV.  Neglect  to  constitute,  i.  An  agreement 
that  one  shall  receive  a  commission  on  sales  does  not  constitute 
a  partnership.  Walter^ s  Appeal,  i  Chester  Co.,  278.  2.  To 
constitute  a  partnership,  there  must  be  a  community  of  interest 
and  participation  in  the  profits.  Boffenmyer's  Estate ^  8  Lan- 
caster Review,  257. 

XXVI.  Neglect  to  disavow,  i.  A  man  who  is  not 
really  a  member  of  a  firm,  may  become  answerable  as  such, 
either  by  holding  himself  out  as  a  partner,  leading  the  plaintiff 
to  act  on  his  declarations,  or  by  proof  of  specific  declarations 
to  the  plaintiff  followed  by  action.     Craig  vs.   Warner,   3 
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Phila.,  298.     2.  If  one  holds  himself  out  or  knowingly  suffers 
himself  to  be  held  out  as  a  partner,  on  the  faith  of  which 
others  trust  or  enter  into  a  contract  with  the  firm,  he  is  respon- 
sible, though  not  a  partner.     Estoppels  shut  the  mouth  of  a 
party,  whether  his  original  act  was  intended  to  deceive  or  not 
Kirk  ws,  Hartman^  63  Pa.,  97.     3.  Persons  holding  them- 
selves out  to  third  parties,  dealing  with  them  as  partners  in  a 
single  enterprise,  will  be  bound  to  such  third  parties  as  part- 
ners, even  though  there  may  be  no  agreement  of  partnership, 
inter  sese.     Shafer  vs.  Randolph^  99  Pa.,   250.     4.  Where 
parties  in  business  together  declare  in  a  contract  that  the  agree- 
ment is  not  to  be  construed  as  creating  a  partnership,  the 
court,  in  considering  the  rights  of  creditors,  will  be  governed 
by  the  effect  of  the  contract  relation  created,  and  not  by  the 
name  given  to  the  association.     Poundstone  vs.  Hamburger, 
139  Pa.,  319.     5.  If  a  note  be  given  by  one  partner  in  the 
name  of  the  firm,  for  his  own  private  debt,  and  the  other  part- 
ner, afler  knowledge,  does  not  dissent  or  give  notice  to  the 
payee,  that  he  will  not  be  liable,  he  shall  be  bound.     Foster 
vs.  Andrews,  2  P.  &  W.,  160. 

XXVII.  Neglect  to  form.  A  contract  by  two  parties 
to  perform  a  particular  piece  of  work,  is  not  in  itself  a  contract 
of  partnership  inter  se.  One  cannot  be  fixed  with  liability  as 
a  partner,  unless  the  alleged  act  was  done  by  him  or  by  his 
consent  and  was  known  to  the  person  seeking  to  avail  himself 
of  it.     Denithome  vs.  Hook,  1 12  Pa.,  240. 

XXVIII.  Neglect  to  give  notice  of  withdrawal.  A 
partner  withdrawing  from  a  firm,  must  give  notice  of  such  with- 
drawal ;  otherwise  he  remains  liable  for  its  subsequent  debts. 
Even  though  the  partners  do  business  as  a  bank,  they  are  all 
individually  liable  for  its  debts.  A  new  partner  is  not  liable 
for  the  antecedent  debts  of  the  firm,  unless  he  has  agreed  to 
assume  them.     Shamburg  vs.  Ruggles,  83  Pa.,  148. 

XXIX.  Neglect  to  include  all  the  partners  in  a  suit. 
By  the  common  law,  a  judgment  against  one  or  more  of  sev- 
eral partners  on  a  partnership  note  merges  the  original  cause 
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of  action,  and  is  a  bar  to  another  suit  against  the  remaining 
partners  who  were  not  served  with  the  writ  of  summons. 
Pennsylvania  has  abrogated  this  rule  on  account  of  its  injustice, 
and  allows  a  subsequent  suit  against  the  partner  or  partners 
not  originally  summoned.  Bennett  vs.  Caldwell,  70  Pa.,  257. 
XXX-  Neglect  to  pay  debts.  Partners  are  liable 
jointly  at  law  for  the  debts  and  engagements  of  the  firm,  but 
in  equity  their  liability  is  not  only  joint  but  several,  except 
under  special  circumstances.  This  liability  as  between  them- 
selves they  can  modify  and  limit  by  contract,  but  it  is  not 
setded  in  this  state  how  far  they  can  limit  their  liability  to  third 
persons.     Beaver  vs.  McGrath,  50  Pa.,  482. 

XXXI.  Neglect  to  pay  the  capital  subscribed.  In 
order  to  constitute  a  valid  organization  under  the  limited  part- 
nership act  of  June  2,  1874,  before  business  is  begun  some 
part  of  the  subscribed  capital  must  be  paid  in,  and  the  amounts 
should  be  set  forth.     Hillws.  Stetler,  21  W.  N.,  255. 

XXXII.  Neglect  to  pay  surviving  partner.  A  pay- 
ment by  a  debtor  of  the  firm  to  the  executor  of  a  deceased  part- 
ner, is  no  satis&ction  to  the  surviving  partner,  who  has  the  sole 
right  of  suing  for  and  of  receiving  moneys  due  the  firm.  Wal- 
lace vs.  Fitsimmons^  i  D.,  250.. 

XXXIII.  Neglect  to  plead  statute  of  limitations. 
The  acknowledgment  of  a  debt,  barred  by  the  statute,  by  a 
partner  after  the  dissolution  of  the  partnership,  does  not  revive 
the  debt  as  to  the  other  partners.  Searight  vs.  Craighead^  i 
P.  &  W.,  135. 

XXXIV.  Neglect  to  publish  dissolution,  i.  Ordi- 
narily, when  partners  sell  out  to  a  stranger,  no  notice  of  the 
dissolution  would  be  necessary  to  a  party  dealing  with  the 
purchaser.  But  where  the  partners  sold  out  to  a  son  of  one 
of  the  partners,  who  had  previously  been  its  clerk  and  who 
made  no  visible  change  in  the  sign,  a  former  creditor  of  the 
firm  was  not  affected  by  the  change  of  ownership,  without 
actual  notice,  or  the  proof  of  such  facts  as  warranted  the  belief 
of  knowledge.     Newcamet  vs.  Brotzman,  69  Pa.,  185.    2.  To 
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affect  the  conimunity  with  knowledge  of  the  dissolution  of  a 
partnership,  theproof  of  the  dissolution  should  be  clear,  distinct 
and  unambiguous.     Brown  vs.  Clark ,  14  Pa.,  469. 

XXXV.  Neglect  to  prove,  i  .  Participation  of  profits 
is  not  conclusive  proof  of  the  existence  of  a  partnership  rela- 
tion, but  is  cogent  evidence  on  the  question.  It  puts  the 
defendant  on  proof  explanatory  of  the  fact.  Darling's  Estate, 
7  Kulp,  323.  2.  The  best  evidence  of  the  existence  of  a 
partnership  is  the  contract  creating  it ;  its  existence  may  be 
inferred :  (i)  from  proof  of  contribution  to  the  partnership  stock 
(2)  from  participation  in  profits ;  and  (3)  from  the  acts  and 
declarations  of  the  parties.  Gibb's  Estate,  157  Pa.,  59.  Hart  vs. 
Kelley,  8  Lancaster  Bar,  153.  3 .  The  burden  is  upon  the  plaintiff 
to  prove  the  existence  of  a  partnership  in  a  suit  against  sev- 
eral joint  defendants,  based  on  their  alleged  liability  as  part- 
ners ;  until  such  proof  is  given  the  defendants  are  not  called 
upon  to  enter  upon  their  defence.  Halstead  vs.  Curtis,  29 
W.  N.,  129.  4.  One  who  has  an  interest  in  the  business  of  a 
firm  or  in  the  capital  invested,  save  that  he  is  to  receive  a  share 
of  the  profits  as  compensation  for  services  or  for  money  loaned 
for  the  benefit  of  the  business,  is  not  a  partner  and  cannot  be 
held  liable  as  such  by  a  creditor  of  the  firm.  Waverly  Bank 
vs.  HaU,  150  Pa.,  466.  5.  Participation  in  profits  is  the 
most  generally  accepted  test  of  the  existence  of  a  partnership, 
and  though  its  presence  is  not  conclusive  in  favor  of  it,  its 
absence  may  be  regarded  as  conclusive  against  partnership. 
Walker  vs.  Tupper,  152  Pa.,  i.  6.  At  common  lawman 
agreement  to  advance  money  in  a  business  concern,  and  to 
receive  a  share  of  the  profits,  makes  the  lender  a  partner  in  the 
business  so  far  as  concerns  third  persons.  Wessels  vs.  Weiss, 
166  Pa.,  490. 

XXXVI.  Neglect  to  record  schedule  of  property. 
If  parties  seek  to  have  all  the  advantages  of  a  partnership, 
and  yet  limit  their  liability  to  creditors,,  they  must  comply 
strictly  with  the  act  of  June  2,  1874,  and  its  supplements.  The 
object  of  the  act  of  May  i ,   1 876,  requiring  a  schedule  of 
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property  contributed  to  such  limited  partnership  to  be  recorded, 
was  to  enable  creditors  to  ascertain  precisely  of  what  the 
property  consisted  and  to  judge  of  its  value.  Moloney  vs. 
Bruce,  94  Pa.,  249. 

XXX VII.  Neglect  to  register.  In  order  to  take 
advantage  of  the  non-joinder  of  a  partner,  the  partnership  must 
be  registered.  Foreign  firms  cannot  be  held  tc  registration 
under  our  law.  Heasant  Valley  Wire  Co.  vs.  Wilson^  i 
W.  N.,  5.     Shumwayvs.  Ckrisman,  2  W.  N.,  65. 

Party  Walls. 

I.  Neglect  by  inserting  windows.  i.  A  party  wall, 
within  the  meaning  of  the  act  of  1 721,  is  a  solid  wall.  A 
wall  built  with  openings  for  windows  is  not  such  a  wall,  and 
equity  will,  by  injunction,  restrain  its  erection.  Vansyckle  vs. 
Tryon,  6  Phila.,  401.  Dutzvs.Pltillips,  137  Pa.,  203.  2.  No 
length  of  adverse  uses  will  deprive  an  adjoining  owner  of  his 
right  to  close  windows  in  a  party  wall.  McCall  vs.  Barrie,  14 
W.  N.,  419. 

II.  Neglect  in  broadening.  The  fact  that  an  owner 
of  a  building  or  his  predecessor  in  title  has  built  a  party  wall 
encroaching  but  four  inches  on  his  neighbor's  land,  will  not, 
in  the  absence  of  an  agreement  to  the  contrary,  prevent  him 
from  subsequently  building  a  wall  encroaching  to  the  limit 
authorized  by  the  act  of  May  7,  1855,  which  is  six  and  one- 
half  inches  for  a  brick  wall.  Deringer  vs.  Hotel  Co.,  155 
Pa.,  609. 

III.  Neglect  in  construction.  Equity  will  not  enter- 
tain a  bill  for  the  removal  of  a  party  wall  which  is  defectively 
constructed.  There  is  a  complete  remedy  at  law  under  the 
statutes.     Mulligan  vs.  Fitzpatrick,  28  W.  N.,  151. 

IV.  Neglect  in  disturbing.  An  adjoining  owner  of 
real  estate  in  Philadelphia,  niay  maintain  the  party  wall  in  such 
form  as  to  support  the  building  he  proposes  to  erect.  In  the 
present  case,  he  removed  the  wall  and  proceeded  to  build  a 
new  wall.     Barns  vs.  Wilson,  116  Pa.,  303. 
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V.  Neglect  in  erecting,  i.  A  builder  who,  without 
a  permit,  erects  a  party  wall  of  greater  thickness  than  is  required 
by  the  height  and  character  of  the  building,  cannot  place  one- 
half  of  it  on  the  adjoining  lot.  The  building  inspectors  may, 
in  their  discretion,  because  of  the  nature  of  the  ground  or  the 
intended  use  of  the  building,  requii  e  the  erection  of  a  thicker 
wall  than  usual.  Kirby  vs.  Fitzpatrick^  i68  Pa.,  434.  2.  A 
party  wall  is  not  required  to  be  continuous  or  uninterrupted  in 
length  or  uniform  in  height.  The  first  building  may  recede 
from  the  party  wall  foundation.  McCallvs.Barrie,  17  Phila.,312. 
3.  A  party  wall,  erected  by  A,  projected  unintentionally 
in  several  places  slightly  beyond  the  proper  line  over  land  of 
B,  who  was  erecting  a  building  at  the  same  time.  He  knew 
the  wall  was  projecting,  but  went  on  and  paid  for  his  share. 
A  completed  his  building  without  correcting  the  projection. 
The  court,  under  the  circumstances,  refused  a  decree  to  take 
down  the  wall,  although  admitting  that  the  occupation  unlaw- 
fully of  a  portion  of  B*s  lot  did  not  convey  any  title  to  it  to  A, 
but  that  B  retained  the  right  to  recover  damages  for  the  trespass. 
Mayer^s  Appeal,  73  Pa.,  164.  4.  Where  a  party  has  laid  a 
foundation,  extending  as  a  party  wall  on  his  neighbor's  lot,  he 
could  not,  by  erecting  a  wall  wholly  within  his  own  line,  pre- 
vent the  erecting  from  being  a  party  wall.  He  was  bound  to 
make  it  a  solid  wall ;  by  making  openings  in  it,  he  became  a 
trespasser.  Milne's  Appeal,  81  Pa.,  54.  Western  Bank*s 
Appeal,  102  Pa.,  170.  5.  A  party  wall  in  Philadelphia  must 
be  a  solid  wall  of  brick  or  stone,  without  openings  ;  otherwise, 
the  first  builder  is  a  trespasser.  A  party  wall  with  windows  is 
a  nuisance,  and  is  within  the  restraining  powers  of  equity. 
Vollmer's  Appeal,  61  Pa.,  118. 

VI.  Neglect  in  leaving  recesses.  Where  a  paity 
erected  a  solid  party  wall,  sixteen  feet  and  continued  it 
as  a  solid  wall  to  the  height  of  seventy  feet,  except  in 
three  places,  where  he  receded  from  the  party  wall  nine 
feet,  in  order  to  leave  recesses  for  light  and  air;  held, 
that   he   had  the  right  to  erect  the  wall  with   such  reces- 
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ses,  and   an   injunction  would  not  be  awarded.      McCatTs 

Appeal,  16  W.  N.,  95. 

VII.  Neglect  in  location.  A  wall  between  two  build- 
ings of  adjoining  owners,  used  as  a  common  wall  continuously 
for  a  period  of  more  than  twenty-one  years,  becomes  a  party 
wall  to  the  properties,  whether  equally  upon  the  lot  of  each, 
or  wholly  upon  the  lot  of  one  owner.  Mc  Vey  vs.  Durkin,  1 36 
Pa.|  418. 

VIII.  Neglect  IN  REBUILDING,  i.  The  owner  of  a  par- 
tition wall,  in  which  the  owner  of  the  adjoining  property-  has 
an  easement  for  the  support  of  his  building,  may  lawfully  take 
down  and  rebuild  said  wall  when  necessary  for  improvements, 
if  by  so  doing  he  does  not  attempt  to  destroy  the  easement. 
The  temporaiy  inconvenience  resulting  from  such  proceeding 
will  not  justify  an  injunction.  Barnes  vs.  Loch^  4  Montgomery 
Co.,  149.  2.  When  an  existing  party  wall  in  Pittsburg  is  torn 
down  and  replaced,  solely  because  it  is  unsuited  for  a  new 
building  to  be  erected  by  one  of  the  adjoining  owners,  the 
other  cannot  be  compelled  to  contribute  to  the  cost  of  the  new 
wall,  so  long  as  he  makes  no  use  of  it  different  from  his  use 
of  the  old  one.     Hoffstot  vs.  Voight,  146  Pa.,  632. 

IX.  Neglect  in  tearing  down.  Malicious  mischief  may 
be  inferred  from  the  wantonness  or  cruelty  of  the  act,  or  from 
the  wilful  disregard  of  the  rights  of  others,  as  in  tearing  down 
a  party  wall  between  two  dwellings  previous  to  official  con- 
demnation.    Comm.  vs.  Strode ,  27  W.  N.,  437. 

X.  Neglect  in  using,  i.  The  only  use  which  can  be 
made  of  a  party  wall  is  to  place  joists  in  it,  or  to  support  the 
roof  of  a  building.  Any  other  use  of  it,  such  as  painting  a 
sign  on  the  side  next  the  adjoining  property  may  be  restrained 
by  injunction.  In  this  state,  a  party  wall  must  be  solid,  without 
windows  or  other  openings  for  light  and  air.  No  length  of 
enjoyment  of  such  windows  will  give  a  prescriptive  right  to 
continue  them,  but  the  adjoining  owner  may  close  them  up  at 
any  time.  A  party  wall  is  not  required  to  be  continuous  in 
length  or  uniform  in  height.    McCallyrs.  Barrie,  15  W.  N.,  28. 
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2,  The  use  by  one  of  two  contiguous  lot  owners  of  a  party 
wall  erected  by  the  other^  by  cutting  holes  therein  and  insert- 
ing the  girders  and  beams  of  a  new  building,  without  first 
having  made  compensation  for  such  use,  is  an  injury  for  which 
an  action  of  trespass  will  lie,  not  only  against  the  person  actu- 
ally committing  the  injury,  but  also  against  any  person  by 
whose  order  or  authority  the  trespass  was  committed.  Ritter 
vs.  Sieger,  105  Pa.,  400. 

XI.  Neglect  of  uniformity.  A  party  wall  is  not  required 
to  be  continuous  or  uniform  in  height.  The  owner  of  a  prop- 
erty may  recede  from  the  party-wall  foundation  at  any  height, 
and  build  the  upper  part  of  the  outer  wall  of  his  building 
upon  his  own  ground  on  a  foundation  wholly  within  his  own 
line.     McCall  vs.  Barrie,  i  Lancaster  Review,  267. 

XII.  Neglect  to  extend.  Where  a  party  wall  is 
placed  back  from  the  line  of  the  street  by  the  first  builder, 
and  it  has  so  remained  for  fifty  years  after  the  erection  of  an 
adjoining  building,  the  owner  of  the  house  first  built  cannot 
extend  the  party  wall  to  the  line  of  the  street  without  the 
assent  of  the  other  party.  Duncan  vs.  Hanbest^  2  Brew- 
ster, 362. 

XIII.  Neglect  to  pay  for.  Where  two  parties  agree 
to  build  a  party  wall,  and  one  of  them  causes  it  to  be  erected, 
the  other  will  be  prevented  by  injunction  from  using  it  until 
he  has  paid  his  share  of  the  cost     Huidekoper  vs.  MassoUy  19 

Pittsburg  Joumali  113. 

XIV.  Neglect  to  properly  sustain.  The  keeping  of 
a  wall  in  secure  condition  was  a  common  duty,  and  a  failure 
to  do  so  a  common  neglect.  When  an  injury  has  resulted 
from  the  concurrent  negligence  of  two  or  more  persons,  they 
are  jointly  responsible.  Klauder  vs,  McGrath,  ^  Pa.,  128. 
Little  Schuylkill  Nov.  Co,  vs.  Richards,  57  Pa.,  148. 

XV.  Neglect  to  protect.  The  right  to  fasten  joists 
in  a  party  wall  is  a  servitude,  and  the  extent  it  damaged  the 
property  should  be  left  to  a  jury.  Stem  vs.  Saeg-er^  24 
Pittsburg  Journal,  90. 
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XVI.  Neglect  to  strengthen.  Under  the  act  of  April 
II,  1856,  the  owner  of  a  party  wall  cannot  be  compelled  to 
take  it  down  at  his  own  expense,  because  it  is  not  of  sufficient 
strength  for  an  erection  his  neighbor  desires  to  make.  Fer- 
guson vs.  Fallows^  2  Phila.,  i68. 

XVII.  Neglect  to  use.  To  make  an  adjoiner  liable, 
he  must  actively  use  the  party  wall ;  a  mere  passive  benefit  is 
not  sufficient.     Wetherillws.  Horan,  5  Pa.  County,  190. 

Patents. 

I.  Neglect  by  infringing,  i.  All  the  owners  of  a  patent 
must  be  made  parties  to  a  suit  against  infringers.  Jordan  vs. 
Dobson^  7  Phila.,  533.  2.  A  license  to  use  a  process  ceases 
with  the  death  of  the  original  patent,  and  the  use  after  the 
patent  is  extended  is  an  infringement.  Wetherill  vs.  Zinc  Co., 
9  Phila.,  385. 

II.  Neglect  in  description  of  invention.  Where  a 
reissue  is  sought  to  cover  a  patent  invalid  owing  to  a  defective 
or  insufficient  specification,  an  enlargement  of  the  claim  can  be 
founded  on  nothing  but  a  clear  mistake  and  a  speedy  appli- 
cation for  correction.  Combined  Can  Co.  vs.  Uqydy  15 
Phila.,  481. 

III.  Neglect  in  granting.  Where  two  patents  were 
obtained  for  the  same  invention,  the  one  last  granted  is  void, 
although  it  may  have  been  first  applied  for.  McMillan  vs. 
Rees,  27  Pittsburg  Journal,  130. 

IV.  Neglect  in  name  of  patentee.  A  mistake  in  the 
Christian  name  of  a  grantee  of  a  patent  will  not  render  the  pat- 
ent invalid,  if  his  identity  is  otherwise  established.  North- 
western Co.  vs.  Extinguisher  Co.,  10  Phila.,  227. 

V.  Neglect  in  suit  for  infringement.  A  service  of 
a  subpoena  in  a  suit  in  the  federal  court  in  equity  for  the  infringe- 
ment of  letters  patent,  will  be  set  aside  when  made  upon  a  defend- 
ant domiciled  in  another  district,  while  he  is  temporarily  within 
the  district  of  which  the  complainant  is  an  inhabitant,  and  in 
which  the  bill  is  filed.     Harvey  vs.  Seegar,  28  W.  N.,  300. 
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VI.  Neglect  of  joint  owner.  One  joint  owner  of  a 
patent  cannot  §ue  another  for  infringement  or  compel  contri- 
bution of  profits.  Battin  vs.  Martin,  10  Lancaster  Review,  209. 

VII.  Neglect  of  licensee.  A  licensee  of  a  patent  cannot 
use  the  machine  beyond  the  place  defined  in  his  license.  The 
purchaser  of  a  licensee's  interest  at  a  judicial  sale  acquires  no 
greater  interest     Chambers  vs.  Smith,  7  Phila.,  575. 

VIII.  Neglect  of  novelty.  i.  Where  one  claim 
embraces  only  a  quality  or  feature  which  is  covered  by  another 
claim  as  an  inseparable  incident,  such  claim  is  void.  Combined 
Can  Co,  vs.  Lloyd,  15  Phila.,  485.  2.  Where  the  main  defence 
is  a  want  of  patentable  novelty,  the  presumption  is  in  favor  of 
the  patent,  and  to  overthrow  this  presumption,  the  evidence 
must  show  a  prior  state  of  the  art  sufficient  to  justify  anticipa- 
tion. Where  there  are  serious  defects  in  the  old  machine, 
which  are  remedied  in  the  new,  the  improvement,  though  sim- 
ple, may  be  novel  and  productive  of  an  essentially  new  result. 
Dusch  vs.  Medlar  Co,,  18  Phila.,  549.  Osborne  vs.  Glazier, 
Idem,  543.  3.  Where  an  invention  is  attacked  on  the  ground 
of  want  of  novelty,  the  fact  that  such  an  invention  was  in 
existence  for  years,  but  was  never  made  use  of  except  for 
experiment,  and  that  unfrequently,  is  a  strong  proof  that  such 
prior  articles  was  not  identical  with  the  complainant's  inven- 
tion, which  is  of  practical  utility.  Par/iam  vs.  Machine  Co., 
Leg.  Gaz.  Report,  145.  Salt  Co.  vs.  Tfwmas,  Idem,  275. 
4.  Where  it  is  proved  that  the  process  described  and  claimed 
has  been  practiced  by  others  anterior  to  the  date  when  the 
patentee  claims  to  have  discovered  it,  the  bill  in  equity  will  be 
dismissed.  Passaic  Zific  Co,  vs.  Spear,  23  Pittsburg  Journal, 
34.  Shoup  vs.  Henrici,  Idem,  123.  5.  A  patent  is  rendered 
invalid  by  a  prior  published  description,  only  where  that 
description  was  sufficient  to  give  to  the  public  a  practical 
knowledge  of  the  invention  claimed.  Roberts  vs.  Dickey,  19 
Pittsburg  Journal,  139.  6.  If  a  patentee  be  not  the  first  or 
original  inventor,  in  reference  to  all  the  world,  his  patent  is 
void,  even  if  he  had  no  knowledge  of  the  previous  use  or 
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description  of  the  invention.     And  the  law  is  the  same  as  to 

an  improvement.     Street  vs.  Silver,  Brightly's  Rep.,  96. 

IX.  Neglect  to  apply  for.  i.  The  public  use,  by  an 
inventor  himself,  of  his  invention  for  more  than  two  years 
prior  to  his  application  for  a  patent,  deprives  him  of  his  right 
thereto,  and  a  patent  obtained  after  such  use  is  invalid. 
McMiUin  vs.  Barclay,  3  Pittsburg,  377.  2.  A  first  inventor 
cannot  acquire  a  good  title  to  a  patent,  if  he  suffers  the  thing 
invented  to  go  into  public  use  two  years  before  he  applies  for 
a  patent.  The  mere  speculation  of  a  philosopher  or  mechanic, 
never  put  into  actual  practice  or  operation,  will  not  deprive  a 
subsequent  inventor,  who  has  by  his  labor  put  it  into  practice, 
of  the  reward  due  to  his  ingenuity  and  enterprise.  Rkh  vs. 
Lippincott,  i  Pittsburg,  31. 

X.  Neglect  to  enjoin  violation.  An  injunction  will 
not  be  granted  to  restrain  the  violation  of  a  patent  or  copy- 
right, where  the  defendant  has  been  in  possession  a  length  of 
time,  claiming  by  adverse  title,  until  the  right  is  first  settled  by 
law ;  nor  will  it  be  granted  in  any  case,  where  the  party  apply- 
ing for  it  has  not  shown  good  faith,  conscience,  activity  and 
diligence,  nor  where  there  is  any  doubt  as  to  the  facts.  Cooper 
vs.  Matthews,  3  Clark,  178. 

XL  Neglect  to  fully  disclose  invention.  If  the 
patentee  does  not  disclose  his  entire  invention,  he  will  not  be 
allowed  subsequently  to  expand  into  a  general  expression, 
what  was  before  limited  in  a  particular  lorm.  A  principle  is  not 
patentable,  but  its  practical  application  to  some  useful  purpose 
constitutes  the  invention.     Detmold  vs.  Reeves,  5  Clark,  99. 

XII.  Neglect  to  grant  injunction.  No  interlocutory 
injunction  should  issue,  unless  the  complainant's  title  and  the 
defendant's  infringements  are  admitted,  or  are  so  palpable  and 
clear  that  the  court  can  entertain  no  doubt  on  the  subject..  The 
chief  object  of  issuing  such  writ  before  the  final  hearing  of  a 
cause,  is  to  prevent  irreparable  mischief,  not  to  give  the 
plaintiff  the  means  of  enforcing  a  compromise  on  his  own 
terms.     Parker  vs.  Sears,  4  Clark,  443. 
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XIII.  Neglect  to  issue.  A  mere  aggregation  of  old 
parts,  without  any  new  result,  is  not  patentable.  Two  things 
are  necessary  to  secure  a  patentable  combination :  first,  a  novel 
assemblage  of  parts  establishing  invention ;  second,  the 
co-operation  of  the  parts  in  producing  a  new  result.  Hoffman 
vs.  Young,  14  Phila.,  428.     Comm.  vs.  Boley,  i  W.  N.,  303. 

XIV.  Neglect  to  obtain.  There  being  no  property  in 
mere  ideas,  they  may  be  stolen  and  used  with  impunity.  A 
monopoly  cannot  be  enjoyed  without  a  patent.  One  who 
discovers,  even  by  dishonorable  means,  what  another  has 
invented,  may  make  use  of  the  information,  if  no  patent  has  been 
obtained.  But  the  rule  is  different  when  the  inventor  has  con* 
fided  his  idea  to  another  person  for  a  specific  purpose.  Then 
a  trust  is  created.     Kortenkaus  vs.  Watch  Co,^  17  Phila.,  134. 

XV.  Neglect  to  pay  royalties,  i.  The  courts  of  this 
state  have  exclusive  jurisdiction  to  enforce  a  contract  to  pay 
royalties  for  the  use  of  a  patented  invention,  when  the  parties 
are  both  residents  of  the  state.  The  dispute  in  such  cases  does 
not  arise  under  any  act  of  congress,  nor  does  the  decisicm 
depend  on  the  construction  of  any  law  in  relation  to  patents. 
No  act  of  congress  regulates  contracts  of  this  kind,  and  the 
rights  of  the  parties  depend  upon  common  law  and  equity 
principles.  Hubbard  vs.  Allen,  123  Pa.,  198.  Hubbard  vs. 
Palmer,  23  W.  N.,  166.  2.  Where  a  person  has  agreed  to 
pay  royalties  on  all  sales  he  may  make  of  an  unpatented 
device,  he  cannot  allege  as  a  defence  in  an  action  for  the 
royalties,  that  subsequently  the  device  was  refused  at  the 
patent  office.     Ingraham  vs.  Schaum,  157  Pa«,  88. 

XVI.  Neglect  to  protect.  If  one  employed  by  another, 
whilst  receiving  wages,  experiments  at  the  expense  of  his 
employer,  constructs  an  invention  and  permits  his  employer  to 
use  it,  without  compensation  paid  or  demanded,  and  then 
obtains  a  patent,  a  license  to  the  employer  to  use  the  patent 
will  be  presumed.     Slemmer's  Appeal,  58  Pa.,  156. 

XVII.  Neglect  to  prosecute  applications.  A  man 
may  justly  be  treated  as  having  abandoned  his  application  for 
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a  patent,  if  it  be  not  prosecuted  with  reasonable  diligence. 

Adams  vs.  Jones,  2  Pittsburg,  73. 

XVIII.  Neglect  to  record  assignment.  The  failure 
to  record  an  assignment  at  the  Patent  Office,  does  not  impair 
its  validity  as  between  the  parties  and  against  strangers,  and  it 
is  only  necessary  by  way  of  notice  to  purchasers.  Hall  vs. 
Spear ^  i  Pittsburg,  513. 

XIX.  Neglect  to  restrict  claim.  Under  cover  of 
securing  his  own  invention,  a  patentee  cannot  expand  his 
claim  so  as  to  embrace  the  invention  of  another  ;  such  attempt 
might  imperil  his  title  to  the  product  of  his  own  mechanical 
skill.     Windsor  Screen  Co.  vs.  Boughton^  10  Phila.,  251. 

XX.  Neglect  to  use  invention.  A  prior  invention,  to 
defeat  a  subsequent  patent,  must  have  been  reduced  to  prac- 
tical use.  It  is  not  enough  that  the  idea  was  conceived,  nor 
is  an  abandoned  experiment  sufficient  Roberts  vs.  Torpedo  Co.^ 
3  Brewster,  558. 

Payements. 

I.  Neglect  by  erection  of  railing.  For  personal 
injuries  received  by  the  plaintiff  when  falling  upon  an  icy 
street  and  striking  his  hand  upon  the  point  of  a  railing,  a  law- 
ful structure  upon  the  sidewalk,  the  owner  of  the  property  is 
not  liable.     Kelly  vs.  Bennett^  132  Pa.,  218.    25  W.  N.,  368. 

II.  Neglect  in  constructing,  i  .  The  city  is  not  liable 
for  injuries  received  by  a  fall  from  a  high  sidewalk,  neither 
built  nor  accepted  by  municipal  authority,  in  a  rural  district. 
Devlin  vs.  City^  13  W.  N.,  338.  2.  Whether  a  plank  side- 
walk eight  feet  wide,  raised  three  or  four  feet  above  the  surface 
of  the  ground  in  a  village  is  sufficiently  safe  without  side 
railings  for  pedestrians,  is  a  pure  question  of  fact  to  be  deter- 
mined by  a  jury.  If  it  was  manifestly  dangerous,  the  citizen 
should  walk  upon  the  roadway  at  such  point.  Forker  vs. 
Sandy  Lake  Borough^  130  Pa.,  124. 

III.  Neglect  in  excavating,  i  .  When  in  an  action  for 
damages  from  injuries  from  a  fall  of  the  plaintiff  into  a  trench 
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cut  across  a  city  pavement^  it  was  shown  that  the  defendant 
was  lawfully,  carefully  and  rapidly  engaged  in  doing  the  work, 
and  that  the  plaintiff  could  not  have  failed  to  see  the  obstruc- 
tion, the  jury  should  be  instructed  to  find  for  the  defendant. 
Barnes  vs,  Sowden^  iiQPa*,  53.  2.  An  owner  who  exca- 
vates a  sidewalk  for  the  purpose  of  constructing  a  coal  vault 
under  the  sidewalk,  is  bound  to  have  it  securely  fenced,  or  he 
will  be  liable  for  any  accident  resulting  from  his  negligence  to 
do  so.  Hohman  vs.  Stanley^  2  Lancaster  Bar,  No.  37. 
3.  The  sidewalk  of  a  street  is  as  much  a  part  of  the  highway 
as  the  cartway,  and  a  water  company  with  the  consent 
of  the  city,  has  a  right  to  lay  water  pipes  under  the  side- 
walk, on  payment  of  damages  to  the  abutting  owner 
for  the  laying  of  the  pipe  and  interruption  of  access. 
This  does  not  include  consequential  injury  due  to  the  prox- 
imity of  the  pipes.  Provost  vs.  Water  Co,,  162  Pa.,  275. 
.  4.  Where  an  excavation  in  a  pavement  on  a  public  highway  was 
left  so  unguarded,  that  a  pedestrian  walking  down  the  street  at 
night  and  coming  upon  a  soft  sidewalk,  stepped  toward  the 
cellar  side  to  gain  a  firmer  footing,  and  without  negligence  on 
his  part  fell  into  the  excavation  and  was  killed  by  the  fall,  the 
owners   of  the  property  are   liable  in   damages.     Allen  vs. 

Willard,  57  Pa->  374- 

IV.  Neglect  in  leaving  cellar  window  uncovered. 
Where  the  opening  of  a  cellar  window  projected  but  sixteen 
inches  on  the  sidewalk,  and  hence  was  within  the  line  of  the 
door  steps,  it  was  not  negligence  in  the  owner  of  the  premises 
to  leave  it  uncovered.  No  prudent  person  walks  within  six- 
teen inches  of  the  houses  when  passing  over  the  sidewalks  of 
a  city.  It  cannot  be  done  without  peril,  and  persons  using 
public  streets  should  use  due  caution.  There  is  hardly  a 
street  where,  by  reason  of  some  slight  inequality  in  the  pave- 
ment, a  trifling  hole  or  a  loose  stone,  the  passer-by  may  not 
fall  and  sustain  injury.     King  vs.  Thompson,  87  Pa.,  365. 

V.  Neglect  in  obstructing,  i.  The  owner  of  a  prem- 
ises is  liable  in  damages  for  injury  resulting  from  the  careless- 
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ness  of  his  workmen  in  leaving  over  night  on  the  public  foot- 
walk  a  pile  of  dirt,  which  resulted  in  injury  to  the  plaintiff,  who 
fell  over  the  same.  Baird  vs.  PettU^  70  Pa.,  477.  2.  The 
owner  of  a  lot  in  a  village  set  a  curb  over  seven  feet  within  the 
street,  laid  a  brick  pavement  between  the  curb  and  his  lot, 
convenient  for  pedestrians,  and  planted  shade  trees  and  two 
hitching  posts  at  the  outside  edge  of  the  pavement.  Held, 
that  this  did  not  constitute  a  nuisance.  Camm,  vs.  Houcky  1 1 
W.  N.,  559.  3.  It  is  a  public  nuisance  and  indictable  at 
common  law,  to  place  on  the  sidewalk  of  a  public  street  a 
stall  for  the  sale  of  fruit  and  confectionery,  although  the 
defendant  pays  rent  to  the  owner  of  the  adjoining  premises. 
Comm.  vs.  Wentwarth,  4  Clark,  324.  Brightly *s  Rep.,  318. 
4.  A  city  is  not  responsible  for  dangers  arising  from 
structures  on  the  sidewalk,  which  are  not  in  themselves 
unlawful,  and  which  dangers  are  of  an  occult  charac- 
ter. Eisenbrey  vs.  Phila,,  19  Phila.  504.  5.  Where 
a  pile  of  empty  barrels  were  negligently  left  standing 
on  a  pavement,  and  a  boy  of  seven  years  in  climbing  on  them 
to  reach  an  awning  rod,  slipped  and  fell,  held,  that  as  the 
improper  use  of  the  awning  fixtures  was  the  cause  of  the 
injury,  he  could  not  recover  damages  from  the  city  for  not 
having  the  barrels  removed.  Gaughan  vs.  Philadelphia ^  119 
Pa.,  503.  6.  Footways  are  under  municipal  control,  and  the 
authorities  may  determine  the  extent  to  which  sidewalks  may 
be  obstructed  by  cellar  doors,  doorsteps,  awnings,  bay-windows, 
cornices  and  the  like.  This  power  must  be  exercised  under 
regulations  that  are  general  and  uniform,  reasonable  and 
certain,  and  in  conformity  with  the  laws.  An  individual  per- 
mit will  not  suffice.  Livingston  vs.  Wolf,  136  Pa.,  519. 
7.  Where  a  city  ordinance  provides  that  it  shall  be  unlawful  to 
place  any  goods  for  sale  upon  the  footway  in  front  of  any 
house  to  a  greater  distance  than  four  feet  and  three  inches,  it 
implies  that  goods  may  be  placed  for  sale  within  those  limits. 
Philadelphia  vs.  Sheppard,  158  Pa.,  347.  8.  Occupants  of 
places  of  business  upon  a  public  street  have  a  right  to  use  the 
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sidewalk  in  front  of  their  premises  in  receiving  and  sending 
out  merchandise.  But  this  right  must  be  exercised  with  a  due 
regard  to  the  rights  of  pedestrians  and  in  a  reasonable  manner. 
No  precise  rule  can  be  laid  down  as  to  the  length  of  time  a 
person,  in  such  use  of  a  sidewalk,  may  allow  his  property  to 
remain  thereon  without  incurring  the  charge  of  negligence ; 
the  question  is  for  the  jury.  Vallo  vs.  Express  Co.^  147 
Pa.,  404. 

VI.  Neglect  in  blocking  with  goods.  The  public  has 
the  right  to  the  proper  use  of  every  portion  of  a  public  highway. 
The  employees  of  stores  and  warehouses  should  use  care  in 
transferring  goods  from  a  wagon  in  the  street  Stewart  vs« 
Alcorn,  2  W.  N.,  401. 

VII.  Neglect  in  traversing,  i.  Where  one  diverges 
from  the  ordinary  travelled  portion  of  a  sidewalk  and  attempts 
to  pass  over  portions  of  the  edge  that  are  usually  somewhat 
obstructed  by  stepping  stones,  hitching  posts,  hydrants  or  trees, 
he  must  exercise  a  greater  degree  of  caution  to  prevent  accidents, 
and  if  he  fails  to  do  so  and  is  injured,  the  law  will  not  allow  him 
damages.  Allegheny  vs.  Gilliam,  30  Pittsburg  Journal,  461. 
2.  Plaintiff  having  choice  of  two  pavements,  on  opposite  sides 
of  the  street,  one  known  by  her  to  be  defective  and  danger- 
ous, the  other  to  be  safe,  chose  the  former.  Held,  in  a  suit 
by  her  for  injury  received  on  the  defective  sidewalk,  there  could 
be  no  recovery  of  damages.  Murphy  vs.  Guardville,  16  Pa. 
County,  153.  3.  The  reasonable  care  which  the  law  exacts  of 
all  persons  in  whatever  they  do  involving  the  risk  of  injury, 
requires  travelers,  even  on  the  footways  of  public  streets,  to 
look  where  they  are  going.  The  duty  of  vigilance  is  as  obliga- 
tory upon  citizens,  as  upon  the  municipality.  Plaintiff  fell  at 
a  street  crossing  by  stumbling  over  a  raised  footwalk,  which 
had  she  looked,  she  could  readily  have  seen  and  surmounted. 
Held,  that  she  was  guilty  of  contributory  negligence.  RM 
vs.   Connelsville ,  26  W.   N.,    517.     137  Pa.,  42. 

VIII.  Neglect  in  undermining.  An  owner  who  under- 
mines a  pavement  in  order  to  construct  a  coal-vault  to  connect 
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with  his  cellar,  is  bound  to  have  it  securely  fenced  while  the 
work  is  progressing.  If  a  pedestrian  falls  in  the  excavation 
and  is  injured,  the  owner  of  the  premises  is  liable  for  damages, 
unless  he  can  clearly  shift  the  responsibility  upon  some  one 
else.     Homan  vs.  Stanley,  66  Pa.,  464. 

IX.  Neglect  of  service  of  notice  to  pave.  An 
ordinance  of  Philadelphia  required  owners  to  pave  in  front  of 
their  property,  and  on  neglect,  after  twenty  days'  notice,  the 
city  should  pave,  and  file  a  lien  for  the  cost.  A  notice  to  pave 
was  placed  on  the  premises,  under  a  stone  which  covered  it. 
Held,  not  to  be  a  sufficient  notice  to  the  owners.  Philadelphia 
vs.  Edwards,  78  Pa,,  62. 

X.  Neglect  to  alter  the  curb.  Where  paving  the 
footway  and  curbing  has  been  done  by  a  property  owner  upon 
the  requirement  of  the  authorities,  a  subsequent  narrowing  of 
the  street  and  consequent  widening  of  the  pavement  by  order 
of  councils  must  be  done  at  the  expense  of  the  city  and  not  of 
the  property  owners.     Wistar  vs.  Philadelphia,  80  Pa.,  505. 

XL  Neglect  to  construct,  i.  Under  the  borough 
act  of  April  3,  1851,  the  owners  of  property  fronting  upon  a 
street,  may  be  required  to  grade,  curb,  pave  and  gutter  the 
sidewalks  fronting  their  premises ;  but  a  demand  upon  such 
property  owner  to  construct  the  sidewalk,  and  his  refusal  or 
neglect  to  do  so,  are  a  prerequisite  to  the  acquisition  of  a  lien 
by  the  borough  for  the  cost  of  a  sidewalk  constructed  by  it ; 
but  it  is  unnecessary  to  aver  such  demand  and  refusal  in  the 
daim  filed.  Mount  Pleasant  Borough  vs.  R,R,,  138  Pa.,  365. 
2.  Where  the  authorities  of  a  borough  after  notice  received  of 
the  dangerous  condition  of  a  sidewalk,  neglect  to  pave  it,  the 
borough  is  liable  in  an  action  for  injuries  received  by  a  pedes- 
trian in  falling  upon  it,  unless  he  has  been  guilty  of  con- 
tributory negligence.  Shenandoah  Borough  vs.  Erdman,  21 
W.  F.,  553.  3.  A  provision  in  the  charter  of  a  charitable 
association,  that  its  property  should  be  free  from  taxation, 
does  not  exempt  the  real  estate  of  the  institution  from  liability 
for  a  municipal  claim,  duly  filed,  for  the  cost  of  construct- 
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ing   a  new   sidewalk.      WUkinsburg  Borough   vs.  Home,  131 

Pa.,  109. 

XII.  Neglect  to  close  cellar  doors,  i.  In  an  action 
for  damages  for  injuries  caused  by  falling  over  partly  opened 
cellar  doors  on  a  sidewalk,  evidence  was  adduced  to  show  that 
the  opening  was  close  to  the  building  line  of  defendant's  house. 
Held,  that  plaintiff  was  guilty  of  contributory  negligence. 
Stackhause  vs.  Vendig,  166  Pa.,  582.  2.  Where  the  plaintiff 
slipped  on  the  defendant's  pavement,  striking  her  head  against 
a  cellar  door  which  had  been  left  open  a  foot,  she  could  not 
recover  damages  against  the  owner  of  the  premises ;  the  defend- 
ant's negligence,  if  indeed  it  existed,  *being  the  remote  cause 
of  the  injury.  Hunter  vs.  Wanamaker,  17  W.  N.,  232. 
Simons  vs.  Thompson,  2  W.  N.,  209. 

XIII.  Neglect  to  close  coal  hole.  i.  A  property 
owner  maintaining  a  coal  hole  in  a  city  sidewalk  is  held  to 
care  and  diligence  to  keep  it  secure.  To  charge  the  owner 
of  the  premises  with  notice  of  its  condition,  in  order  to  afiect 
him  with  negligence,  it  is  not  necessary  that  the  defect  should 
be  so  notorious  as  to  be  evident  to  pedestrians  passing  in  the 
vicinity.  As  the  cover  of  a  coal  hole  is  placed  in  the  side- 
walk, as  a  part  of  it,  for  persons  to  tread  upon,  a  pedestrian 
is  not  chargeable  with  contributory  negligence  for  failing  to 
critically  examine  it  before  stepping  upon  it.  Dickson  vs. 
Hollister,  123  Pa.,  421.  2.  The  owner  of  a  factory  employed 
a  rigger  to  remove  heavy  machinery  into  the  building  from  a 
railroad  car.  In  prosecuting  this  work  he  opened  a  coal  hole 
in  the  front  pavement,  into  which  to  temporarily  place  a  beam. 
Subsequently  the  beam  was  removed,  and  the  hole  left  open  a 
few  moments,  in  which  interval  a  lad  walked  into  the  hole  and 
was  severely  injured.  The  owner  of  the  factory  not  having 
interfered  with  or  directed  the  work,  was  held  not  liable  in  an 
action  brought  against  him  for  damages,  as  he  had  not  had 
time  to  discover  the  dangerous  condition  of  the  sidewalk. 
Harrison  ws,  Collins,  86  Pa.,  153.  3.  For  an  injury  result- 
ing from  neglecting  to  repair  the  grating  over  a  coal  hole  in  a 
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sidewalk,  the  tenant  of  the  premises  is  primarily  liable,  unless 
the  landlord  has  bound  himself  to  make  repairs.  Grier  vs. 
JSampson^  27  Pa.,  184. 

XIV.  Neglect  TO  GUARD  AREA-WAY.  i.  A  municipality 
is  liable  in  damages  to  a  person  who  falls  into  an  unguarded 
area-way  opening  on  the  sidewalk  of  a  public  street,  where  the 
area-way  is  so  situated  that  persons  using  the  sidewalk  with 
ordinary  care  might  by  accident  fall  into  it.  Feather  vs. 
Reading,  155  Pa.,  187.  2.  Unless  a  property  owner  is,  from 
his  own  act  or  the  situation  of  his  property,  bound  to  presume  or 
antici{>ate  that  a  pedestrian  will  need  protection  against  the 
dangers  of  an  open  area,  he  will  not  be  liable  for  failing  to 
afford  such  protection.  If  his  fault  concur  with  something 
extraordinary  and  not  likely  to  be  foreseen,  as  in  this  case  a 
frozen  pavement,  he  will  not  be  answerable.  Huffman  vs.  Mus- 
grove,  17  Phila.,  362.      Hunter  vs.   Wanamaker,  Idem,  337. 

3.  An  unguarded  area-way  extending  from  the  building  line 
&r  into  the  pavement,  if  located  in  a  much-frequented  street,  is 
a  public  nuisance,  and  no  lapse  of  time  will  legalize  it.  In  an 
action  against  a  municipality  to  recover  damages  for  injuries 
sustained  by  falling  into  an  unguarded  area-way,  there  may  be 
admitted  in  evidence  a  city  ordinance  requiring  such  openings  to 
be  properly  guarded.  McNemey  vs.  Reading,  150  Pa,,  611. 

4.  Where  a  person  is  injured  by  falling  into  a  dangerous  open- 
ing in  a  sidewalk  on  premises  in  the  possession  of  a  tenant,  the 
owner  of  the  property  is  liable  for  the  injury,  where  it  appears 
that  the  dangerous  opening  was  in  existence  when  the  lease 
was  executed,  and  continued  in  the  same  condition  to  the  time 
of  the  accident.  Reading  vs.  Reiner,  167  Pa.,  41.  *  5.  It  is 
for  the  jury  to  decide,  whether  a  landlord  should  provide  a  per- 
manent cover  or  guard  to  the  entrance  to  an  area-way  in  a  street 
pavement  If  he  provided  a  movable  cover  and  his  tenant 
neglected  to  use  it,  the  defendant  would  not  be  liable.  So  as  to 
a  coal  hole  in  the  pavement.  Simons  vs.  Thompson,  2  W.  N. ,  209. 
Collins  vs.  Harrison,  Idem,  353.     Fox  vs.  Booth,  i  W.  N.,  177. 

XV.  Neglect  to  pay  for  grading.  The  owner  of  prop- 
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erty  abutting  upon  a  new  street,  is  not  bound  to  pay  for  the 

grading  of  a  footway.     Steelton  vs.  Booser^  162  Pa«,  630. 

XVI.  Neglect  to  pave,     i  .  Under  the  act  of  March 

• 

22,  1865,  on  the  petition  of  property  holders,  the  councik  of 
Philadelphia  shall  direct  the  highway  department  to  notify  the 
owners  of  property  in  West  Philadelphia  to  have  their  foot- 
ways paved  in  manner  indicated,  within  thirty  days  thereafter. 
Johnsoris  Appeal,  75  Pa.,  96.  2.  A  city  ordinance  of  Phila- 
delphia requires  that  the  footways  of  all  public  streets  shall 
be  graded,  curbed,  paved  and  kept  in  repair  at  the  expense  of 
the  owners  of  the  ground  fronting  thereon.  On  failure  to  do 
so  by  the  owner  of  the  ground,  the  city  shall  do  it  at  his 
expense,  and  may  file  a  lien  for  the  amount.  Philadelphia  vs. 
Hospital,  143  Pa.,  373.  3.  It  was  the  duty  of  the  owners  of 
real  estate  on'a  city  street  to  pave  the  sidewalk.  It  was  thdr 
neglect  of  duty  that  compelled  the  city  authorities  to  procure 
it  to  be  done  by  contract  The  plaintiff  having  contracted 
with  the  city  to  do  the  work,  and  the  city  having  accepted  the 
work  as  satisfactory,  and  the  jury  having  found  there  was  a 
substantial  compliance  with  the  ordinance,  the  defendants  have 
no  cause  of  complaint,  as  they  are  charged  with  no  more  pave- 
ment than  was  laid.     Watson  vs.  Philadelphia,  93  Pa.,  115. 

XVII.  Neglect  to  protect  excavations,  i.  A  bor- 
ough is  liable  in  damages  for  an  injury  occasioned  by  its  fail- 
ure to  place  guards,  lights  or  signals  around  an  excavation 
which  its  servants  had  dug  across  the  sidewalk.  The  question 
of  contributory  negligence  is  for  the  jury,  if  the  party  who 
fell  into  the  trench  knew  of  the  condition  of  the  sidewalk,  and 
could  have  reached  her  destination  through  an  adjacent  alley 
instead  of  attempting  to  cross  the  sidewalk.  Biggs  vs.  West 
Newton,  164  Pa.,  341.  2.  It  is  the  duty  of  a  municipal  cor- 
poration to  cover  and  keep  in  repair  the  covering  over  an 
excavation  made  by  a  private  owner  on  a  public  highway,  even 
if  it  be  made  for  his  private  benefit.  Such  corporation  is  liable 
in  damages  for  an  injury  resulting  from  the  digging  by  a  pri- 
vate owner  of  a  trench  across  his  pavement,  if  the  corporation 
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had  actual  or  constructive  notice  ofits  dangerous  condition  for  a 
reasonable  length  of  time.  Birmingham  vs.  Dorer^  3  Brewster, 
69.  3.  Where  a  hole  existed  in  a  platform  temporarily  placed 
over  a  pavement,  it  is  proper  to  submit  to  the  jury,  whether  the 
city  had  notice  of  the  defect.  In  the  present  case,  a  child  of  ten- 
der years  was  injured  by  falling  into  the  hole.  The  fact  that  the 
child  did  not  receive  proper  care  and  treatment  after  the  injury 
would  not  entirely  defeat  recovery,  but  might  reduce  the  amount 
of  damages.  Brcu^ard  Cityws.Dawns^  126  Pa.,  622.  4.  Where 
a  carter,  in  unloading  bricks,  placed  himself  near  an  unguarded 
excavation  in  a  sidewalk,  into  which  he  fell,  he  was  held  either 
guilty  of  contributory  negligence  in  voluntarily  taking  a  dan- 
gerous position,  or  if  such  position  was  necessary  in  the  per- 
formance of  his  work,  the  risk  was  incident  to  the  nature  of  his 
employment.  Dodger  vs.  Wanamaker^  15  Phila.,  167.  5.  It 
is  for  the  jury  to  determine  the  question  of  contributory  negli- 
gence on  the  part  of  a  pedestrian  who  carelessly  falls  into  an 
open  vault  on  a  sidewalk  in  broad  daylight  Fox  vs.  Booth,  22 
Pittsburg  Journaly  117.  6.  The  duty  of  guarding  a  trench, 
lawfully  opened  across  a  borough  sidewalk,  is  upon  the  person 
who  procures  the  excavation  to  be  made  and  who  has  the 
direction  of  the  work,  and  not  upon  the  laborer  who  digs  it. 
Jessup  vs.  SlonekeTy  142  Pa,,  527.  7.  In  an  action  against  a 
borough  to  recover  damages  for  personal  injuries,  resulting 
from  the  plaintiff  stepping  into  a  hole  in  a  cinder  walk  after 
nightfall,  which  excavation  had  been  allowed  to  remain  in  a 
dangerous  condition  for  a  month,  the  case  must  be  submitted 
to  a  jury.  Gsckwend  vs.  Millvale,  159  Pa.,  257.  8.  One 
engaged  in  lawful  work,  must  use  such  care  and  caution  in 
conducting  it  as  will  reasonably  enable  others,  by  the  prac- 
tice of  ordinary  prudential  care,  to  avoid  personal  hurt  and 
prevent  injury  to  their  property.  In  the  case  of  excavations 
in  public  places,  it  is  the  duty  of  those  in  charge  so  to  guard 
and  fence  them,  or  at  least  to  give  warning  notice  of  their 
existence,  as  will  keep  others  using  ordinary  caution  from  fall- 
ing into  them.     But  a  person  injured  thereby  is  not  entitled 
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to  damages,  if  the  accident  was  the  result  of  his  own  care- 
lessness, as  clearly  proven.  Myers  vs.  Snyder^  Brightly's 
Rep.,  489. 

XVIII.  Neglect  to  protect  manhole.  If  a  manhole 
on  a  pavement  or  street  was  covered  by  a  revolving  lid,  which, 
being  unsecured,  turned  when  stepped  upon,  it  was  a  man-trap 
the  very  design  of  which  was  negligence.  A  party  injured 
thereby  has  a  right  of  action.     Glase  vs.  Pkila,^  169  Pa.,  488. 

XIX.  Neglect  to  remove  obstructions.  In  an  action 
against  a  municipality  to  recover  damages  for  personal  injury 
sustained  for  billing  over  an  obstruction  in  a  sidewalk,  the  case 
cannot  be  submitted  to  a  jury,  unless  there  is  evidence  of 
unlawful  obstruction  of  the  sidewalk,  and  that  this  caused  the 
injury,  and  that  the  city  had  notice  of  this  obstruction  and  was 
negligent  in  not  removing  it.  Davis  vs.  Carry  Gty^  154 
Pa,,  598. 

XX.  Neglect  to  remove  snow  and  ice.  i.  Where 
rain  falls  and  frost  follows,  and  the  sidewalks  become  slippery, 
municipal  corporations  are  not  required  to  immediately  make 
them  safe  to  walk  upon.  The  law  imposes  the  duty  of  keep- 
ing highways  in  a  safe  condition  for  travelers,  but  not  in 
such  condition  as  to  preclude  the  possibility  of  accident  or 
injury.    Allegheny  vs.  Gilliam,  30  Pittsburg  Journal,  460. 

2.  A  municipal  corporation  is  not  liable  for  injuries  to  a 
pedestrian  caused  by  a  fall  upon  snow  and  ice  upon  the  foot 
pavement  of  a  public  street,  when  the  slippery  condition  of 
the  pavement  could  have  been  seen  and  avoided  by  the  person 
injured.       Dehnhardt    vs.    Philadelphia,    15    W.    N.,    214. 

3.  Where  a  municipality  negligently  suffers  ice  and  snow  to 
accumulate  in  ridges  on  pavements,  it  is  liable  for  personal 
injuries  received  thereby.  It  is  not  liable,  however,  for  the 
ordinary  frozen  and  slippery  pavements  of  the  winter  season, 
nor  for  the  non-removal  of  ice  and  snow,  unless  it  accumulates 
as  aforesaid.  Dehnhardt  vs.  Philadelphia,  16  Phila.,  47.  4^  A 
foot  passenger  on  the  sidewalk  of  a  city  street,  who,  with  full 
knowledge  of  a  dangerous   ridge  of  ice   on   the  pavement, 
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deliberately  attempts  to  walk  over  it,  when  he  could  have 
avoided  it  by  a  slight  detour  into  the  street,  and  who  falls  and 
is  injured,  is  guilty  of  contributory  negligence /^r  se.  He  has 
no  claim  against  the  city  authorities  in  such  case  for  not 
removing  such  obstruction.  In  the  present  case,  the  ridge  of 
ice  had  existed  on  the  pavement  for  three  weeks,  and  this  fact 
was  known  by  the  plaintiff.  Erie  vs.  Magill,  10 1  Pa.,  616. 
5.  The  plaintiff  was  injured  by  a  fall  while  walking  on  a  slip- 
pery sidewalk,  rendered  unsafe  by  a  fall  of  snow,  followed  by 
freezing,  and  increased  by  the  coasting  of  children  thereon. 
Held,  that  the  plaintiff  was  not  entitled  to  recover.  It  seems, 
that  a  municipal  corporation  is  not  liable  in  damages  for  an  acci- 
dent resulting  from  the  mere  slipperiness  of  sidewalks.  Fry  vs. 
Mercer,  4  Pa.  County,  604.  6.  There  is  no  liability  on  the 
part  of  a  borough  for  personal  injuries  inflicted  upon  a  person, 
who  while  walking  in  broad  daylight,  slips  and  falls  upon  a 
small  ridge  of  ice  on  a  sidewalk  formed  by  water  drip- 
ping from  an  awning.  If  the  alleged  ridge  of  ice  was 
dangerous,  the  action  should  have  been  against  the  owner  of 
the  awning.  Hanson  vs.  Warren,  2  Monaghan,  595.  7.  In 
an  action  against  a  municipality  to  recover  damages  for  a  fall 
upon  a  sloping  sidewalk  covered  with  snow  packed  down  and 
rendered  slippery  by  recent  rain,  held,  that  as  there  was  no 
obvious  obstruction  of  the  sidewalk,  and  no  evidence  how  long 
it  had  been  in  a  slippery  condition,  or  that  notice  thereof,  actual 
or  constructive,  had  been  brought  home  to  the  municipality,  a 
nonsuit  was  properly  ordered.  Springer  vs.  Philadelphia,  22 
W.  F,,  132. 

XXI.  Neglect  to  repair,  i.  A  pedestrian  in  a  town, 
on  a  dark  night,  well  acquainted  with  the  unsafe  condition  of 
a  sidewalk,  which  had  been  insecure  for  a  long  period  of  time, 
is  not  guilty  of  contributory  negligence  in  taking  it  as  the  most 
direct  way  to  his  home,  instead  of  some  other  way  equally 
unsafe,  if  he  acted  as  a  prudent  man  should  have  done  under  the 
drcumstances.     In  the  present  case,  the  sidewalks  on  both 

sides  of  the  street  were  in  bad  repair,  there  were  no  lamps,  the 
79 
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space  between  the  walk  and  the  fence  was  uneven  and  cut  up 
by  open  ditches,  and  the  muddy  street  was  unsafe  owing  to 
passing  vehicles.  Altoona  vs.  Lotz,  1 14  Pa.,  238.  Idem,  18 
W.  N.,  524.  2.  Where  there  is  no  structural  defect  in  a  side- 
walk, a  municipal  corporation  is  not  liable  for  an  injury  occur- 
ring by  reason  of  its  unsafe  condition  at  the  time,  unless  it  had 
express  notice  of  its  defective  state,  or  the  same  was  so  notori- 
ous as  to  be  evident  to  all  persons  passing.  It  is  a  fact  well 
known,  that  the  sidewalks,  whether  of  plank  or  stone,  are  lia- 
ble, in  the  winter,  to  be  thrown  out  of  level  by  the  action  of 
the  frost,  and  in  the  spring  to  settle  to  their  former  positions. 
It  is  not  practicable,  that  for  every  slight  deviation  of  the  walks 
from  their  original  level,  they  should  be  taken  up  or  relaid 
while  the  ground  is  frozen.  Burns  vs.  Bradford  City,  137 
Pa.,  361.  3.  If  a  municipal  corporation  be  held  liable  for 
damages  resulting  from  the  unsafe  condition  of  a  sidewalk,  it 
has  a  remedy  over  against  the  person  by  whose  act  or  conduct 
the  sidewalk  was  rendered  unsafe,  unless  the  corporation  itself 
was  a  wrong-doer,  as  between  itself  and  the  author  of  the 
broken  pavement.  Brookville  Borough  vs.  Arthurs,  25 
W.  N.,  173.  4.  If  for  a  consideration,  the  owner  of  a  lot  front- 
ing upon  a  borough  street  assumes  the  obligation  of  keeping 
the  sidewalk  in  front  of  the  property  in  good  repair,  and 
through  his  neglect  to  do  so  the  borough  is  compelled  to  pay 
damages  to  a  person  injured  thereon,  such  owner  is  liable  to 
the  borough  for  the  damages  so  paid.  Brookville  Borough  vs. 
Arthurs,  130  Pa.,  501.  Idem,  152  Pa.,  334.  5.  Where  a 
building  was  leased  to  several  tenants,  and  a  defect  existed  in 
the  pavement  resulting  in  an  injury  to  a  pedestrian,  the  owner 
of  the  building  was  held  responsible.  If  the  defect  was  in  the 
guarding  of  the  entrance  to  the  area,  the  owner  in  the  present 
case  would  not  be  liable,  as  he  had  not  taken  possession  of  iL 
Brown  vs.  Weaver,  17  W.  N.,  230.*  6.  A  township  is  not 
required  either  to  make  or  repair  footwalks,  and  is  therefore 
not  liable  for  accidents  happening  by  reason  of  negligence  in 
the  construction  or  maintenance  of  such  sidewalks.    Chartier^s 
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ToTvnshipws,  Langdon,  114  Pa.,  541.  Langdon  vs.  Townships 
131  Pa.,  84.  7.  In  an  action  against  a  city  to  recover  dam- 
ages for  personal  injuries  caused  by  a  fall  on  a  sidewalk,  proof 
may  be  given  that  the  lid  of  a  pave-wash  was  broken,  and  the 
bricks  around  it  depressed  and  sunken  for  several  months. 
Crumiich  vs.  Harrisburg^  162  Pa.,  624.  8.  Where  a  pedes* 
trian  was  injured  by  tripping  in  a  hole  on  a  city  pavement  and 
sued  the  owner  of  the  property,  the  court  instructed  the  jury 
to  find  for  the  defendant,  on  proof  that  the  premises  had  been 
rented  by  the  defendant  to  another  party.  Earfy  vs.  Ashworth, 
15  W.  N.,  142.  Collins  vs.  Harrison,  2  W.  N.,  353.  9.  A 
borough  is  not  obliged  to  seek  defects  in  a  sidewalk^ 
but  it  must  be  vigilant  to  observe  them  when  they 
become  observable  to  an  officer  exercising  reasonable 
supervision.  Lohrws.  PkUipsburg,  156  Pa.,  246.  10.  Where 
the  defects  in  a  sidewalk  are  not  observable  to  the 
eye,  and  it  is  apparently  sound,  and  has  been  traversed  by 
numerous  citizens  without  accident,  the  fact  that  the  plaintiff 
stumbled  upon  it  and  was  injured  would  not  render  the 
borough  liable.  Lohrws.  Philipsburg,  165  Pa.,  109.  11.  In 
trespass  against  a  borough  to  recover  damages  received  by  the 
plaintiff  in  stepping,  on  a  dark  night,  into  a  hole  in  a  board- 
walk, out  of  repair  for  several  weeks,  the  testimony  on  behalf 
of  the  plaintifTshowing  due  care  on  his  part,  it  was  not  error 
to  refuse  an  instruction  to  find  for  the  defendant.  McCue  vs* 
Knoxinlle,  146  Pa.,  580.  12.  Where  the  board  sidewalk  of 
a  public  street  in  a  borough  has  been  for  a  long  time  in  a  dan- 
gerous condition,  of  which  the  borough  authorities  had  noticQ^ 
the  borough  is  liable  for  injuries  caused  to  a  foot  passenger  b/ 
the  footwalk  giving  way.  In  such  a  case,  a  husband  may 
recover  damages  for  the  loss  of  service  of  his  wife,  who  was 
injured.  Nanticokevs.  Wame^  106  Pa.,  373.  13.  A  person 
injured  by  falling  into  a  depression  in  a  sidewalk,  cannot  recover 
firom  the  city,  unless  the  city  was  negligent  in  allowing  the 
sidewalk  to  remain  in  a  dangerous  condition  afler  notice,, 
express  or  implied,  that  it  was  unsafe  for  public  use.     Implied 
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■  notice  is  presumed,  where  an  obstruction  in  the  highway  has 
existed  for  a  long  period.  Philadelpltia  ws.  Smith,  23  W.  N., 
242.  14.  The  liability  of  a  municipality  for  damages  for 
injuries  caused  by  a  defect  in  a  sidewalk  is  not  relieved  by  the 
fact  that  the  property  owner  may  also  be  liable.  It  is  the  duty 
of  the  city  of  Philadelphia  to  see  that  the  sidewalks  of  its 
streets  are  kept  in  safe  condition  for  travel,  and  the  city  is 
answerable  in  damages  to  a  pedestrian,  who,  without  negli- 
gence, has  sustained  injuries  by  reason  of  a  defect  in  a  side- 
walk, of  which  the  municipal  authorities  had  notice,  either 
express  or  implied.  Philadelphia  vs.  Sndth,  i  Men- 
aghan,  147.  36  Pittsburg  Journal,  419.  15.  In  an 
action  against  a  borough  to  recover  damages  for  injuries 
received  by  the  plaintiff's  wife  by  falling  upon  a  defect- 
ive pavement,  the  plaintiff  is  entitled  to  recover  for  any  tem- 
porary or  permanent  loss  of  earning  power  of  his  wife,  and 
the  expenses  incurred  for  her  medical  treatment.  Where 
there  was  evidence,  that  there  was  offset  of  from  nine  to  fifteen 
inches  in  depth  in  the  sidewalk,  the  question  whether  this  was 
dangerous  should  be  left  to  the  jury.  Readdy  vs.  Skamofun 
Borough^  137  Pa.,  98.  16.  In  an  action  against  a  borough 
for  injuries  caused  by  a  fall  on  a  defective  sidewalk,  the  ques- 
tion of  the  negligence  of  both  parties  is  for  the  jury,  where  the 
evidence  shows  that  the  board  walk  was  upheaved  by  the  roots 
of  trees  ;  and  that  the  plaintiff  was  not  familiar  with  the  broken 
condition  of  the  boards.  Ringrose  vs.  Bloomsburg,  167  Pa.,  62 1 . 
17.  In  an  action  to  recover  damages  for  an  injury  resulting 
from  a  fall  upon  a  defective  sidewalk,  it  is  not  improper  for  the 
court  to  call  the  jury's  attention  to  the  difference  between  the 
positive  statement  of  witnesses,  who  stated  that  they  saw  a 
hole  in  the  sidewalk,  and  the  negative  testimony  of  witnesses 
that  they  saw  no  defect.  Rosevere  vs.  Osceola  Mills ^  169  Pa., 
555.  18.  In  an  action  for  damages  for  personal  injuries 
received  at  night  by  reason  of  a  serious  defect  in  the  sidewalk, 
that  the  plaintiff  attempted  to  pass  over  the  defect  when  the 
night  was  fair  and  there  were  two  lighted  street  lamps  nearby. 
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is  evidence  of  contributory  negligence  which  should  be  sub- 
mitted to  a  jury.     Scranton  City  vs.  Gare^  124  Pa.,  595. 

XXII.  Neglect  to  retain  in  position.  Mere  user  by 
the  public  of  a  boardwalk  constructed  by  an  abutting  owner 
along  the  side  of  a  township  highway,  for  his  own  convenience, 
is  in  no  sense  a  dedication  of  it  to  the  public ;  hence  the 
owner  may  remove  it  at  his  pleasure.  Comm,  vs.  Barker, 
140  Pa«,  189. 

Paving. 

Neglect  in  awarding  contract,  i  .  A  lien  filed  by  a 
person  not  the  choice  of  the  property-owners,  as  required  by 
ordinance,  is  invalid,  and  is  not  cured  by  a  subsequent  ordi- 
nance ratifying  the  contract.  City  vs.  Hays,  7  W.  N.,  468. 
2.  In  an  ordinance  of  Philadelphia  it  is  provided  that  in  con- 
tracts for  paving  streets,  the  contractor  must  advertise,  and  the 
paver  be  selected  by  a  majority  of  the  property  owners.  Keeley 
vs.  Dickinson,  Leg.  Gaz.  Report,  257. 

Payment. 

I.  Neglect  by  enforcing.  Where  a  person  who  is 
threatened  with  distress,  pays  an  illegal  tax  under  protest,  he 
may  maintain  an  action  to  recover  it.  Tripp  vs.  School  Dis- 
trict, 6  Luzerne  Register,  30. 

II.  Neglect  in  appropriating,  i.  The  rule  of  the  law 
which  appropriates  payments  made  by  a  debtor  in  a  way  most 
advantageous  to  the  creditor,  will  not  be  applied  to  the  preju- 
dice of  a  surety.  Claflin  vs.  Swoyer,  5  Kulp,  107.  Weight- 
man's  Appeal,  loW.  N.,  155.  2.  The  rule  concerning  appro- 
priations of  payments  is,  that  the  debtor  shall  first  exercise  the 
right,  and  then  the  creditor.  If  neither  makes  the  appropria- 
tion, the  law  will  appropriate  first  to  the  satisfaction  of  the  claim 
which  the  debtor's  interest  demands  should  be  first  paid.  Davis 
vs.  Wood,  I  Delaware  Co.,  382.  3.  Payments  made  by  a 
debtor  to  his  creditor  are  to  be  applied  in  the  first  instance  to  the 
extinguishment  of  interest  then  due,  and  afterwards  in  reduc- 
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tion  of  the  principal.  HawelTs  Estate,  13  W.  N.,  15.  4.  One 
having  the  means  of  payment  in  his  hands,  must  be  considered 
as  having  made  appropriation  thereto  in  the  absence  of  proof 
to  the  contrary.  Ingram's  Estate,  32  Pittsburg  Journal,  233. 
5 .  Where  a  general  paymentis  made  without  application  by  either 
party,  and  there  are  divers  claims,  more  or  less  secured,  the 
court  will  apply  it  to  those  debts  for  which  the  security  is  the 
most  precarious.  Pardee  vs.  Markle,  1 1 1  Pa.,  555.  Cressons 
Estate,  3  Pa.  County,  419.  4  Lancaster  Review,  217.  Hildreth 
vs.  Davis,  6  Kulp,  336.  6.  The  creditor,  in  the  absence  of  an 
appropriation  by  the  debtor,  had  the  right  to  appropriate  it  to 
the  payment  of  the  larger  of  two  notes.  Richmond  vs,  Lee, 
8  Luzerne  Register,  181.  7.  The  general  rule  of  law  as  to 
the  application  of  payments  is  well  settled.  It  is  this  :  When 
one  indebted  to  another  on  several  accounts,  makes  a  payment, 
he  may  direct  on  which  it  shall  be  applied.  If  he  omits  to  do  so, 
the  creditor  may  apply  the  payment  as  he  sees  proper.  When 
no  specific  application  has  been  made  by  either  debtor  or 
creditor,  the  law  will  apply  it  in  the  way  most  beneficial  to  the 
creditor,  or  in  discharge  of  the  earliest  liabilities  of  a  running 
account.  The  creditor  may  reserve  his  election  until  he  is 
called  upon  to  report  his  action.  Wagner's  Appeal,  103 
Pa.,  187.  Trexler  vs.  Schmeyer,  4  Northampton  Co.,  182. 
Brown  ws,Coray,  3  Kulp,  377.  14  Luzerne  Register,  301. 
Penna,  Co: s  Appeal,  18  W.  If.,  469. 

III.  Neglect  in  making,  i.  To  recover  money  paid  to 
the  city,  it  must  be  shown  that  it  was  involuntarily  paid  under 
protest  as  an  unauthorized  exaction.  Boswell  vs.  Phila.,  32 
Pittsburg  Journal,  153.  2.  Money  voluntarily  paid  cannot 
be  recovered,  even  where  the  payment  is  made  upon  a  demand 
which  is  unjust  To  this  rule,  however,  there  are  certain 
exceptions.  A  party  may  recover  money  obtained  from  him 
by  duress,  extortion,  imposition,  or  taking  any  undue  advantage 
of  his  situation.  Coon  vs.  Canal  Co,,  14  Luzerne  Register, 
461.  3  Kulp,  488.  Glendon  vs.  Luzerne  Co.,  4  Kulp,  249. 
3.  A  payment  made  under  an  urgent  necessity,  as  for  the  pur- 
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pose  of  preserving  one's  person  or  goods,  may  be  recovered 
in  an  action  for  money  had  and  received.     Dawson  vs.  Ins. 
Co.,  6  Pa.  County,  214.     4.  Money  voluntarily  paid  cannot 
be  recovered  back  simply  because  the  payment  was  made 
under  protest.     The  coercion  which  will  render  a  payment 
under  protest  involuntary,  must  consist  of  duress  either  of  the 
person  or  the  goods.     A  mere  denial  of  an  incorporeal  right, 
by  which  a  man  is  compelled  to  choose  between  conflicting 
views  of  the  law,  is  not  sufficient  for  that  purpose.    The  threat 
of  a  distress  for  rent  is  not  such  duress,  because  the  party  may 
replevy  the  goods  distrained,  and  try  the  question  of  liability 
at  law.     The  threat  of  legal  process  is  not  such  duress,  for  the 
party  may  plead  and  make  proof,  and  show  that  he  is  not  liable. 
If  the  demand  is  illegal,  and  the  party  can  save  himself  and  his 
property  in  no  other  way,  he  may  pay  under  protest  and  receive 
it  back.     De  la  Cuesta  vs.  Ins.  Co.,  136  Pa.,  63.     5.  Payment 
to  the  wrong  person  without  authority,  cannot  operate  as  a 
discharge  of  a  debt.     Fidelity  Co.  vs.  Norris,  17  Phila.,  258. 
Travelers'    Ins.    Co.  vs.  Heath,  12    Lancaster  Bar,    173. 
6.  Where  a  payment  is  made  voluntarily,  or  on  unfounded 
demand,  or  in  ignorance  of  the  law  or  legal  circumstances  ot 
the  case,  it  cannot  be  recovered.  Finnel  vs.  Brew,  81  Pa.,  362. 
Real  Estate  Institution  vs.  Under,  74  Pa.,  371.     Union  Bank 
vs.  Denham,  15  W.  W.,  541.     7.  The  payment  under  protest 
by  the  owner  of  an  article  to  one  who  agreed  to   repair  it 
for    a    certain    price,    but   who   demanded   more,  is   not  a 
voluntary  payment,  and   may  be   recovered.     Grammes  vs. 
Emey,  7  Lancaster  Review,  85.     2    Northampton   Co.,   48. 
8.  Where   reclamation   is   ordered    of  moneys   which   have 
been  paid  by  mistake  of  both  parties,  interest  is  due  only 
from   the    date  at   which    the   demand    for  restitution   was 
made.      Grimes    Estate,    147    Pa.,     190.      9.  A  voluntary 
payment   of  money  under  a  claim  of  right,  cannot  in   gen- 
eral    be    recovered    back.       There   must    be    compulsion, 
actual,  present  and  potential,  in  inducing  the  payment  by 
force  of  process  available  for   instant  seizure  of  person  or 
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property,  and  the  payment  have  been  made  under  protest 
Harvey  vs.  Bank^  119  Pa.,  222.  Union  his,  Co.  vs.  Allegheny^ 
lOi  Pa.,  250.  Peebles  vs.  Pittsburg,  Idem,  304.  10.  Equity 
will  not  on  the  mere  ground  of  silence,  relieve  one  who  is 
acquainted  with  his  rights,  or  who  has  the  means  of  becoming 
so,  and  yet  wilfully  expends  money  on  the  lands  of  another 
without  obtaining  his  assent.  His  ignorance  is  wilful,  and  he 
acts  at  his  peril.  Carrvs,  Wallace^  7  W.,  401.  Kersey  Oil 
Co,  vs.  R,  R,,  5  W.  N.,  144.  1 1.  Where  there  is  no  mistake 
or  fraud,  a  voluntary  payment  cannot  be  recovered  on  the 
mere  ground  that  the  one  party  was  under  no  obligation  to 
pay,  and  the  other  had  no  right  to  receive.  McCrickart  vs. 
Pittsburg,  88  Pa.,  133.  12.  Money  paid  voluntarily  by  an 
agent  acting  within  the  scope  of  his  agency  on  behalf  of  his 
principal,  to  a  creditor  claiming  it  as  being  due  from  the  prin- 
cipal, cannot  be  recovered  back  in  an  action.  Mattes  vs. 
Jamison,  i  Northampton  Co.,  281.  13.  Where  money  is  paid 
under  a  mistake  of  facts,  the  person  making  it,  is  entitled  to 
recover  it  back,  unless  the  rights  of  others  are  prejudiced  by 
the  mistake.  Meredith  vs.  Haines,  2  Chester  Co.,  124,  199. 
14.  Money  paid  under  a  bona  fide  forgetfulness  of  facts  which 
disentitle  the  defendant  to  receive  it,  may  be  recovered.  Even 
if  the  party  paying  money  under  a  mistake  of  fact,  had 
the  means  of  knowledge  of  fact,  he  can  recover  it  unless  he 
paid  it  intentionally,  not  choosing  to  investigate  the  facts. 
Meredith  vs.  Haines,  14  W.  N.,  364.  15.  Money  obtained  by 
duress,  extortion,  imposition  or  otherwise  involuntarily  paid, 
may  be  the  object  of  suit  in  order  to  recover  it.  The  con- 
straint that  takes  away  free  agency  and  destroys  the  power  of 
withholding  consent  to  a  contract,  must  be  one  that  is  imminent 
and  without  immediate  means  of  protection,  and  such  as  would 
operate  on  a  mind  of  reasonable  firmness.  Motz  vs.  Mitchell^ 
91  Pa.,  117.  16.  The  coercion  or  duress  which  will  make  a 
payment  involuntary,  must,  in  general,  consist  of  some  actual 
or  threatened  exercise  of  power,  from  which  the  person  making 
payment  has  no  other  immediate  relief     Murphy  vs.  Cowley^ 
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7  Kulp,  128.  17.  Voluntary  payments  of  taxes  made 
without  duress  or  protest  cannot  be  recovered,  even 
where  there  is  a  mistake  in  the  estimate  of  the  amount 
of  land  taxed.  PeUtersmt  vs.  Phila.^  19  Phila.,  303. 
18.  An  illegal  assessment  for  street  improvements,  paid  under 
protest,  cannot  be  recovered  in  the  absence  of  actual  or  threat- 
ened seizure  of  property.  The  mere  fact  of  protest,  at  the 
time  of  payment,  does  not  render  such  payment  involuntary. 
Peebles  vs.  Pittsburgh  29  Pittsburg  Journal,  360.  19.  Money 
paid  without  protest  upon  a  wrongful  demand  cannot  be  recov- 
ered in  an  action,  and  even  when  paid  under  protest ;  there 
must  generally  be  some  species  of  duress  by  the  wrongful 
detention  of  either  person  or  property,  by  means  of  which 
money  has  been  extorted  without  a  just  claim,  and  the  person 
yields  from  some  reasonable  fear  of  some  immediate  injury  or 
loss.  Otherwise,  it  will  be  deemed  a  voluntary  payment  and 
cannot  be  recovered.  Tyson  vs.  Churchy  2  Montgomery 
Co.,  58.  20.  If  one  man,  by  mistake,  and  without  any  obli- 
gation, pays  the  debt  of  another,  he  shall  recover  it  back, 
unless  the  party  recovering  the  money  was  injured  by  the  mis- 
take. Tyboutws.  Thompson^  2  Browne,  27.  21.  Money  vol- 
untary paid  and  received  under  a  claim  of  right,  if  received 
with  good  conscience  and  no  deceit  or  unfair  dealing  was  used 
in  obtaining  it,  cannot  be  recovered  back.     Ward  vs.  McCue^ 

31  Pittsburg  Journal,  160. 

IV.  Neglect  to  demand,  i.  After  a  lapse  of  twenty 
years  from  maturity,  a  bond  is  legally  presumed  to  be  paid ; 
the  presumption  is  of  fact,  not  a  legal  bar,  and  casts  upon  the 
party  alleging  the  debt  the  burden  of  countervailing  proof;  the 
same  rule  prevails  in  judgments,  mortgages,  and  indeed  in 
every  species  of  security  for  the  payment  of  money.  Van  Loon 
vs.  Smith,  103  Pa.,  241.  Clapiervs.  Mansing,  2  Miles,  139. 
2.  Presumption  of  payment  arises  after  twenty  years,  and  can- 
not be  rebutted  but  by  clear  evidence.  A  shorter  period, 
aided  by  circumstances  tending  to  strengthen  that  presumption, 
may  furnish  sufficient  grounds  for  inferring  the  fact  of  pay- 
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ment.  Peters'  Appeal,  106  Pa,,  340.  Hess  ws,  FrankenJUld, 
Idem,  444.  3.  Where  lapse  of  time  is  depended  on  to  raise  a 
presumption  of  payment,  nothing  short  of  twenty  years  will 
answer.     Rogers  vs.  Burns,  4  Pittsburg  Journal,  820. 

V.  Neglect  to  make.  i.  An  attorney  in  fact,  who  col- 
lects money  for  his  principal,  is  bound  to  pay  it  over  at  once  ; 
his  neglect  to  do  so  gives  a  right  of  action,  for  which  assump- 
sit ^\\\  lie.  Campbell  vs.  Boggs,  3  Pittsburg  Journal,  100. 
2.  A  statement  of  claim  averring  the  employment  of  defendant 
by  plaintiff  to  pay  off  a  mortgage  debt ;  that  defendant  had  in 
his  hands  sufficient  funds  of  plaintiff's  for  the  purpose,  but 
wrongfully  neglected  to  pay  the  debt,  and  the  damage  to  plain- 
tiffs therefrom,  contains  all  the  essential  elements  of  a  declara- 
tion for  negligence.'    Sliaffer  vs.  Corson,  141  Pa*,  256. 

VI.  Neglect  TO  recover  back.  i.  In  all  cases  where 
money  is  collected  or  paid  upon  lawful  process  of  execution, 
it  cannot  be  recovered  back,  though  not  justly  due  by  the 
defendant  to  the  plaintiff.  Federal  Ins,  Co.,  vs.  Robinson,  24 
Pittsburg  Journal,  39.  2.  Money  voluntarily  paid  upon  a 
claim  of  right  cannot  be  recovered  back,  however  unfounded 
such  claim  may  afterwards  turn  out  to  be.  Gould  vs.  McFall, 
35  Pittsburg  Journal,  344.  3.  A  voluntary  payment  of 
money  under  a  claim  of  right  without  fraud  and  with  full 
knowledge  of  all  the  facts,  cannot,  in  general,  be  recovered. 
To  warrant  such  a  recovery,  there  must  be  compulsion,  actual, 
present,  potential,  and  the  demand  must  be  illegal.  A  mere 
protest  will  not  confer  a  right  of  recovery.  A  threat  of  legal 
process  is  not  compulsion.  Hazleton  vs.  McGroarty,  2  Pa. 
Dist,  288. 

Pensions. 

Neglect  in  attaching.  Pension  money,  received  from  the 
government,  and  deposited  in  a  bank,  is  not  subject  to  attach- 
ment execution.  The  act  of  congress  declares  that  the  pension 
shall  enure  wholly  to  the  benefit  of  the  pensioner.  Moore  vs. 
Marsh,  16  W.  N.,  239.     Holmes  vs.  Tullock,  125  Pa.,  135. 
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Penalties. 

Neglect  in  record  of  a  justice.  In  an  action  of  debt  for 
a  penalty,  the  magistrate  should  state  on  his  record  what  is 
alleged  against  the  defendant,  as  to  his  acts,  or  omission  of 
anything  to  be  done,  which  exposes  him  to  the  penalty.  The 
substance  of  the  ordinance  alleged  to  have  been  violated  should 
always  be  stated  on  the  record,  in  an  action  brought  for  a 
penalty.   Manayunkws,  Davis ^  2  Parsons,  294. 

Perjury. 

I.  Neglect  in  indictment.  In  an  indictment  for  perjury, 
it  is  not  necessary  to  aver  that  the  suit,  or  other  judicial  pro- 
ceeding, in  which  the  false  oath  is  alleged  to  have  been  taken, 
has  been  finally  determined,  or  that  final  judgment  has  been 
entered  therein.     Comin.  vs.  Moore,  20  Phila.,  390. 

II.  Neglect  in  instituting  action,  i.  A  prosecution 
for  perjury  alleged  to  have  been  committed  in  an  affidavit  of 
defence  in  a  civil  action,  cannot  be  instituted  until  after  final 
judgment  therein.  Camtn,  vs.  Dickinson,  3  Clark,  265.  2.  A 
party  charged  with  having  committed  perjury  in  a  civil  action, 
cannot  be  arrested  until  after  the  determination  of  such  civil 
suit  But  a  bill  of  indictment  for  perjury  maybe  submitted  to 
the  grand  jury  pending  such  suit,  to  prevent  the  bar  of  the 
statute  of  limitations.     Comm.  vs.  Hdntzer,   13  W.  N.,  129. 

III.  Neglect  in  prosecution.  To  sustain  a  prosecution 
for  perjury,  it  must  appear  that  the  oath  was  false,  the  inten- 
tion wilful,  the  proceedings  judicial,  the  party  lawfully  sworn, 
the  assertion  absolute  and  material  to  the  matter  in  question. 
Comm,  vs.  Kuntz,  2  Clark,  375. 

Pews. 

Neglect  to  pay  rent.  Pewholders  in  a  church  are 
liable  for  increased  pro  rata  assessments  laid  by  the  trustees, 
on  the  value  of  the  pews,  to  raise  the  necessary  means  of 
defraying  expenses, notwithstanding  in  the  original  deeds  for  the 
pews,  a  specified  lower  rate  per  cent,  was  reserved.  Property  in 
a  pew  is  a  mere  easement.     Curry  vs.  Trustees,  2  Pittsburg,  40. 
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I.  Neglect  by  malpractice,  i.  In  this  case,  a  phjrsidaii 
was  charged  with  negligence  and  want  of  skill  in  attending  to 
a  broken  leg,  which  resulted  in  necessary  amputation  of  the 
limb.  It  was  held,  that  in  an  action  against  the  physician  for 
mala  praxis^  it  is  not  competent  for  the  plaintiff  to  give  evidence 
that  the  defendant  abandoned  the  patient  and  refused  to  attend 
him,  unless  such  allegations  appear  in  the  declaration.  Betnus 
vs.  Howard,  3  W.,  255.  2.  In  instructing  a  jury  in  the  case, 
of  alleged  malpractice,  the  judge  should  not  express  sympathy 
for  either  party.  Such  expressions  are  inappropriate  and  hazard- 
ous. Byles  vs.  Hazlett,  29  Pittsburg  Journal^  276.  1 1  W.  N.,. 
212.  3.  The  general  rule  is  that  one  injured  should  do  all  he 
reasonably  can  to  lessen  the  injury,  but  in  an  action  against  a 
physician  for  malpractice,  the  defendant  cannot  complain  of 
the  plaintiff's  refusing  to  do  what  another  physician  prescribed, 
although  it  would  have  lessened  the  injury.  In  such  a  case^ 
the  patient  is  not  called  upon  to  experiment  upon  himselL 
Chamberlain  vs.  Morgan,  2  Lancaster  Bar,  No.  47.  4.  A 
physician  who  was  arrested  on  a  capias  on  a  judgment  for 
damages  (or  the  negligent  use  of  an  electric  battery  on  a 
patient,  may  be  discharged  under  the  insolvent  law  without 
undergoing  sixty  days*  imprisonment.  Drumm  vs.  McTaggart, 
3  Pa.  Dist,  367.  II  Lancaster  Review,  102.  5.  On  a 
trial  against  a  surgeon  for  malpractice,  it  is  proper  to  allow 
the  plaintiff  to  exhibit  the  injured  limb  to  the  jury.  A 
physician  is  not  chargeable  for  ignorance  of  a  case  if 
he  prescribes  for  it  rightly.  Fowler  vs.  Sergeant,  i  Grants 
355.  6.  A  physician  or  surgeon  is  under  obligation  to 
possess,  and  it  is  his  duty  in  the  treatment  of  a  case  to 
employ,  such  reasonable  skill  and  diligence  as  is  ordinarily 
exercised  in  the  profession,  regard  being  had  to  the  present 
advanced  stage  of  the  medical  profession.  It  is  the  duty  <rf 
the  patient  to  conform  to  the  necessary  prescription.  (The 
charge  in  the  present  case  was  for  malpractice  in  the  setting 
and  treatment  of  a  broken  leg.)  McCandless  vs.  McWka,  22 
Pa.,  261. 
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y.  Neglect  in  administering  medicine.  Evidence  is 
admissible,  that  the  same  kind  of  medicine  which  resulted  in 
the  death  of  the  party  taking  it,  had  a  few  days  prior  thereto 
been  administered  by  the  defendant,  a  physician,  to  another 
whose  death  was  thereby  occasioned.  Goersen  vs.  Camm,,  99 
Pa.,  388. 

III.  Neglect  in  book  entries.  The  book  entries  of  a 
physician,  if  made  at  the  proper  time  and  itemized  minutely, 
may  be  properly  received  as  evidence ;  but  when  they  consist 
principally  of  hieroglyphics  and  signs,  unintelligible  without  a 
glossary,  they  should  be  rejected.  German's  Estate ^  16  Phila., 
318.  Birch  vs.  Gregory,  7  W.  N.,  147.  Matthews  vs.  Glenn, 
Idem,  213. 

IV.  Neglect  in  diagnosing  disease.  The  city  of  Phil- 
adelphia is  not  responsible  for  injuries  caused  by  the  negli- 
gence or  mistake  of  physicians  employed  in  the  municipal 
hospital,  who  mistook  a  case  of  measles  for  one  of  small-pox. 
Hand  vs.  Philadelphia,  20  Phila.,  285. 

V.  Neglect  in  giving  certificate.  In  trespass  against 
physicians  in  giving  a  false  certificate  for  the  commission  of 
the  plaintiff  to  a  hospital  for  the  insane,  under  the  act  of  April 
20,  1869,  no  presumption  of  negligence  necessarily  arose  from 
the  mere  fact  that  the  defendants  were  mistaken  as  to  the  fact 
of  insanity.  In  the  present  case,  they  had  made  an  examina- 
tion of  the  plaintiff,  and  had  committed  an  error  of  judgment, 
to  which  the  most  careful  and  skillful  physician  is  liable  in  a 
mysterious  disease  like  insanity.  Williams  vs.  Le  Bar,  141 
Pa.y  149. 

VI.  Neglect  in  registration.  Where  a  graduate  of  a 
Ibreign  medical  college  presents  his  diploma,  he  cannot  be 
registered  here,  unless  such  diploma  be  endorsed  by  the  faculty 
of  a  medical  college  of  this  state,  represented  by  their  dean. 
Bauer's  Appeal,  17  W.  W.,  394.  i  Lancaster  Review,  281. 
Camm.  vs.  Irving,  Susquehanna  Chronicle,  69. 

VI r.  Neglect  in  resuming  practice,  i.  A  physician 
agreed  not  to  locate  within  seven  miles  of  a  certain  village. 
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Held,  that  although  he  could  not  locate  within  that  radius^yet 
he  might  practice  anywhere.  Miller  vs.  Keeler.  2  Northamp- 
ton Co.,  285,  287.  2.  Where  one  physician  gave  to  another 
a  bond  in  a  specified  sum,  conditioned  that  the  obligor  would 
not  practice  medicine  within  fifteen  miles  of  a  specified  place^ 
held,  that  on  the  face  of  the  bond  the  sum  was  a  penalty, 
and  not  liquidated  damages.     Bigony  vs.  Tyson,  75  Pa*,  157. 

VIII.  Neglect  in  setting  a  dislocated  arm.  In  an 
action  against  a  physicism  for  malpractice  to  an  injured  arm^ 
he  could  not  prove  by  a  consulting  physician  that  the  subse- 
quent refusal  of  the  patient  to  be  placed  under  the  influence 
of  an  anaesthetic  prevented  an  attempt  to  reduce  the  disloca- 
tion.    Chamberlin  vs.  Morgan,  68  Pa,,  168. 

IX.  Neglect  in  signing  certificate.  A  physician  who 
has  merely  signed  a  false  certificate  of  lunacy,  and  has  done 
nothing  more  towards  causing  the  confinement  of  the  alleged 
lunatic,  is  not  liable  in  trespass  for  an  arrest  made  under  the 
certificate.  Negligence  will  not  be  presumed  from  the  mere 
fact  that  the  certificate  of  insanity  is  false.  Williams  vs.  Le 
Bar,  2  Northampton  Co.,  297. 

X.  Neglect  in  the  terms  of  employment.  Where  a 
firm  sent  a  servant  to  request  a  physician  to  visit  a  boy  who 
had  been  injured  in  their  service,  and  directed  him  to  tell  the 
plaintiff  that  they  would  pay  for  the  first  visit,  which  fact  the 
servant  omitted  to  mention,  but  employed  the  physician  gen- 
erally, held,  that  the  firm  was  liable  for  the  entire  bill  of  the 
doctor  who  attended  the  boy  until  he  recovered.  Mundorff 
vs.  Wickersham,  63  Pa.,  89. 

XL  Neglect  in  THE  treatment  OF  fractures,  i.  Inan 
action  for  alleged  malpractice,  it  is  competent  for  the  plaintifT 
to  ask  an  expert  a  hypothetical  question  based  on  the  actual 
&cts,  and  then  to  inquire  whether  the  facts  indicate  such  care 
on  the  part  of  the  surgeon  in  charge  as  the  case  demanded. 
Olmsted  vs,  Gere,  100  Pa.,  127.  2.  Doctors  are  not  required 
to  insure  the  recovery  of  their  patients,  but  only  to  treat  them 
with  adequate  care  and  skill.    The  character  of  the  treatment 
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administered  should  be  explained  to  the  jury.  Was  it  such  as 
was  usually  g^ven  by  physicians  of  competent  skill  and  care  ^ 
Or  was  it  unskillful,  in  adequateand  negligent  ?  If  the  injured 
party  refused  or  neglected  to  carry  out  the  instructions  of  the 
physician,  he  would  be  guilty  of  contributory  negligence  in 
doing  or  omitting  to  do  acts  injurious  or  beneficial.  Reberws. 
Herring,  115  Pa.,  597. 

XII.  Neglect  in  using  chloroform.  A  physician 
using  chloroform  as  an  anaesthetic  agent,  is  only  bound  to  look 
at  natural  and  probable  effects.  He  is  not  answerabl'e  for 
alleged  negligence  on  results  arising  from  the  peculiar  condition 
or  temperament  of  the  patient,  of  which  he  had  no  knowledge. 
To  make  him  answerable,  two  things  must  appear :  first,  that 
he  was  guilty  of  negligence  or  want  of  skill  in  administering 
the  chloroform,  and,  second,  that  the  disease  which  followed 
was  the  result  of  the  use  of  the  remedy.  If  a  physician 
resorts  to  the  acknowledged  proper  sources  of  information,  he 
has  done  his  duty,  and  should  not  be  made  answerable  for  the 
evils  that  may  result  from  errors  in  the  instruction  which  he 
has  received.     BogU  vs.  Winslaw^  5  Phila.,  136. 

XIII.  Neglect  op  skill,  i.  Doctors  are  not  required 
to  insure  the  recovery  of  their  patients,  but  only  to  treat  them 
with  adequate  care  and  skill.  As  to  the  treatment  admin- 
istered, the  question  is,  was  it  such  as  is  usually  given  by 
physicians  of  competent  skill  and  care.  If  the  patient  disre* 
gards  the  instructions  of  the  physician,  he  is  guilty  of  contribu- 
tory negligence.  Reber  vs.  Herring,  19  W.  W.,  293. 
2.  When  a  physician  or  surgeon  takes  the  charge  of  a  patient ^ 
he  assumes  an  implied  obligation  to  treat  the  case  with  reason- 
able diligence,  carefulness  and  skill.  It  is,  however,  the  duty 
of  the  patient  to  submit  to  the  treatment  prescribed,  and  to 
follow  the  directions  given,  provided  they  be  such  as  a  physi- 
cian of  ordinary  skill  would  adopt  or  sanction.  The  measure 
of  skill  he  is  bound  to  exercise  does  not  depend  on  whether  or 
not  he  refused  the  proflered  assistance  of  other  medical  men. 
If  the  contributory  n^ligence  of  the  patient  united  in  producing 
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the  injuries  complained  of,  the  physician  is  not  liable  in  dam- 
ages therefor.  Potter  vs,  Warner,  91  Pa.,  362.  3.  A  physi- 
cian cannot  recover  a  claim  for  professional  services,  unless  he 
possesses  the  requisite  skill.  Langolfvs,  Pframer,  2  Phi  la.,  17. 
4.  The  implied  contract  of  a  surgeon  or  'physician  who 
attends  a  patient,  is  not  that  he  certainly  will  effect  a 
cure,  but  that  he  will  use  all  known  and  reasonable 
means  to  accomplish  that  object,  and  that  he  will  attend 
his  patient  carefully  and  diligently.  He  must  display  the 
same  skill  and  diligence  as  are  ordinarily  exercised  in  his 
profession  by  thoroughly  educated  practitioners.  No  pre- 
sumption against  him  arises  from  the  mere  fact  the  patient  does 
not  recover.  The  burden  of  proving  want  of  skill  lies  upon 
him  who  alleges  it.  Hcdre  vs.  Reese,  7  Phila.,  138.  Tiede- 
mann  vs.  Lawengrund,  2  W.  N.,  270. 

XIV.  Neglect  to  discontintue  practice,  i  .  A  con- 
tract made  by  a  physician  with  another  physician  purchasing 
his  practice,  not  to  practice  his  profession  within  a  radius  of 
five  miles  from  a  certain  place,  will  be  specially  enforced  by 
injunction.  Betts'  Appeal,  10  W.  N.,  411.  2.  A  physician, 
who  has  made  an  agreement  not  to  practice  medicine  within  a 
given  radius,  will  be  restrained  from  answering  "  special  calls  " 
made  for  his  services  by  parties  within  the  prohibited  district. 
Gaul  vs.  Hoffman,  5  Pa.  County,  353.  3.  In  a  contract 
restraining  a  physician  from  locating  within  a  prescribed  dis- 
tance from  a  certain  village,  the  rule  is  to  measure  the  distance 
in  a  straight  line.     Miller  vs.  Keeler,  9   Pa.  County,   274. 

4.  Before  a  covenant  "  not  to  practice  medicine  in  the  neigh- 
borhood "  can  be  enforced  in  equity,  evidence  must  be  given 
to  show  the  extent  of  the  practice  sold  to  the  plaintifT.  McNuU 
vs.  McEwen,  10  Phila.,  112.  Paxson's  Appeal,  15  W.  N.,  509. 

5.  The  courts  will  enforce  the  contract  of  a  physician,  made 
on  selling  out  his  practice,  not  to  practice  his  profession  within 
a  certain  radius.  Paxson's  Appeal,  106  Pa.,  429.  6.  Where 
a  physician  disposes  of  his  practice  to  another  physician  and 
subsequently   resumes    his    practice    in    the    same  locality, 
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the  purchaser  is  entitled  to  an  injunction  for  the  specific  per- 
formance of  the  contract      Wilkinson  vs.  Colley,  164  Pa.,  36. 

XV.  Neglect  to  employ,  i  .  A  person  being  stricken 
suddenly  with  a  disease  of  the  brain  which  terminated  fatally, 
a  physician  was  called  in  by  his  business  partner.  Held,  that 
under  these  circumstances  the  physician  was  entitled  to  recover 
for  his  professional  services,  although  they  were  not  directly 
authorized  by  the  decedent.     Sherman's  Estate,  23  W.  N.,  30. 

2.  A  person  injured  by  the  negligent  conduct  of  another,  is  not 
unqualifiedly  bound  to  engage  medical  aid  and  attendance  for 
such  length  of  time  as  his  injuries  make  necessary.  Vallo  vs. 
Express  Co,,  147  Pa.,  404. 

XVI.  Neglect  to  pay.  i  .  Where  a  physician  and  sur- 
geon renders  professional  services  in  a  case  of  emergency,  on 
the  credit  of  his  patient,  who  fails  to  pay  the  bill,  and  after 
several  years  admits  himself  to  be  a  pauper,  the  physician  can- 
not then  recover  for  said  services  from  the  overseers  of  the 
poor.  BlakesUe  vs.  Directors,  102  Pa.,  274.  2.  In  the 
absence  of  a  special  contract,  a  person  placing  himself  under 
the  care  of  an  eminent  medical  practitioner,  will  be  required  to 
pay  the  compensation  ordinarily  received  by  such  persons 
under  similar  circumstances.     Cuthbert's  Estate,  17  Phila.,  521. 

3.  Where  the  services  of  a  physician  were  rendered  for  a 
period  of  six  months,  and  ceased  two  months  prior  to  decedent's 
death  from  a  continuing  disease,  the  physician's  claim  is  pre- 
ferred. Dawson's  Estate,  4  Lancaster  Review,  343.  4.  The 
right  of  seamen  to  be  cured  of  sickness  or  any  injury  received 
in  the  ship's  service  at  the  expense  of  the  ship,  is  a  rule  regarded 
in  the  maritime  law  as  forming  part  of  the  contract.  The 
seaman  is  not  obliged  to  accept  the  tender  of  hospital  service, 
but  may  receive  medicine  and  medical  attendance  at  the  cost 
of  the  vessel.  Holt  vs.  Cummings,  102  Pa*,  212.  5.  A 
county  is  not  liable  for  the  services  of  a  physician  employed 
by  the  district  attorney  to  make  a  post-mortem  examination  in 
a  case  of  violent  death.  The  coroner  can  bind  the  county  for 
such  services.     Hopkins  vs.  Chester  Co.,  i  Chester  Co.,  481. 

80 
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XVII.  Neglect  to  pay  license  fee.  A  physician,  open- 
ing a  transient  office  in  one  of  the  counties  of  the  state,  is  not 
required  to  pay  the  license  fee  imposed  by  the  act  of  March 
24,  1877  ;  that  provision  having  been  repealed  by  the  act  of 
June  8,  1 88 1.     Peebles  vs.  Wayne  Co,,  10  Pa.  County,  69. 

XVIII.  Neglect  to  permit  examinations  by.  i.  In 
actions  for  personal  injuries,  the  court,  upon  proper  cause 
shown,  may  order  before  trial  a  medical  examination  of  the 
plaintiff.  Demenstein  vs.  Richardson,  2  Pa.  Dist,  825.  2.  In 
an  action  brought  to  recover  injuries  done  through  defendant's 
alleged  negligence,  the  plaintiff  on  refusing  tp  submit  to  the 
examination  of  any  other  physician  than  his  own,  may  be 
ordered  by  the  court  to  finish  a  bill  of  particulars  of  his  injuries. 
Harvey  ws.  Traction  Co,,  26  W.  N.,  231.  3.  Where  plaintiff 
claims  damages  by  reason  of  alleged  spinal  injury  received 
through  the  negligence  of  defendant,  such  injury  being  latent 
in  its  nature,  the  court  will,  on  application  of  the  defendant, 
order  plaintiff  to  submit  to  examination  by  inspection  by  med- 
ical experts  produced  on  the  part  of  defendant  Hess  vs.  R.  R., 
7  Pa.  County,  565. 

XIX.  Neglect  to  prefer  claim.  Where  death  results 
from  lingering  illness,  the  medical  attendant  is  not  entitled  to  a 
preference  during  all  the  sickness.  The  term  "  last  illness  ** 
in  the  act  of  February  24,  1834,  appears  to  include  only  the 
services  of  the  physician  after  the  patient  m  virtually  prostrated 
and  the  services  constantly  necessary.  Diicketfs  Estate,  i 
Schuylkill  Record,  342.  i  Kulp,  227.  i  Chester  Co.,  78.  9 
Luzerne  Register,  271.  Contra,  Jojtes*  Estate,  2  Chester 
Co.,  302. 

XX.  Neglect  to  register,  i.  The  act  of  assembly  of 
June  8,  1 88 1,  providing  for  the  registration  of  physicians,  is  a 
constitutional  and  valid  statute.  Contm,  vs.  Taylor,  1 2  Luzerne 
Register,  182.  2  Kulp,  364.  2.  A  physician  residing  and 
practicing  in  one  county  in  which  he  is  registered,  but  having 
an  office  in  another  county  where  he  is  not  registered,  is  a 
"  sojourner  "  therein  within  the  meaning  of  the  act  of  June  8^ 
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1 88 1,  and  is,  therefore,  guilty  of  a  violation  of  said  act.  He 
should  register  in  both  counties.  Ege  vs.  Comm.^  20  W.  N.,  73* 
I  Pa.  County,  483.  3  Lancaster  Review,  in.  3.  In  respect 
to  physicians  coming  from  other  states  or  countries,  claiming  ta 
be  qualified  to  practice,  and  having  a  diploma  from  a  college 
outside  the  state,  the  statute  makes  special  provision.  It  con- 
stitutes the  faculties  of  the  several  medical  colleges,  tribunals- 
to  examine  the  diplomas  and  decide  as  to  the  qualifications  of 
the  applicant  The  applicant  should  then  have  the  prothono- 
tary  register  him,  which  cannot  be  done  without  such  medical 
endorsement  on  the  diploma.  Physician,  In  re,  16  W.  N.,  538. 
Comm,  vs.  Innn,  Susquehanna  Chronicle,  69. 

XXI.  Neglect  to  testify.  A  physician  is  a  going 
witness,  and  a  party  desiring  his  testimony  should  take  his 
deposition.     Vanripervs.  Vanriper,  3  Lancaster  Review,  155^ 

Pilots. 

I.  Neglect  in  selecting  route.  A  custom  among- 
pilots  to  take  a  dangerous  route,  when  there  is  no  necessity^ 
for  it,  is  bad,  and  ought  to  be  abandoned.  Baker  vs.  The 
Hibemia,  5  Clark,  46. 

II.  Neglect  in  steering.  Where,  under  the  pilotage 
laws,  the  employment  of  a  pilot  is  necessary  for  a  ship  in 
leaving  a  wharf  in  Philadelphia,  and  through  his  negligence  a 
collision  takes  place  with  another  vessel,  the  owner  of  the  ship* 
is  not  liable.     Smith  vs.  The  Creole,  5  Clark,  186. 

III.  Neglect  of  dutv.  The  board  of  port  wardens  of 
Philadelphia  has  authority  over  pilots  whom  it  has  licensed^ 
Virden's  Appeal,  6  W.  N.,  560. 

IV.  Neglect  to  accept.  Under  the  act  of  March  24,. 
1803,  ^t  '\^  the  duty  of  the  master  of  a  vessel  to  accept  the 
services  of  the  first  pilot  who  offers  his  services.  Lord  CUve^. 
In  re,  11  W.  N.,  256. 

V.  Neglect  to  employ,  i.  Where  the  court  is  fully^ 
satisfied  that  a  ship  has  refused  or  neglected  to  receive  a  pilot,, 
the  pilot  so  discarded  is  entitled  to  his  fee.     Chambers  vs.  The 
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Talisman,  i8  Phila.,  556.  2.  The  laws  of  Delaware  and 
Pennsylvania  command  the  employment  of  a  pilot  in  the 
case  of  every  vessel  arriving  from  or  bound  to  any  foreign  port 
or  place.     Comm.  vs.  Fitzpatrick,  35  W.  N.,  258. 

Platform. 

Neglect  to  protect.  Where  the  plaintiff,  while  on 
his  way  to  the  third  story  of  a  building,  having  a  safe  entrance 
by  a  well-lighted  hall  and  stairway,  stepped  aside  through  a 
door  on  the  second  floor,  out  into  the  dark,  upon  a  platform, 
which  he  thought  was  protected  by  a  railing,  but  fell  and  was 
injured,  held  that  he  was  guilty  of  contributory  negligence. 
Johnson  vs.  Wilcox,  135  Pa.,  217. 

Pleading. 

I.  Neglect  to  remedy  defects  in.  Many  small  faults 
in  pleading  are  cured  by  verdict.  The  court  is  always  strongly 
inclined  to  support  judgments,  after  the  merits  have  been  tried. 
The  rule  of  law  is,  that  where  the  declaration  contains  a  sub- 
stantial cause  of  action,  it  shall  be  aided,  though  defective  in 
form.  MUes  vs.  Oldftcld,  4  Y.,  423.  Cofum,  vs.  StnilA,  2 
S.  &  R.,  304.     Carl  vs.  Comm.,  9  S.  &  R.,  63. 

XL  Neglect  in  date  in  declaration.  In  a  suit  in  court 
on  an  appeal  from  a  justice,  if  the  declaration  lay  the  assump- 
tion after  the  commencement  of  the  suit,  it  is  error,  and  the 
supreme  court  will  not  send  the  record  back  to  be  amended 
below.  Langer  vs.  Parish,  8  S.  &  R.,  134.  Roudvs.  Griffith, 
II  S.  &  R.,  130. 

III.  Neglect  in  form  or  substance.  Where  there  is 
any  defect,  imperfection,  or  omission  in  any  pleading,  which 
would  have  been  a  fatal  objection  upon  demurrer,  yet  if  the 
issue  be  joined  as  required,  and  at  the  trial  proof  of  the  &cts  so 
defectively  stated  or  omitted,  such  defect  or  omission  is  cured 
by  the  verdict.     Quick  vs.  Miller,  14  W.  N.,  i. 

IV.  Neglect  in  plea.  The  plea  of  non  est  factum  is  a 
nullity  in  an  action  of  debt  on  simple  contract.     The  plea  of 
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payments  admits  the  cause  of  action  as  stated  in  the  declara- 
tion, and  throws  the  affirmative  of  the  issue  on  the  defendant 
Gebhart  vs.  Francis,  32  Pa.,  78. 

V.  Neglect  in  the  declaration,  i.  Counts  in  debt 
and  covenant  cannot  be  joined.  Such  a  declaration  is  bad  on 
general  demurrer.  Brumbaugh  vs.  Keith,  31  Pa,,  327.  2.  The 
parties  on  an  appeal  from  a  justice  may  go  to  trial  without 
pleadings  ;  and  if  they  try  the  case  on  a  declaration  in  which 
important  averments  are  left  blank,  the  court  will  treat  the  case 
as  having  been  tried  without  a  declaration.  Cunningham  vs. 
McCue,  31  Pa.,  469.  3.  If  the  plaintiff  omit  in  his  declara- 
tion to  aver  a  fact  essential  to  his  recovery,  and  the  defendant 
demur,  the  plaintiff  cannot  introduce  into  his  joinder  in 
demurrer  an  averment  of  such  fact.  He  should  ask  leave  to 
amend  his  declaration.  Gibson  vs,  Todd,  i  R.,  452.  Diehl 
vs.  McGlue,  2  R.,  337.  4.  A  court  of  error  will  take  no 
notice  of  a  discrepancy  between  the  writ  and  the  declaration 
after  a  verdict  on  the  merits.     Gilbert  vs.  Henck,  30  Pa.,  205. 

5.  If  a  general  verdict  be  given  on  several  counts,  some  of 
which  are  for  demands  not  within  the  jurisdiction  of  the  court, 
it   is   bad   for  the  whole.     Kline  vs.  Wood,  9  S.  &  R.,  294. 

6.  Where  a  £ital  defect  appears  on  the  face  of  the  declaration, 
a  court  of  error  is  bound  to  notice  it.  Matur  vs.  Ashmead,  30 
Pa.,  344.  7.  A  count  in  assumpsit  cannot  be  joined  with  a 
count  in  tort,  and  upon  the  trial  the  plaintiff  may  be  compelled 
to  elect  upon  which  he  will  proceed.      Noble  vs.  Laley,  50 

Pa.,  281. 

VI.  Neglect  to  demur.  Where  there  is  any  defect  or 
omission  in  any  pleading,  whether  in  substance  or  form,  which 
would  have  been  a  fatal  objection  on  demurrer,  yet  if  the  issue 
joined  be  such  as  required  on  the  trial  proof  of  the  fact  so 
defectively  stated  or  omitted,  and  without  which  probably  the 
judge  would  not  have  directed  or  the  jury  given  the  verdict, 
such  defect  or  omission  is  cured  by  the  verdict  by  the  common 
law.     Quick  vs.  Miller,  103  Pa.,  67. 

VII.  Neglect  to  file  declaration,     i.  By  rule  of 
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court,  the  prothonotary  is  directed  to  enter  a  nan  pros^  as  a 
matter  of  course,  unless  a  declaration  be  filed  within  twelve 
months  from  the  first  day  of  the  term  to  which  the  original 
process  is  returnable.  McCallws,  Crausillat,  2  S.  &  R.,  167. 
^.  A  court  on  error  will  not  reverse  a  judgment  entered  in  the 
•common  pleas,  because  the  record  does  not  show  that  a  declara- 
tion or  rule  to  plead  was  filed.   Melckior  vs.  Ralston,  2  Y.,  154- 

VIII.  Neglect  to  file  plea.  i.  Where  a  rule  has 
been  entered  on  a  defendant  to  plead  within  a  given  time,  or 
judgment,  a  plaintiflf  cannot  obtain  a  judgment  for  want  of  a 
plea,  after  the  defendant  has  actually  filed  one,  although  not 
ivithin  the  time  specified  in  plaintiff's  rule.     Case  vs.  Cushman, 

I  Pa.,  243.  2.  The  court  may  at  any  time,  to  prevent 
injustice,  or  for  special  reasons,  permit  a  plea  to  be  entered 
nunc  pro  tunc,  and  a  plea  puis  darrein  continuance,  although 
a  continuance  has  intervened.     Lyon  vs.  Marclay^  i  W.,  271. 

IX.  Neglect  to  insert  names.  An  omission  to  strike 
-out  the  name  of  the  casual  ejector,  and  to  insert  that  of  the 
feal  defendant  may  be  amended  after  judgment,  and  if  the  real 
defendant  proceeds  to  trial,  the  judgment  is  conclusive  against 
him.  Bailey  vs.  Fairplay,  6  B.,  450.   Irish  vs.  SccvU,  Idenii  55. 

X.  Neglect  to  perfect.  An  omission  to  protest  the 
pleadings,  is  a  tacit  agreement  to  waive  matters  of  form  and 
try  the  cause  on  its  merits.  Burke  vs.  St,  Patrick's  Society,  2 
Schuylkill  Record,  15.  Collum  vs.  Andrews,  6  W.,  516. 
Witmerws.  Schlatter,  15  S.  &  R.,  150. 

XI.  Neglect  to  plead  in  abatement.  It  is  exceedingly 
to  be  regretted  that  exceptions  which  might  be  taken  in  abate- 
ment, and  often  cured  in  a  moment,  should  be  reserved  to  the 
last  stage  of  the  suit,  to  destroy  its  fruits.  Turner  vs.  Bank, 
4  D.,  10.     Riddle  vs.  Stevens,  2  S.  &  R.,  537. 

XII.  Neglect  to  plead  in  time.     In  computing  the 
time  to  plead  on  ten  days*  notice  under  a  rule  of  court,  the  day 
on  which  the  notice  is  given  must  be  excluded,  and  if  the  final 
<lay  falls  on  Sunday,  it  also  is  to  be  excluded.     Markes  vs 
JRussell,  40  Pa.,  372. 
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I.  Neglect  in  filing.  A  plea  in  abatement  will  not 
ordinarily  be  received  after  a  plea  in  bar,  but  where  the  latter 
plea  has  been  entered  by  mistake,  and  the  defendant  has  not 
been  in  default,  and'  applies  at  once,  it  is  in  the  discretion  of 
the  court  to  permit  him  to  withdraw  it  and  to  plead  in  abate- 
ment.    Harrison  vs.  Ttilinghast,  3  Kulp,  270. 

II.  Neglect  to  file,  i.  After  a  case  has  been  partially 
tried,  it  is  too  late  for  a  defendant  to  amend  his  pleadings  by 
substituting  or  adding  a  plea  in  abatement.  Utz  vs.  Raish^  4 
Kulp,  375.  Im,  Co,  vs.  Michener,  4  W.  N.,  462.  2.  It  is  too 
late  to  file  a  plea  in  abatement  during  the  trial  of  a  cause,  but 
if  the  plaintiff  is  not  injured  thereby,  the  supreme  court  will  not 
reverse  for  that  error.     Murphy  vs.  Chase ^  103  Pa.,  260. 

Pledge. 

I.  Neglect  of  pledgee.  i.  If  the  pawnee  does  not 
choose  to  exercise  his  right  to  sell,  he  still  retains  the  property 
as  a  pledge,  and  upon  tender  of  the  debt  he  may,  at  any  time, 
be  compelled  to  restore  it  Humphrey  vs.  Bank,  113  Pa.,  422. 
2.  Where  stocks  are  pledged  as  collateral  security  for  a  loan 
lor  an  indefinite  time,  the  pledgee,  after  an  unavailing  call  upon 
the  debtor  to  redeem,  should  sell  at  public  sale  after  due  notice 
given.  A  sale  at  private  sale  without  notice,  is  an  illegal  mode 
of  dealing  with  the  collateral  held  in  trust.  Sitgreaves  vs. 
Bank,  49  Pa.,  359.  Diller  vs.  Brubaker,  52  Pa.,  502.  3.  As 
a  general  rule,  a  pledgee  must  take  possession  of  the  thing 
pledged  in  order  to  acquire  a  valid  title  as  against  the  creditors 
of  the  pledgor.  An  exception  is  the  case  of  the  pledge  by  a 
partner  of  his  interest  in  his  partnership.  Wallace's  Appeal, 
104  Pa.,  559.  4.  A  pawnee  may  use  the  pawn,  provided  it 
be  not  the  worse  for  it ;  but  he  is  answerable  for  damage  occa- 
sioned by  so  using  it.  Though  he  use  it  tortiously,  he  is 
answerable  by  action  only.     Thompson  vs.  Patrick,  4  W.,  414. 

II.  Neglect  of  pledgor.  A  pledgor,  by  the  act  of 
pledging,  impliedly  engages  that  he  is  the  owner  of  the  prop- 
erty pledged ;  and  where  the  ownership  of  any  part  of  it  is 
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not  in  him,  he  is  liable  to  the  pledgee  in  damages,  if  by  reason 
of  defective  title  it  is  taken  from  him.  Mairs  vs.  Taylor,  40 
Pa.,  446. 

III.  Neglect  of  the  bailee  of  a  pledge.  The  bailee 
of  a  pledge  or  pawn  must  give  notice  to  the  pledgor  of  an 
intent  to  sell,  after  default  of  payment,  and  also  of  the  time  and 
place  of  sale,  in  the  absence  of  a  contract  to  sell  ex  mero  motu. 
Davis  vs.  Funk,  39  Pa.,  243. 

IV.  Neglect  to  redeem,  i.  An  execution  cannot  take 
goods  out  of  a  pawnee's  possession  without  tendering  him  the 
money  for  which  he  holds  them  in  pledge.  Baugh  vs.  Kirk- 
Patrick,  54  Pa.,  84.  2.  A  pledge  for  a  loan  of  money  to  be 
repaid  at  a  fixed  time^  may  be  sold  by  the  pledgee  after  the 
time  for  redemption  has  gone  by,  and  a  demand  for  repayment 
duly  made ;  provided  reasonable  notice  be  given  to  the  pledgee 
of  the  tim^  and  place  of  the  intended  sale.  Richards  vs.  Davis^ 
5  Clark,  471. 

Policeman. 

Neglect  of  duty.  i.  Borough  authorities  are  not 
liable  for  the  neglect  of  duty  on  the  part  of  policemen.  Brum-' 
baugh  vs.  Bedford,  40  Pittsburg  Journal,  462.  2.  Police  offi- 
cers are  personally  liable  for  their  malfeasance  or  nonfeasance 
in  office,  but  for  neither  is  the  corporation  responsible.  The 
corporation  appoints  them  to  office,  but  does  not  in  that  act 
sanction  their  official  delinquencies,  or  render  itself  liable  for 
their  official  misconduct.  Freeman  vs.  PltUadelpltia,  7  W.  N., 
45.  3.  A  municipality  is  not  liable  for  an  injury  resulting 
from  the  neglect  or  misconduct  of  a  policeman.  The  conserva- 
tion of  the  peace  is  not  a  part  of  its  duty ;  that  belongs  to 
public  officers.  Norristown  vs.  Fitzpatrick,  i  Chester  Co.,  10. 
4.  The  power  to  appoint  police  officers  may  or  may  not  be 
exercised  by  municipalities,  but  the  powers  of  such  officers  are 
derived  not  from  municipal  ordmances,  but  from  the  common 
law  and  acts  of  assembly.  Hence,  the  city  is  not  answerable 
for  the  neghgent  act  of  a  police  officer.     In  no  sense,  can  such 
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officers  be  regarded  as  servants  or  agents  of  the  city.  Their 
duties  are  of  a  public  nature.  Norristown  vs.  Fitzpatrick^  94. 
Pa.,   124.     8  W.  N.,  459.    Elliott  ws.  City,  75  Pa.,  347. 

Poor. 

I.  Neglect  in  settlement,  i.  A  wife,  deserted  by  her 
husband,  may  gain  a  settlement  for  herself  by  leasing  real 
estate  of  the  annual  value  of  ten  dollars,  dwelling  upon  the 
same  for  a  year  and  paying  the  rent.  Ayers'  Case,  4  Pa.  County,. 
499.  2.  A  pauper  having  a  settlement  in  one  district,  retains 
it  until  he  acquires  a  new  settlement.  Braintrim  vs.  Windhanv 
Overseers,  10  Pa.  County,  250.  3.  The  settlement  of  a  pau- 
per may  be  gained  by  residing  in  a  poor  district  in  one  or  more 
tenements,  and  paying  at  least  ten  dollars  rent.  Denison  Dis- 
trict vs.  Pittston^  10  Luzerne  Register,  no.  Montoursville 
Overseers  vs.  Fairfield,  112  Pa.,  99.  4.  A  settlement  is  gained 
by  an  unmarried  person,  by  reason  of  hiring  and  service  for  one 
year.  The  consideration  need  not  be  paid  in  money.  Fayette 
Overseers  vs,  Fermenagh,  1 1  Pa,  County,  70.  5.  If  a  foreigner 
comes  here  and  becomes  a  charge,  the  poor  district  in  which 
he  first  becomes  a  charge  is  liable  for  his  support.  Grim 
vs.  Haycock,  i  Pa.  Dist.,  815.  6.  A  pauper  who  is  charged  in 
one  district  cannot,  while  this  relationship  continues,  acquire  a 
settlement  in  another  district.  Lock  Haven  vs.  Cliapman,  2Z 
W.  N.,  114.  Lewisburg  Overseers  ws.  Milton,  18  W.N.,  141. 
7.  A  child  is  chargeable  to  the  poor  district  where  it  is  born,. 
if  the  parents  are  foreigners,  and  have  died  or  abandoned  it, 
leaving  it  in  destitute  circumstances.  Milton  vs.  Northumber 
land,  I  Pa.  County,  377.  8.  A  wife  who  has  separated  from 
her  husband  because  of  his  intemperate  habits  and  failure  to 
support  her,  may  gain  a  settlement,  under  the  poor  laws  of  the 
state,  in  a  district  different  from  that  of  her  husband.  Parker 
City  Overseers  \s.  DuBois,  20  W.  N.,  81.  9.  The  settlement 
of  a  husband  in  a  poor  district  is  the  settlement  of  his  wife  and 
children.  Where  his  children  are  illegitimate,  his  settlement 
is  not  theirs.     Wayne  Township  vs.    Porter,    138  Pa.,    181 . 
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lO.  Where  a  person  abandons  his  settlement  here  and 
acquires  a  settlement  in  another  state,  his  status  on  returning 
to  Pennsylvania  is  that  of  a  foreigner  with  respect  to  the  laws 
of  this  state  relating  to  paupers.  Juniata  Co.  vs.  Overseers, 
107  Pa,,  68.  1 1 .  A  pauper  having  acquired  no  settlement  in 
her  own  right,  has  only  the  settlement  of  her  father.  North- 
mareland  ws.  Monroe,  i  C.  P.  Reporter,  149.  12.  Where  an 
indigent  insane  person  has  no  legal  settlement  in  the  state,  then 
Jiis  place  of  residence  shall  be  held  to  be  his  place  of  settlement, 
and  such  district  is  liable  for  expenses  incurred  in  his  behalf. 
Overseers  vs.  Forest  Co.,  91  Pa.,  404.  13.  Where  a  pauper 
has  been  divorced  from  her  husband,  her  settlement  is  in  the 
<iistrict  in  which  her  husband  resided  at  the  time  of  the 
divorce.  Overseers  of  Lake  District  vs.  South  Canaan,  87  Pa., 
19.  14.  Where  a  party  abandons  his  domicil  in  this  state  and 
moves  elsewhere,  and  children  are  born  to  him,  who  upon  his 
death  move  to  Pennsylvania,  held,  that  they  have  no  leg^al 
settlement  here,  and  must  be  supported  by  the  district  in  which 
they  first  become  chargeable.  Overseers  of  Limestone  vs. 
Overseers,  87  Pa.,  294.  15.  Where  a  poor  person,  who  has 
acquired  a  settlement  in  this  state,  removes  therefrom  to 
another  state  and  there  acquires  a  settlement,  but  subsequently 
returns  to  this  state,  the  poor  district  to  which  he  comes  and 
iirst  becomes  chargeable  is  liable  for  his  support.  Plumcreek 
Township  vs.  Elderton,  129  Pa.,  626.  16.  The  district  in 
which  a  poor  person  having  no  legal  settlement  within  the 
5tate,  first  becomes  helpless  and  a  fit  subject  for  relief,  must 
provide  the  same  until  the  necessity  ceases.  The  fact  that  he 
boarded  and  lodged  in  another  district  at  the  time  of  the  acci- 
dent, which  made  relief  necessary,  gave  him  no  settlement 
there,  so  as  to  make  that  district  liable.  Taylor  Overseers  vs. 
Shenango,  114  Pa.,  394. 

II.  Neglect  of  directors.  The  directors  of  a  relieving 
poor  district  are  bound  to  exercise  due  diligence.  They  can- 
not delay  indefinitely  to  take  out  an  order  of  removal  or  give 
notice,  and  then  come  upon  the  district  alleged  to  be  the  place 
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of  settlement  for  past  support.     Luzerne   Co.  Central  District 

vs.  Pittston,  7  Kulp,  199.     Overseers  of  Half  Moon  vs.  Renovo^ 

2  W.  N.,  85. 

III.  Neglect  of  overseers.  Directors  or  overseers  of 
the  poor  may  be  indicted  at  common  law  for  wilfully  neglect- 
ing or  refusing  to  discharge  their  duties  to  paupers  under  their 
-charge.      Comm,  vs.  Coyle,  160  Pa.,  36. 

IV.  Neglect  to  ascertain  place  of  settlement. 
Where  the  relieving  district  neglects  to  promptly  ascertain  the 
place  of  proper  settlement  of  a  pauper  and  notify  the  author- 
ities thereof,  it  cannot  claim  reimbursement  for  his  maintenance 
•during  such  delay.     Northampton  Co.  Directors  vs.  Overseers^ 

3  C.  P.  Reporter,  185. 

V.  Neglect  to  maintain.  Assumpsit  will  lie  by  one 
poor  district  against  another  for  maintenance  of  a  pauper 
belonging  to  the  latter  district.  Notice  must  precede  the  suit. 
Danville  vs.  Montour  Co.,  75  Pa.,  35. 

VI.  Neglect  to  pay  for  removal  of  pauper.  Where 
under  an  order  of  removal  of  a  pauper,  the  pauper  has  been 
accepted,  there  can  be  no  recovery  against  the  accepting  dis- 
trict for  costs  and  charges.     Renovo  Overseers  vs.  Half  Moon, 

78  Pa.,  301. 

VII.  Neglect  to  provide  for.  Even  if  a  city  be  under 
obligations  to  provide  for  its  poor,  yet  it  does  not  follow  that 
it  is  under  obligations  to  pay  those  who  voluntarily  contribute 
to  that  support  No  person  can  make  himself  a  creditor  of 
another  by  voluntarily  discharging  a  duty  which  belongs  to 
that  other.     Salsbury  vs.  Philadelphia,  44  Pa.,  303. 

Postmaster. 

Neglect  of  deputy.  A  postmaster,  though  answerable 
for  want  of  attention  to  the  official  conduct  of  his  subordinates, 
is  not  responsible  for  their  secret  delinquencies,  and  no  action 
will  lie  against  him  for  the  act  of  a  deputy  in  purloining  a 
letter.     Schroyer  vs.  Lynch,  8  W.,  453. 
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Powder. 

Neglect  in  storing,  i.  An  injunction  was  asked  to 
restrain  the  further  storing  of  gunpowder  in  a  magazine  which 
had  been  used  for  that  purpose  for  twelve  years.  It  not 
appearing  that  there  was  an  increase  of  risk  or  change  in  the 
surroundings,  the  application  was  refused.  Booth  vs.  Russell, 
3  Montgomery  Co.,  131.  2.  Where  a  storehouse  becomes 
necessary  for  keeping  a  dangerous  explosive,  the  utmost  care 
should  be  taken  in  selecting  the  site,  and  in  its  construction 
with  reference  to  safety  of  persons  and  rights  of  property. 
Such  places  should  not  be  multipled  beyond  the  requirements 
of  the  neighborhood.  DilwortK s  Appeal,  91  Pa.,  247.  3.  A 
powder  magazine,  which  is  a  building  for  storing  large  quanti- 
ties of  gunpowder,  is  a  nuisance  if  located  in  the  midst  of  a 
thickly-settled  neighborhood,  and  courts  will  enjoin  its  erection 
in  such  localities.  It  is  futile  to  calculate,  as  if  by  a  mathe- 
matical formula,  the  force,  size  and  direction  of  projectiles 
impelled  by  an  explosion.  It  requires  a  much  clearer  case  for 
a  chancellor  to  compel  the  removal  of  an  establishment  in 
which  the  owner  has  invested  his  capital  and  carried  on  his 
business  a  long  time,  than  of  one  to  be  established  for  the  first 
time  against  notice  of  an  intended  application  to  prevent  it. 
Weirs  Appeal,  74  Pa.,  230. 

Power  of  Attorney. 

I.  Neglect  in  signing  in  blank.  Certificates  of  stock 
with  blank  power  of  attorney  irrevocable  endorsed  should  be 
guarded  against  the  fraudulent  insertion  of  names.  AuU  vs. 
Colkett,  2  W.  N.,  322. 

II.  Neglect  in  giving.  The  warrant  of  attorney  of  an 
infant  is  absolutely  void,  and  is  incapable  of  ratification.  Ijutes 
vs.  Thompson,  5  Pa.  County,  451. 

III.  Neglect  to  fill  in  blank  spaces.     The  maxim 

« 

where  an  error  or  fraud  occurs,  in  such  case  "  when  one  or 
two  innocent  parties  shall  lose  by  the  act  of  a  third,  he  shall 
bear  the  loss  who  has  armed  the  wrong-doer  with  power  to  do 
the  injury."     Moodie  vs.  Bank,  3  W.  N.,  1 18. 
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IV.  Neglect  to  properly  acknowledge.  Powers  of 
attorney  executed  beyond  sea  for  the  sale  of  lands  in  Penn- 
sylvania, have  been  held  good  on  proof  of  their  having  been 
acknowledged  before  the  mayor  of  a  city,  although  ^our  act  of 
assembly  of  1705  requires  proof  by  the  oaths  of  two  wit- 
nesses. The  act  of  April  3,  1840,  dispenses  with  the  proof  of 
the  seal,  where  the  acknowledgment  is  according  to  the  exist- 
ing laws  of  the  commonwealth,  although  the  official  seal  must 
be  attached.     Bowser  ws.  Cravener^  36  Pa.,  142. 

V.  Neglect  to  revoke,  i  .  The  powers  of  the  substi- 
tute of  an  attorney  in  fact  ceases  upon  the  death  of  such 
attorney.  Lehigh  Navigation  Co.  vs.  Mohr,  3  W,  N.,  322. 
2.  A  power  of  attorney  ceases  to  be  operative  upon  the  death 
of  the  party  giving  it,  unless  it  is  coupled  with  such  an  interest 
as  renders  it  irrevocable.  It  must  be  an  interest  in  the  sub- 
ject upon  which  it  is  to  operate,  not  an  interest  in  that  which 
is  produced  by  the  exercise  of  the  power.  Yerkes'  Appeal, 
99  Pa.,  401. 

Practice. 

L  Neglect  in  service  of  process.  No  sovereignty  can 
extend  its  process  beyond  its  own  territorial  limits,  to  sub- 
ject other  persons  or  property  to  its  judicial  decisions.  When 
the  courts  of  a  sister  state  have  jurisdiction,  its  judgments  are 
final  and  conclusive  in  every  other  state.  Reber  vs.  Wright,  68 
Pa.,  471. 

II.  Neglect  to  give  notice.  Due  written  notice  of  a 
motion  for  a  new  trial  must  be  given  the  adverse  party  or  his 
attorney.  Galloway  vs.  Negle,  i  T.,  103.  Furry  vs.  Stone, 
Idem,  18G. 

Prisoners. 

I.  Neglect  to  confine.  Under  the  act  of  May  6,  1887, 
the  county  commissioners,  with  the  assent  of  the  court  of 
quarter  sessions,  or  of  a  judge  thereof,  in  vacation,  may  dis- 
charge from  confinement  one  who  has  been  sentenced  in  a 
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criminal  proceeding  to  pay  costs  only,  without  any  actual 
imprisonment,  and  without  proceeding  under  the  insolvent 
laws,  provided  the  prisoner  has  resided  in  this  state  for  six: 
months.  A  sentence  to  pay  costs  only,  or  a  fine  of  less  than 
fifteen  dollars  and  costs,  is  discharged  absolutely  by  thirty 
days*  imprisonment,  if  the  prisoner  has  been  a  resident  of  the 
state  for  six  months.  Conley's  Petition^  1 1  Lancaster 
Review,  231. 

II.  Neglect  to  discharge,  i.  Under  the  provisions  of 
the  act  of  June  13,  1883,  authorizing  county  commissioners 
discharging  from  prison  convicts  without  taking  the  benefit  of 
the  insolvent  law,  no  discharge  can  be  allowed  until  after  three 
months  confinement  has  elapsed.  Carey's  Petition,  4 
Gulp,  141.  Lehigh  Valley  Rep.,  345.  2.  The  power  to  dis- 
charge prisoners  committed  for  costs  alone,  is  vested  in  the 
county  commissioners,  but  it  seems  that  no  discharge  can  be 
made  until  after  confinement.  Comm,  vs.  Prior,  2  Pa. 
County,  58.  3.  A  prisoner  who  is  a  fugitive  from  justice,  is 
not  entitled,  after  he  is  caught  and  detained,  to  be  discharged 
on  the  two-term  rule.  Comm.  vs.  Hale,  13  Phila.,  452. 
4.  Where  a  prisoner  has  been  convicted  of  a  capital  offence^ 
and  a  new  trial  has  been  granted,  not  for  error  in  law,  but  as  a 
matter  of  grace,  the  prisoner  will  not  be  discharged  under  the 
two-term  rule.  Comm,  vs.  McGiirk,  1*5  Phila.,  349.  5.  A 
defendant  is  entitled  to  a  discharge  under  the  insolvent  laws, 
where  the  damages  found  by  a  ]Mxy  are  less  than  gioo,  even 
in  an  action  founded  upon  actual  force.  Dimmick's  Case,  10 
Lancaster  Review,  414.  6.  A  person  arrested  under  a  capias 
ad  satisfaciendum,  and  applying  for  a  discharge  under  the  insolv- 
ent laws,  must  have  undergone  an  actual  imprisonment  of  at 
least  sixty  days.    Scrantons  Appeal,  33  Pittsburg  Jotimal,  5. 

III.  Neglect  to  try.  i.  A  prisoner  who  obtains  con- 
tinuances when  he  has  a  right  to  demand  trial,  and  who  has 
also  been  a  fugitive  from  justice,  cannot  demand  a  trial  when 
the  commonwealth  is  not  ready.  Comm,  vs.  Pulte,  14  Phila., 
398.     2.  A  defendant,  who  has  not  been  tried,  is  entitled  to 
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his  discharge  upon  the  last  day  of  the  second  term,  unless  the 
delay  is  caused  by  his  own  act,  or  is  made  necessary  by  the 
law.  Comnt,  vs.  Superintendent^  4  Brewster,  320.  3.  Under 
the  two-term  rule,  if  a  prisoner  is  not  tried  at  any  time  during 
the  two  terms  succeeding  his  incarceration,  he  will  on  applica- 
tion be  discharged.  A  fugitive  who  afterwards  surrenders 
himself  is  not  entitled  to  this  privilege.  Comnt.  vs.  Superin- 
tendent  of  Prison,  7  W.  N.,  359. 

Process. 

I.  Neglect  in  date  of  summons.  An  error  as  to  the 
time  of  return  of  a  summons  is  cured  by  the  defendant's 
appearance  and  willingness  to  proceed  to  a  hearing.  Stroup 
vs.  McClure,  4  Y.,  523. 

II.  Neglect  in  issuing  summons.  A  non-resident 
defendant,  having  been  sued  before  a  justice  of  the  peace  with 
a  long  summons,  accepted  service.  Held,  that  such  accept- 
ance did  not  estop  him  from  setting  up  want  of  jurisdiction  in 
the  justice.     Ftdmerws.  Kinney,  i  Northampton  Co.,  211. 

III.  Neglect  in  return  of  summons,  i  .  The  true  rule 
in  computing  the  five  days  between  the  issuing  of  a  summons 
by  a  justice  of  the  peace  and  the  return  day  is  to  exclude  the 
day  on  which  it  was  issued.  Ferris  vs.  Zeidler,  4  Kulp,  396. 
8  Luzerne  Register,  221.  2.  A  return  to  a  summons  issued 
by  a  justice,  "  served  this  writ  on  the  within-named  defendant 
by  leaving  at  his  last  place  of  residence,  in  presence  of  a  mem- 
ber of  the  family,  a  true  copy  of  the  same,"  is  defective.  The 
words  "  dwelling-house  "  are  safer  to  use  than  the  word  "  resi- 
dence." Mulligan  vs.  Riley,  i  Kulp,  79.  Tubbs  vs.  Drum, 
Idem,  512. 

IV-  Neglect  jn  service  of  capias,  i  .  While  a  witness 
is  attending  court  at  the  request  of  the  commonwealth,  in 
obedience  to  a  subpoena,  he  cannot  be  arrested  upon  a  capias. 
Wilson  vs.  Boyd,  14  W.  N.,  438.  2.  A  person  held  to  bail 
by  a  magistrate,  charged  with  committing  a  crime,  is  not 
privileged   from  arrest  on  civil  process  while  returning  from 
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the  office  of  the  magistrate.  Such  a  man  does  not  come 
within  any  of  the  classes  of  persons  who  are  exempted  by  law, 
whilst  going  to,  attending  on,  or  returning  from  judicial  pro- 
ceedings.    Key  ws.Jetto,  i  Pittsburg,  117. 

V.  Neglect  in  service  of  summons.  i  .  Leaving  a  copy 
of  the  writ  with  a  visitor  of  the  co-tenant  of  the  defendant  is  not 
a  sufficient  service.  Gould  vs.  Saunders,  13  W.  N.,  5 17.  2.  A 
member  of  the  legislature,  while  visiting  his  home  during  a  ses- 
sion of  the  legislature  is  privileged  from  service  of  process  in 
a  civil  action.  An  attorney  at  law  is  also  exempt  while  in 
attendance  at  court  Gray  vs.  Sill,  13  W.  N.,  59.  Young ws, 
Armstrong,  Idem,  III,  3.  When  a  defendant  is  not  within 
the  jurisdiction  nor  has  a  residence  there,  and  does  not  volun- 
tarily appear  to  answer  to  the  suit,  by  himself  or  his  attorney, 
notice  of  the  suit  or  even  process  served  in  another  jurisdiction 
will  have  no  extra-territorial  effect.  Scottws.  Noble,  72  Pa.,  1 20. 
4.  The  service  of  a  summons  will  be  set  aside,  if  it  appear  that  the 
<:opy  served  was  not  attested  by  the  officer.  Bank  vs.  Perdriaux, 
Brightly 's  Rep.,  67.  5.  A  summons  can  be  served  in  two 
ways  :  (i)  By  producing  the  original  summons  to  the  defend- 
ant and  informing  him  of  the  contents  thereof.  (2)  By  leaving 
a  copy  of  it  at  his  dwelling-house  in  the  presence  of  one  or 
more  of  his  family  or  neighbors.  Berrill  vs.  Flynn,  8 
Phila.,  239.  6.  A  suitor,  attending  a  hearing  before  a  magis- 
trate, is  privileged  from  the  service  of  a  civil  process  while  in 
suchattendance,  and  in  coming  to  and  returning  from  the  hearing. 
Carstairs  vs.  Knapp,  10  Montgomery  Co.,  164.  35  W.  N.,  292. 
Torry  vs.  Bast,  3  W.  N.,  63.  7.  Where  the  return  of 
a  constable  was  "  copy  of  the  within  served  personally,"  it  was 
held  that  this  was  not  a  proper  service  of  the  process.  The  only- 
personal  service  known  to  the  law,  is  where  the  original  sum- 
mons is  produced  to  the  defendant  and  the  contents  thereof 
made  known  to  him  by  the  officer.  Comm,  vs.  Dolling,  2 
Parsons,  290.  Leis  vs.  Leis,  i  Woodward's  Decisions,  15. 
Achy  vs.  Kline,  Idem,  162.  Beyerly  vs.  Hunger,  Idetn^ 
354.      Wagenliorst  vs.    Smith,  Idem,   421.       8.  A  return  to 
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a    summons,    "  served     personally    on     the     within-named 

party,"  is  bad.      Cornm.   vs.    Savery,   i    Chester   Co.,    179. 

9.  A  formal  defect  in  a  summons  and  its  service  is  waived,  if 
the  party  does  not  object  to  it  at  the  earliest  possible  time  when 
the  court  is  in  session.     Cooper  v.  Maclauchiin^  i  Pearson,  166. 

10.  The  act  of  March  20,  18 10,  requires  incase  of  personal 
service  of  a  summons  issued  by  a  justice  of  the  peace,  that  it 
shall  be  by  producing  the  original  summons  to  and  informing 
the  defendant  of  the  contents.     This  requirement  is  not  satis- 
fied by  handing  to  tlie  defendant  a  copy  of  the  writ.     Del,  & 
Lackawanna  R.  R,^  vs.  Plymouth ,  6  Kulp,  91.     Snyder  vs. 
Carfrey^  54  Pa.,  90.     ii.  When  the  return  of  a  summons  is 
regular  on  its  face,  it  will  not  be  set  aside  because  the  defendant 
was  induced  to  come  within  the  jurisdiction  by  a  letter  from 
the  plaintiff  inviting  him  for  another  pdrpose.  Fearl  vs.  Hanna, 
129  Pa.,  588.      12.  The  want  of  notice  of  service  is  cured  by 
actual  appearance.     Fox  vs.  Reed^  3  Grant,  81.     13.  A  party 
in  attendance  upon  court  is  privileged  from  service  of  process, 
but  a  failure  to  assert  the  privilege  promptly  is  a  waiver  of  it. 
Hendrick  vs.  Gates ^  3  C.  P.  Reporter,  160.     Watsontown  Bank 
vs.  Messenger,  Northumberland  News,  137.     Massey  vs.  Dan- 
ton,  12  W.  N.,  436.     Ruger  vs.  Keller,  Idem,  371.     14.  If 
the  defendant  is  decoyed  into  the  jurisdiction  of  the  court  by 
the  plaintiff,  or  by  any  one  on  his  behalf,  the  service  of  a  sum- 
mons upon  him  will  be  set  aside.     Hevener  vs.  Heist,  9  Phila., 
274.     4  Legal  Opinion.  544.     Sloan  vs.  Green,  7  W.  N.,  408. 
15.  A  party  attending  an  equity  cause  before  an  examiner  is 
privileged   from   the  service  of  a  summons.     Huddeson  vs. 
Priser,  3  Legal  Opinion,  278.     9  Phila.,  65.     Wilber  vs.  Boyer, 
I  W.  N.,  154.     16.  It  is  not  a  good  defence  to  an  action,  that 
the  defendant  was  fraudulently  decoyed  to  the  state  in  which 
he  was  sued,  for  the  purpose  of  obtaining  a  service  of  the  pro- 
cess  upon   him.     Luckenbach   vs.  Anderson,  47   Pa.,    123. 
17.  A  party  to  a  civil  suit  is  privileged,  while  in  attendance  at 
a  trial,  from  the  service  of  a  writ  in  any  other  civil  proceeding. 
No  such  privilege  exists,  where  the  party  served  is  a  defendant 
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in  a  criminal  indictment.  Mayer  ws.  Place,  13  Pa.  County,  163. 
Comtn,  vs.  Huntzinger,  2  Schuylkill  Record,  I80.  18.  A 
foreign  corporation  cannot  be  summoned  by  a  service  on  its 
chief  officer,  who  at  the  time  of  service  may  be  within  the 
territorial  jurisdiction  of  this  court  Such  service  will  be  set 
aside  on  motion.  So  also  the  suitor  of  a  court  of  another 
county,  who  comes  here  to  have  his  deposition  taken.  Nash 
vs.  Lutheran  Church,  i  Miles,  78.  Wetherill  vs.  Seitzinger,  Idetn^ 
237.  Wfieclan  vs.  Stedman,  7  W.  N.,  17.  19.  The  service 
of  a  summons  on  a  traveling  agent  of  an  insurance  company^ 
or  upon  one  authorized  only  to  effect  insurances,  is  not  a  valid 
service  upon  the  company.  Parke  vs.  Comm.  Ins.  Co.,  44  Pa., 
422.  20.  Where  an  act  of  assembly  requires  the  service  of  a 
summons  to  be  made  within  a  certain  time  before  it  is  return- 
able, a  subsequent  servicfe  is  void.  Pinchin  vs.  Fry,  i  D.,  405 
21.  A  legislator  is  privileged  from  service  of  all  civil  process 
during  his  attendance  on  the  public  business.  Ross  vs.  Brozvri 
7  Pa.  County,  142.  22.  The  plaintiff  in  an  action  was  in 
attendance  in  court.  At  the  conclusion  of  the  trial,  as  he  was 
starting  for  his  home  in  another  county,  a  summons  was 
served  upon  him.  Held,  that  the  service  of  the  writ  must  be 
set  aside.  Rupert  vs.  Creswell,  i  Chester  Co.,  443.  23,  A 
summons  from  a  justice  need  not  be  served  on  an  *^  adult" 
member  of  the  family.  The  language  of  the  act  of  March 
20,  1 8 10,  is  this:  "or  leaving  a  copy  of  it  at  his  dwelling- 
house  in  the  presence  of  one  or  more  of  his  family.'^ 
Scltilki  vs.  Mayer,  14  Luzerne  Register,  524.  3  Kulp,  512. 
24.  Where  a  summons  is  served  upon  an  attorney  at  law  while 
engaged  in  taking  depositions  in  a  case  in  which  he  is  a  party 
in  a  county  other  than  that  of  his  residence,  the  service  will  be 
set  aside.  A  witness  in  a  case  on  trial,  who  did  not  linger 
after  his  testimony  was  taken,  but  followed  the  most  direct 
route  to  his  home,  is  exempt  from  service  of  a  writ  going  or 
returning  from  the  trial.  Sencr  vs.  McCormick,  2  Pa.  Dist., 
763.  Tyrone  Bank  vs.  Doty,  Idem,  558.  25.  A  return  of  per- 
sonal service  of  a  summons,  which  does  not  show  that  the 
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original  summons  was  produced  to  the  defendant,  is  insuffi- 
dent  Skaurdsws.  Way,  Leg.  Gaz.  Report,  391,  26.  Where^ 
during  the  attendance  of  a  defendant  in  a  criminal  case  upon 
the  trial,  he  is  served  outside  the  court-house,  it  will  be  allowed 
to  stand.  Where  a  capias  is  issued  against  him,  the  personal 
service  will  not  be  interfered  with,  but  he  will  be  discharged 
on  common  bail.  A  wrong  service  is  cured  by  the  appearance 
of  the  parties.  Treichleryrs.  Hauck,  i  Foster,  87.  2  Wood- 
ward's Decisions,  19.  26  Pittsburg  Journal,  7.  Hoffman  vs. 
Gallagher,  3  Foster,  70.  Baltimore  Aid  Society  vs.  Keeley,  2 
Pa.  Dist.,  62.  27.  Under  the  act  of  June  13, 1836,  the  return 
of  a  sheriff  to  a  writ  of  summons  **  summoned  by  leaving  a 
copy  at  place  of  residence,"  is  insufficient,  and  on  motion  will  be 
set  aside.  Weaver  vs.  Sprittger,  2  Miles,  42.  28.  To  constitute 
a  valid  service  upon  the  clerk  of  a  non-resident,  doing  business 
in  this  state,  under  the  act  of  April  21,  1858,  the  defendant 
must  be  permanently  residing  out  of  the  state  at  the  time  of 
service.  Lanahan  vs.  Collins,  6  W.  N.,  253.  29.  A  general 
appearance  by  a  party  after  service  is  a  waiver  of  all  defects  in 
the  writ   and   the   service   thereof.     Schober  vs.  Matlter,  49 

Pa.,  21. 

VI.  Neglect  of  service  of  summons.  Where  several 
makers  of  a  promissory  note  were  sued,  and  process  only 
served  upon  one  against  whom  judgment  was  obtained,  pro- 
ceeding by  alias  summons  against  the  others  is  irregular. 
The  act  provides,  that  the  judgment  against  those  served  shall 
not  be  a  bar  to  a  recovery,  in  another  suit,  against  the  defend- 
ants not  served  with  process.     Myersvs.  Nell,  84   Pa.,  372. 

VII.  Neglect  to  appear.     If  two  are  jointly  sued  and 
summoned,  and   only  one  appears,  the  course  is  to  take  judg- 
ment by  default  against  the  one  not  appearing ;    to  declare 
against  both,  and  try  the  issue  tendered  by  the  other.  Marshall' 
vs.  Goiigler,  10  S.  &  R.,  164. 

VIII.  Neglect  to  ask  discharge  on  common  bail. 
Before  the  return  of  the  capias,  the  question  of  bail  may  be 
brought  before  a  single  judge,  but  after  the  return,  it  must  be 


i 
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decided  on  an  application  to  the  court.     Borger  vs.  Searle^  2 

D.,  no. 

IX.  Neglect  to  object  to.  i.  A  general  and  unquali- 
fied appearance  by  counsel  entered  on  the  proper  docket  is  a 
waiver  of  all  defects  or  irregularities  affecting  the  notice,  pro- 
cess or  service  necessary  to  obtain  jurisdiction  over  the  defend- 
ant Kemtnerervs,  Markle^  3  Pa.  Dist,  652.  2.  Objections 
to  defects  in  process  or  its  return  must  be  made  before  appear- 
ance by  defendant.  Defendant  waives  his  right  to  be  sued  in 
the  proper  county,  when  he  enters  a  general  appearance,  the 
court  having  jurisdiction  of  the  subject-matter.  Stelwagon  vs. 
Ins.  Co.,  17  Phila.,  247.  3.  A  witness  or  suitor,  entitled  to 
privilege  from  arrest  or  service  of  summons  on  account  of 
being  in  attendance  at  court,  or  before  a  magistrate,  must 
assert  his  privilege  in  due  time.  If  he  take  any  step  in  recog- 
nition of  the  plaintiff's  right  to  sue  him,  or  is  guilty  of  laches, 
it  is  a  waiver  of  his  privilege.  Watsontawn  Bank  vs.  Messinger^ 
6  Pa.  County,  609. 

Promises. 

I.  Neglect  in  language  used.  The  law  will  subject  a 
man,  having  no  interest  in  the  transaction,  to  pay  the  debt  of 
another,  only  when  his  undertaking  manifests  a  clear  intention 
to  bind  himself  for  that  debt.  Words  of  doubtful  import 
ought  not  to  receive  that  construction.  The  declaration  of  the 
obligation  should  be  explicit  The  act  of  1855  requires  such 
promise  to  be  in  writing,  where  the  amount  reaches  the  sum 
of  twenty  dollars.     Tucker  ws.  Bitting,  32  Pa.,  430. 

II.  Neglect  OF  CONSIDERATION,  i.  Forbearance  is  a  good 
consideration  for  a  promise.  Bell's  Estate,  4  Montgomery 
Co.,  175.  2.  A  consideration  is  sufficient  to  support  a  prom- 
ise, if  it  be  either  a  benefit  to  the  party  promising,  or  a  loss  to 
him  to  whom  the  promise  is  made,  or  if  the  promisor  be 
under  a  legal,  equitable  or  moral  obligation  to  do  what  he 
promises  ;  or  if  he,  to  whom  the  promise  is  made,  trusting  to 
it,  foregoes   an   advantage,    or    suffers  a  consequential  loss. 
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Lacaze  vs.  Penna,,  Addison's  Rep.,  106.  3.  A  promise 
without  any  consideration  is  void ;  and  the  law  will  not  infer 
or  imply  a  promise,  if  there  is  no  consideration  or  moral  obli- 
gation to  support  it.  Stirling  vs.  Stewart,  74  Pa.,  445.  4. .A 
promise  by  a  creditor  of  a  firm  to  release  a  partner  who  has 
retired  from  the  firm,  and  that  he  would  look  to  the  continuing 
partner  only  for  payment  of  his  debt,  unless  founded  on  legal 
consideration,  cannot  be  enforced.   Walstrom  vs.  Hopkins,  loj 

Pa.,  118. 

III.  Neglect  to  fulfil.  i.  When  there  is  a  promise 
to  pay  at  a  specified  time  if  a  particular  event  should  happen,, 
the  time  for  performance  and  payment  is  definite,  and  no  lia- 
bility arises  unless  the  event  happens  within  the  time  for  per- 
formance. When  the  promise  is  to  pay  on  the  happening  of 
an  event,  the  time  for  performance  and  payment  is  indefinite. 
Benninger  vs.  Hankee,  61  Pa.,  343.  2.  To  sue  upon  an 
unfulfilled  promise,  the  promise  must  have  been  made  to  the 
plaintiff  or  his  authorized  agent.  A  promise  made  to  a  stranger 
who  has  no  interest  in  the  transaction  does  not  bind  the  prom- 
ising party.  Croman  vs.  Stull,  119  Pa.,  99.  3.  When  the 
interest  of  a  man  is  promoted,  though  not  at  his  request,  and 
he  afterwards  deliberately  promises  to  pay  for  it,  the  promise 
will  bind  him.  Greaves  vs.  McCallister,  i  Browne,  109.  4.  A 
promise  to  pay  a  debt  from  which  the  debtor  has  been  legally 
discharged  in  bankruptcy  proceedings,  that  will  bind  the 
debtor,  must  be  a  clear,  distinct  and  unequivocal  promise  to- 
pay  the  specific  debt  without  qualification  or  condition. 
Hobaugh  vs.  Murphy ,  114  Pa.,  358.  5.  A  promise  in  writing 
to  pay  a  certain  sum  towards  the  erection  of  a  church,  made 
without  consideration,  and  where  it  does  not  appear  that 
others  were  induced  to  subscribe,  or  that  any  work  was  done 
on  the  faith  of  it,  is  rendered  void  by  the  death  of  the  prom- 
isor within  one  month  thereafter.  Reitnensnyder  vs.  Ganz,  1 10 
Pa.,  17.  6.  A  confract  to  marry  without  specification  of 
time,  is  a  contract  to  marry  within  a  reasonable  time.  In 
determinining  what  is  a  reasonable  time,  the  age  of  the  parties. 
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their  pecuniary  ability,  and  in  general  the  circumstances  of  the 
particular  case  are  to  be  taken  into  account.  Wagenseller  vs. 
SimmerSy  97  Pa.,  465.  Stevenson  vs.  Pettis ^  12  Phila.,  468. 
7.  An  empty  promise  without  more  is  not  sufficient  to  support 
a  legal    contract.     Walstrom    vs.   Hopkins,    30    Pittsburg 

Journal,  391. 

IV.  Neglect  to  pay  another's  debt,  i  .  The  evidence 
of  a  promise  to  pay  the  debt  of  another  must  be  clear,  explicit 
and  certain,  and  is  a  question  of  fact  for  a  jury.  Kerns  vs. 
Young,  34  Pa.,  60.  2.  The  promise  of  one  partner  that  the 
firm  will  pay  the  debt  of  a  third  person,  is  not  binding  on  his 
copartners.     McQuewans  vs.  Hatnlin,  35  Pa.,  517. 

Promissory  Notes. 

I.  Neglect  alleged  by  ante-dating.  A  note  may, 
for  honest  purposes,  be  dated  as  of  a  day  antecedent  to  that 
on  which  it  was  really  made.  Richiervs,  Selin,  8  S.  &  R.,  425. 

II.  Neglect,  resulting  from  forgery.  Evidence  by 
experts  by  comparison  of  handwriting  is  not  allowed  as  an 
independent  proof.  The  comparison  must  be  made  by  the  jury. 
Travis  vs.  Brown,  45  Pa.,  9.  Haycock  vs.  Greup,  57  Pa., 
438.  Aumick  vs.  Mitcftell,  82  Pa.,  211. 

III.  Neglect,  resulting  in  loss.  i.  To  avoid  the 
necessity  of  giving  indemnity,  the  burden  is  on  the  plaintiff 
who  seeks  to  recover  against  the  maker  of  a  lost  negotiable 
note,  to  prove  that  the  note  was  not  endorsed  before  it  was  ' 
lost.  Bigler  vs.  Keller,  8  W.  N.,  223.  2.  It  is  not  sufficient 
that  the  copy  filed  should  be  *'  as  near  as  can  be  ascertained." 
Defendant  is  entitled  to  indemnity  before  judgment  will  be 
given  against  him  on  a  lost  note.  Jordan  vs.  Kellar,  5 
W.  N.,  341.      Yerkesv^,  Mooney,  i  W.  N.,  433. 

IV.  Neglect  by  alteration,  i.  If  the  maker  of  a  note 
or  check  issue  it  in  such  a  condition  that  it  can  easily  be 
altered  without  detection,  he  is  liable  to  h  bona  fide  holder  who 
takes  it  in  the  usual  course  of  business  before  maturing.  If 
there  be  no  negligence  in  the  maker,  the  good  faith   and 
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absence  of  negligence  in  the  holder  cannot  avail  him.  Brown 
vs.  Reedy  yg  Pa.,  370.  2.  The  alteration  of  the  date  of  a 
note  is  material.  In  the  absence  of  proof  the  presumption 
governing  negotiable  paper  is  that  the  maker  issued  it  clear 
from  all  blemishes,  erasures  and  alterations.  If  the  alteration 
is  apparent  on  inspection,  the  court  will  require  explanatory 
evidence  before  admitting  it.  Citizens'  Savings  Bank  vs.  Coon, 
2  Kulp,  134.  II  Luzerne  Register,  168.  3.  Where  a  prom- 
issory note  has  evidently  been  altered  in  some  material  part, 
such  as  its  date,  it  is  incumbent  upon  the  party  producing  it  to 
account  for  the  alteration,  and  if  no  explanatory  evidence  be 
given,  it  would  be  error  to  refer  it  to  the  the  jury  determine 
whether  the  alteration  preceded  delivery.  Clark  vs.  Eckstein, 
22  Pa.,  507.  4.  Whenever  a  promissory  note  is  altered,  after 
its  execution,  in  such  manner  as  to  impose  upon  the  promisor 
any  burden  or  peril  which  he  would  not  otherwise  have 
incurred,  this  is  such  a  material  alteration  as  will  avoid  the 
note  as  to  him.  This,  too,  even  though  the  pecuniary  liability 
be  not  increased  or  the  time  of  payment  changed  thereby,  and 
even  though  the  same  be  honest  and  made  with  no 
fraudulent  intent.  Craighead  vs,  McLoney,  99  Pa.,  211. 
Hoover  vs.  Dieser,  7  Lancaster  Review,  41.  5.  If  there 
be  a  material  alteration  in  a  promissory  note  by  the 
payee,  after  delivery,  wilfully,  however  innocent  the  inten- 
tion, or  however  slight  the  prejudice  to  the  maker,  the  instru- 
ment is  avoided.  Fisher  vs.  King,  153  Pa.,  9.  6.  Any  alteration 
of  negotiable  paper,  even  when  beneficial  to  the  maker,  must  be 
explained.  Freyvs.  IVessner,  1  Woodward's  Decisions,  145. 
7.  One  who  makes  a  voluntary  and  unauthorized  alteration 
in  an  instrument,  and  insists  upon  it  by  going  to  trial  on  it, 
has  no  locus  penitentia,  by  which  on  his  failure  to  establish 
his  right  to  recover,  he  can  undo  the  wrong.  Fulnter  vs.  Seitz, 
68  Pa.,  237,  8.  If  a  bill  or  check  be  drawn  in  so  careless  a 
manner  as  to  enable  a  third  person  to  practice  a  fraud,  the 
drawer  and  not  the  banker  must  bear  the  loss.  If  one  by  his 
acts,  or  silence,  or  negligence,  misleads  another,  whereby  an 
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innocent  person  suffers  a  loss,  the  blamable  party  must  bear 
it.  In  the  present  case,  the  drawer  of  a  note  for  one  hundred 
dollars  omitted  to  draw  a  line  after  the  amount,  but  left  a  blank 
space,  in  which  the  payee  fraudulently  wrote  the  words  "  and 
fifty,"  making  the  note  to  read  "  one  hundred  and  fifty  dollars." 
Held,  that  the  maker  was  liable  for  the  altered  face  of  the 
note  to  a  bona  fide  holder  for  value.  Garrard  vs.  Haddan^ 
67  Pa.,  82.  9.  An  alteration  of  a  negotiable  note  made  by  a 
visible  interlineation  of  the  words  "  with  interest  at  six  per 
cent.,"  without  the  knowledge  or  consent  of  the  owner,  renders 
the  note  absolutely  void  even  in  the  hands  of  an  innocent  pur- 
chaser for  value.  Gettysburg  Bank  vs.  Ckisolm^  169  Pa.,  564. 
Myers  ws.  Nell,  84  Pa.,  369.  10.  An  immaterial  alteration 
of  a  note,  which  changes  neither  names,  dates,  amount,  rate 
of  interest,  time  of  maturity,  place  of  payment  or  liability  of 
any  one,  in  the  absence  of  proof  of  fraud,  does  not  invali- 
date the  note.  Hadley  Falls  Bank  vs.  Loudenslager^  2  Pa. 
Dist.,  654.  Hepler  vs.  Bank,  13  Lancaster  Bar,  181.  Gardi- 
ner vs.  Fisk,  I  Pa.,  326.  II,  Any  alteration,  even  of  a 
letter,  in  an  instrument,  whereby  a  new  operation  is  given  to 
it,  is  termed  a  forgery,  where  done  without  the  knowledge  or 
consent  of  the  maker  of  it.  Hocher  vs.  Jamison,  2  W.  &  S.,  438. 

12.  Where  a  note  was  executed  on  January  3,  and  through 
inadvertence  was  made  to  bear  the  date  of  the  previous  year, 
an  alteration  of  the  date  by  the  holder  to  express  the  intention 
of  the  parties  was  not  such  a  change  as  would  avoid  the 
instrument.      Hammerschlag    vs.    Bank,    13    W.    N.,    205. 

1 3 .  The  holder  of  a  promissory  note,  the  date  of  which  appears, 
upon  inspection,  to  have  been  altered,  must  explain  the  altera- 
tion, and  show  it  has  been  lawfully  made,  before  it  can  be 
given  in  evidence.  The  maker  of  a  note  is  presumed  to  have 
made  it  clear  of  blemishes,  erasures  and  alterations ;  and  the 
burden  of  showing  it  was  defective,  when  issued,  is  upon  the 
holder.  Such  evidence  is  for  the  jury.  Heffner  vs.  IVenrick^ 
32    Pa.,  423.      VanDusen    vs.    Thomas,    10   W.    N.,    190. 

14.  Where,  in  a  promissory  note,  the  place  of  payment  was 
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added  after  it  was  signed,  the  alteration  is  material ;  and  where 
there  is  no  evidence  to  explain,  the  note  is  inadmissible.  The 
burden  of  proof  that  the  alterations  were  lawfully  made,  is 
upon  the  holder.  Hill  vs.  Cooley,  46  Pa.,  259.  SotUhwark 
Bank  vs.  Gross,  35  Pa.,  80.  15.  A  note  is  vitiated  by  the 
alteration  of  the  date,  unless  the  holders  account  for  the  alter- 
ation. The  presumption  that  a  note  has  been  altered  sets- 
aside  the  presumption  of  its  regular  negotiation  and  admits  the 
parties  to  testify,  if  not  interested.  Kennedy  vs.  Bank,  18  Pa.^ 
347.  16.  If  the  alteration  of  a  note  be  made  fraudulently,  or 
the  original  words  cannot  be  certainly  restored,  or  any  party 
has  become  affected  by  it  or  related  to  it,  so  that  the  alteration 
will  do  him  wrong,  the  party  making  the  alteration  must  abide 
by  it  and  its  consequences  ;  otherwise  he  may  restore  the  note 
to  its  original  form  and  force.  Kountz  vs.  Kennedy,  63  Pa.,. 
187.  17.  Where,  after  the  signing  of  a  promissory  note  by  a 
surety,  it  is  discovered  that  the  name  of  the  payee  is  erroneous,, 
and  the  same  is  corrected  by  the  principal  debtor  without  the 
surety's  knowledge  or  consent,  it  does  not  constitute  such  a 
material  alteration,  as  to  discharge  the  surety  from  liability  on 
the  note.  If  the  alteration  has  been  made  fraudulently,  or  if 
any  party  has  become  interested  in  the  note  or  affected  by  it 
or  related  to  it  since  the  alteration  in  such  a  way  that  the 
restoration  will  do  any  wrong  to  this  party,  the  party  must 
abide  by  the  alteration  he  has  made.  Kountz  vs.  Kennedy,  6y 
Pa.,    187.       Latshaw    vs.    Hiltebeitel,      12    W.    N.,    335. 

18.  Where  a  promissory  note  was  altered  by  raising  it  from 
eight  to  eighty  dollars  by  the  mere  addition  of  the  letter  "  y  " 
and  a  cipher  after  the  figure  8,  it  not  appearing  that  there  was 
negligence  in  the  manner  the  note  was  originally  drawn, 
held,  that  even  a  bona  fide  holder  cannot  recover  the 
sum    of   eighty    dollars.     Lear    vs.     Walls,    loi    Pa.,   57. 

19.  When  the  alteration  of  a  note,  bill  or  bond  is  made  by  the 
voluntary  act  of  the  creditor,  and  affects  injuriously  the 
responsibility  of  the  debtor,  the  security  is  gone.  It  is  inap- 
plicable to  an  alteration,  which  leaves  the  legal  effect  of  the 
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instrument  as  it  was  before.  Miller v^.  Gilleland,  19  Pa.,  119. 
20.  The  onus  of  showing  that  an  alteration  in  a  material  part 
of  a  note  was  lawfully  made,  is  on  the  holder.  Where  the 
parts  are  in  a  different  handwriting,  there  is  a  presumption  of 
alteration.  Simpson  vs.  SUukhouse,  9  Pa.,  186.  li^Uer  vs. 
Reed,  3  Grant,  52.  25  Pa.,  244.  Paine  vs.  Edsell,  19 
Pa.,  180.  Hopkins  vs.  Reed,  i  Pittsburg,  120.  Weiser's 
Estate,  5  York  Record,  5.  21.  If  an  alteration  has  been 
made  by  the  plaintiff  of  a  note  afler  it  came  into  his  hands, 
with  fraudulent  intent,  there  can  be  no  recovery  against  maker 
or  surety.  Miller  vs.  Stark,  148  Pa.,  164.  22.  The  rule 
that  an  apparent  alteration  invalidates  negotiable  paper,  does 
not  apply  with  equal  strictness  to  sealed  instruments.  Myton 
ws,Duff,l  Walker,  412.  23.  A  voluntary  alteration  of  a 
note  in  a  material  part  to  the  prejudice  of  the  maker  avoids  it, 
unless  done  with  the  consent  of  the  parties  affected  by  it.  Such 
a  wilful  act  differs  from  spoiliation  by  a  stranger,  or  accidental 
alteration  done  through  mistake,  where  the  note  remains 
•effectual  in  law,  as  it  was  before  alteration.  In  the  alteration 
of  commercial  paper,  the  rule  is  even  more  stringent  than  as 
to  the  alteration  of  instruments  under  seal,  the  law  casting  on 
the  holder  the  burden  of  disproving  any  apparent  material 
alteration  on  the  face  of  the  paper.  Neff  vs.  Homer,  63 
P&*>  ZV^'  ^4-  ^^^  subsequent  filling  out  of  a  commission 
clause  in  a  note  upon  which  judgment  is  entered,  is  a  material 
alteration  sufficient  to  avoid  the  note.  Full  justice,  however, 
may  be  accomplished  by  striking  out  that  portion  of  the  judg- 
ment and  allowing  the  rest  to  stand.  Rollins  vs.  Evans,  2  Lacka- 
wanna Jurist,  33.  25.  A  promissory  note,  of  which  the  date  has 
been  altered  without  the  consent  of  the  defendant,  the  endorser,  is 
thereby  rendered  void,  even  in  the  hands  of  an  innocent  endorsee. 
Stevens  vs.  Graham,  7  S  &  R.,  504.  Mylin's  Estate,  7  W.,  69. 
26.  A  promissory  note  which  shows  on  its  face  a  material  alter- 
ation, is  not  admissible  in  evidence  without  an  explanation  of 
the  alteration  showing  that  it  was  lawfully  made.  He  who 
takes  a  blemished  note,  takes  it  with  its  imperfections  on  its 
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head.  He  becomes  sponsor  for  them,  and  though  he  may  act 
honestly,  he  acts  negligently.  The  burden  of  proof  that  the 
alterations  were  lawfully  made  is  upon  the  holder.  The  par- 
ties affected  by  it  must  assent  to  the  alteration.  Simpson  vs. 
Siackhouse,  g  Pa.,  i86.  Hartley  vs.  Corboy,  150  Pa.,  23. 
27.  The  additition  of  a  place  of  payment  in  the  body  of  a 
promissory  note  by  the  maker,  after  its  endorsement  for  his 
accommodation,  by  filling  in  a  blank  in  the  printed  form,  is  not 
such  an  alteration  of  the  note  as  will  discharge  the  endorser. 
Wessellvs.  Glenn ^  108  Pa.,  104.  28.  Where  a  note  is  exe- 
cuted by  two  or  more  parties,  any  alteration  in  it,  without  the 
consent  of  all,  will  avoid  the  note  as  to  the  party  not  assenting. 
Wisetnan  vs.  Fleischer ^  6  Kulp,  275.  29.  Where  the  maker  of 
a  promissory  note,  which  had  been  drawn  by  him  for  a  certain 
sum,  and  endorsed  for  his  accommodation,  afterwards  altered 
it  to  a  larger  sum  by  means  of  a  space  in  the  printed  form  left 
vacant,  it  was  held  that  the  holder  was  entitled  to  judgment 
for  the  true  amount  of  the  note  against  the  endorser.  Worrall 
vs.  Gheen^  39  Pa.,  388.  30.  The  maker  of  a  promissory  note 
must  guard  the  public  against  frauds  and  alterations,  by  refus- 
ing to  sign  negotiable  paper  which  is  in  such  form  as  to  admit 
of  fraudulent  practices  with  ease  and  without  ready  detection. 
In  the  present  case,  there  was  written  on  the  margin  of  the 
note,  that  it  was  given  for  a  patent,  and  not  to  be  paid  until  a 
profit  specified  was  made.  This  condition  was  subsequently 
cut  off,  and  the  note  passed  to  a  bona  fide  endorsee  for  value 
without  notice.  The  consideration  failing  could  not  be  pleaded 
as  a  defence  against  an  innocent  holder.  Zimmerman  vs.  Rote^ 
75  Pa.,  188. 

V.  Neglect  by  forging.  When  the  endorsement  of  a 
note  is  forged,  such  indorsement  cannot  be  ratified  by  the  per- 
son whose  name  is  forged,  as  the  act  is  criminal  and  against 
public  policy.     Shislerws.  Vandike,g2  Pa.,  447. 

VI.  Neglect  by  release  of  maker.  If  the  endorsee  of 
a  note,  after  obtaining  judgment  against  the  maker,  should  dis- 
charge him  from  custody,  under  a  ca  sa^  issued  by  virtue  of 
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the  judgment,  the  debt  will  be  extinguished,  and  the  endorser 

released.     McFadden  vs.  Parker ^  4  D.,  275. 

VII.  Neglect  by  sealing.  An  instrument  is  a  specialty^ 
whatever  may  be  its  form,  if  it  be  under  seal.  If  a  promissory 
note  be  signed  by  three  parties,  and  one  of  them  affixes  his 
seal  to  his  signature,  a  joint  action  cannot  be  maintained 
against  the  three  ;  and  if  the  seal  be  affixed  afterwards  in  the 
absence  of  the  other  two,  the  instrument  is  rendered  void  as 
to  the  latter.     Prevail  vs.  Fitch,  5  Wh.,  325. 

VIII.  Neglect  BY  SIGNING  ON  SUNDAY,  i.  In  an  action 
upon  a  promissory  note,  proof  that  it  was  signed  on  Sunday  is 
a  defence  against  recovery  of  judgment.  If,  however,  the  con- 
tract upon  which  it  was  given  was  made  on  some  other  day, 
an  action  will  lie  upon  the  contract.  Kepner  vs.  Keefer,  6  W.^ 
231.  Linden  ws.  Hicks,  5  Legal  Opinion,  24.  2  Luzerne 
Register,  201.  2.  A  promissory  note  signed  on  Sunday^ 
though  dated  on  Saturday,  but  not  delivered  until  Monday,  is 
valid.     McCauley  vs.  Phipps,  i  Chester  Co.,  495. 

IX.  Neglect  by  which  lost.  When  diligent  search  has 
been  made,  unsuccessfully  for  a  note,  by  the  person  in  whose 
hands  the  law  presumes  it  to  be,  it  is  in  judgment  of  law  a  lost 
paper,  and  secondary  evidence  of  its  contents  is  admissible. 
Bellvs,  Young,  i  Grant,  175.  Biglervs,  Kellar,  12  Lancas- 
ter Bar,  60. 

X.  Neglect  in  acquiring  title.  Mere  suspicion  by 
the  purchaser  of  a  note  of  the  title  of  the  holder  thereto  at  the 
time  of  delivery,  would  not  prove  that  he  had  knowledge  that 
such  holder  was  guilty  of  a  breach  of  trust  in  passing  it 
Gilmore  vs.  Moorluad,  2 1  Pittsburg  Journal,  in. 

XI.  Neglect  in  being  executed  under  duress.  Where 
a  note  was  obtained  by  threats  of  personal  injury  or  by  a  pre- 
tence of  impending  arrest,  it  cannot  be  collected  by  the 
original  holder.  Longbothant  vs.  Longbothant,  2  Delaware 
Co.,  277. 

XII.  Neglect  in  copy  filed.  A  mere  copy  of  a  prom- 
issory note,  not  signed  by  plaintiff  or  his  counsel,  is  not  a  sufB- 
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cient  statement  under  the  provisions  of  the  act  of  May  25, 

1887  ;  because  it  does  not  state  the  amount  plaintiff  believes 

is  justly  due.     Gotddvs,  Gage,  5  Lancaster  Review,  no. 

XIII.  Neglect  in  date.  i.  The  endorsement  of  a  note 
with  the  date  left  out,  for  the  accommodation  of  the  maker  in 
the  renewal  of  a  note  in  bank,  is  an  implied  authority  to  the 
bank  to  insert  the  date,  on  its  acceptance  of  the  note.  Beck- 
teVs  Estate,  133  Pa.,  367.  2.  The  date  of  a  note  is  not 
essential  to  its  validity,  and  if  justice  requires  it,  the  real 
date  may  be  inquired  into  and  effect  given  to  the  instrument. 
McSparran  vs.  Neeley,  91  Pa.,  17. 

XIV.  Neglect  in  demand.  A  bank  is  responsible  for 
mistaking  the  date  of  a  note,  received  for  collection,  whereby 
it  was  presented  for  payment  before  the  proper  time,  and  the 
endorser  discharged.  Delaware  Co.  Bank  vs.  Broomhall,  38 
Pa.,  135. 

XV.  Neglect  in  drawing,  i  .  A  note  to  be  negotiable, 
must  be  for  the  payment  of  money  at  a  fixed  period  or  on  an 
event  which  must  inevitably  happen.  It  is  not  negotiable,  if 
its  payment  depends  upon  a  contingency,  although  that  may 
in  fact  happen.  The  addition  of  some  words  beyond  what  are 
necessary  to  constitute  a  negotiable  promissory  note,  does  not 
destroy  its  character  as  such.  Ernst  vs.  Steckman,  74  Pa.,  15. 
2.  A  note  in  the  singular  number,  "  I  promise,"  but  signed  by 
several,  is  a  joint  and  several  note.  Higerty  vs.  Higerty,  5 
Clark,  74.  3.  Where  a  note  is  given  for  a  patent  right,  and 
has  not  the  words,  "  given  for  a  patent  right,"  written  across 
its  face,  as  required  by  the  act  of  April  12,  1872,  an  innocent 
purchaser,  for  value,  of  the  note  is  not  affected  by  the  act. 
Hunter  vs.  Henninger,  93  Pa.,  373.  4.  A  promissory  note 
written  in  lead  pencil  is  valid.  Myers  vs.  Vanderbilty  84  Pa.  ,513. 
5.  By  the  act  of  April  12,  1872,  a  note  given  for  a  patent 
right  should  be  so  marked  on  its  face.  The  consideration  for 
such  notes  may  always  be  questioned.  Weanjer  vs.  Frantz,  1 1 
W.  K.,  163. 

XVI.  Neglect  in  endorsement,     i.  Plaintiff  sued  on  a 
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note  drawn  to  the  plaintiff's  order,  and  endorsed  in  blank  by 
the  defendant.  Held,  that  this  was  an  anomalous  instrument, 
not  in  mercantile  form,  and  that,  therefore,  the  endorsement  of 
itself  contained  no  obligation.  AUwine  vs.  Garbcrich,  2  Pear- 
son, 28,  30.  2.  The  value  of  a  note  is  not  destroyed  or  its 
negotiability  affected  by  the  fact  that  the  payee  writes  his  name 
upon  it  in  the  wrong  place,  when  the  mistake  is  immediately 
corrected,  or  that  it  contains  a  statement  of  his  financial  con- 
dition. Browning  vs.  Maurer,  16  Phila.,  125.  Dunning  vs. 
Heller^  15  Lancaster  Bar,  60.  3.  One  who  endorses  a  prom- 
issory note,  drawn  by  the  maker  to  his  own  order,  but  endorsed 
by  the  maker  after  the  said  endorser,  is  liable  thereon  to  the 
holder  of  the  note.  Central  Bank  vs.  Dreydoppel,  7  Lancaster 
Review,  313.  134  Pa. ,  499.  Ulbert  vs.  Finletter,  68  Pa. ,  247. 
4.  When  a  man  endorses  a  note  before  the  payee  has  done  so, 
he  assumes  the  position  of  second  endorser,  and  the  payee 
must  endorse  above  his  name  so  as  to  give  him  recourse  against 
such  payee.  Prior  to  act  of  April  26,  1855,  parol  evidence 
could  be  offered  to  show  that  the  intention  of  the  irregular 
endorser  was  to  guarantee  the  payment  of  the  note  to  the 
payee,  but  that  act  of  assembly  made  parol  evidence  of  such  a 
guaranty  unlawful.  Eilbert  vs.  Finkbeiner^  68  Pa.,  247.  Alter 
vs.  Langebartil,  5  Phila.,  151.  Ahlbomvs.  Wolf,  115  Pa.,  242. 
McNatightonv?^,  Haldeman,  5  Delaware  Co.,  278.  5.  Where 
a  promissory  note  is  made  to  the  joint  order  of  two  payees,  it 
is  immaterial  which  endorses  it  first.  In  such  case,  the  second 
endorser  does  not  vouch  for  the  genuineness  of  the  first,  as  in 
the  case  of  several  endorsers.  Foster  vs.  Collner,  107  Pa.,  305. 
6.  It  is  not  necessary  to  the  validity  of  an  endorsement  of  a 
promissory  note,  that  it  should  be  written  on  the  note  itself. 
It  may  be  equally  binding  if  made  on  a  separate  paper.  Heistcr 
vs.  Gibnon\  5  Phila.,  62.  7.  Where  the  name  of  an  endorser 
is  written  above  that  of  the  payee  on  a  note,  evidence  that  it 
was  placed  there  after  the  payee  had  endorsed,  is  admissible, 
and  upon  such  fact  being  established,  the  liabilities  ot  the  par- 
ties are  the  same  as  if  no  mistake  had  occurred.     Kirk  vs. 
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Slack,  1 8  Pittsburg  Journal,  42.  8.  In  a  suit  by  a  payee  of  a 
promissory  note  against  an  endorser,  where  the  latter*  wrote 
his  name  before  the  delivery  to  the  payee  to  enable  the  maker 
to  borrow  on  it  from  the  payee,  it  is  not  error  to  instruct  the 
jury,  that  if  the  note  was  endorsed  by  the  defendant,  and  a  loan 
was  made  on  the  faith  of  the  endorsement,  the  plaintiff  is  enti- 
tled to  recover.  If  the  endorsement  is  unexplained,  the  payee 
cannot  recover  against  the  endorser.  Lang  vs.  Fegenbtish,  4 
Pittsburg  Journal,  836.  9.  If  a  note  be  specially  endorsed,  its 
negotiability  is  at  an  end,  and  it  becomes  incapable  of  being 
sued  upon  by  anyone,  except  the  special  endorsee.  Lawrance 
vs.  Fussell,  yj  Pa,,  463.  Freeman* s  Bank  vs.  Butler,  4 
Kulp,  99.  ID.  When  one  puts  his  name  on  the  back  of 
negotiable  paper  before  the  payee  has  endorsed  it,  the  reasonable 
conclusion  is  that  he  means  to  pledge  in  some  shape  his  responsi- 
bility for  the  payment  thereof.  Liszman  vs.  Marx,  20  W.  If. ,  69. 
II.  Where  the  payee  of  a  note  endorses  his  name  thereon 
after  the  name  of  a  third  party,  the  endorsement  is  irregular. 
If,  at  the  time  the  holder  parts  with  his  money,  the  paper  is  on 
its  face  irregular,  out  of  the  usual  course  of  business,  its  effect 
cannot  be  prevented  by  afterwards  putting  it  into  a  regular 
shape.  Losee  vs.  Bissell,  76  Pa.,  459.  12.  Where  one  puts 
his  name  on  the  back  of  a  note  before  the  payee  has  endorsed 
it,  he  assumes  the  legal  relation  of  second  endorser.  An 
irregular  endorsement  of  a  note  should  put  a  purchaser  on 
inquiry,  and  affedts  him  with  notice  of  the  equities  of  the 
parties.  Swain  vs.  Halberstadt,  2  Foster,  160,  Losee  vs. 
Bissell,  Idem,  352.  13.  An  irregular  endorser  upon  a  prom- 
issory note,  without  value,  is  liable  only  according  to  the 
terms  of  his  agreement.  Metz  vs.  Leibner,  i  Schuylkill 
Record,  58.  14.  In  a  suit  by  the  payee  of  a  promissory  note 
against  an  irregular  endorser,  the  defendant  is  prima  facie  liable 
for  the  amount  of  the  note.  Pcntlattd  ws,  McClelland,  i  Pitts- 
burg, 164.  15.  The  negotiability  of  a  promissory  note  is  not 
destroyed  .by  the  fact  that  the  endorsement  of  a  corporation 
thereon  was  made  through  its  seal.     Rand  vs.  Dovey,  83  Pa,, 
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280.  16.  B  made  a  note  payable  to  T.  S  endorsed  it ;  after- 
wards J  endorsed  it,  and  it  was  discounted  by  a  bank  for  J.  Held, 
Aat  S  was  not  liable  either  to  the  bank  or  to  J,  without  evi- 
dence defiars  that  he  had  assumed  the  liability.  A  special 
agreement  in  such  case  might  be  established  by  proof. 
Schafer  vs.  Bank,  59  Pa.,  144.  17.  Where  a  third  party 
unintentionally  endorses  a  note  above  the  name  of  the  payee, 
Jie  is  not  liable  to  the  payee  or  to  a  bank  which  discounted 
the  note,  although  the  payee  is  liable  to  the  bank.  But  if 
such  irregular  endorser  pays  the  note,  he  is  entitled  to  substi- 
tution to  the  rights  of  the  bank  against  the  payee,  who  had 
^endorsed  the  note.  The  former  party  is  the  only  one  who  can 
set  up  the  statute  of  frauds  in  the  case  as  a  defence.  Slack 
vs.  Kirk,  67  Pa.,  384.  Shenk  vs.  Robeson,  2  Grant,  372. 
Barto  vs.  Schmeck,  28  Pa.,  447.  Smith  vs.  Kessler,  44  Pa., 
144.  18.  A  payee's  name  should  first  be  endorsed  on  a 
promissory  note  before  any  other  endorser  signs.  Warren  vs. 
Thompson,  6  W.  N.,  175.  Smith  ws,  McElwee,  i  W.  N.,  231. 
Wardin  vs.  Balfour,  Idem,  284.  19.  Since  the  passage  of  the 
statute  of  frauds  in  1855,  where  a  third  party  endorses  a  prom- 
issory note  before  the  payee,  his  irregular  endorsement  imposed 
upon  him  the  liabilities  of  a  second  endorser,  and  did  not  make 
him  liable  to  the  payee.  They  could  not  recover  against  him 
.as  a  guarantor,  because  of  the  'statute  of  frauds  ;  nor  as  an 
endorser  because  they  are  prior  parties  to  the  note.  Temple 
vs.  Baker,  125  Pa.,  641.  20.  A  forged  endorsement  of  a 
promissory  note  is  incapable  of  ratification,  and  no  action  can 
be  maintained  upon  it.  Where  the  fraud  involves  a  crime,  no 
action  can  be  be  maintained  upon  it.  Vandike  vs.  Shisler,  16 
Phila.,  4. 

XVII.  Neglect  IN  FRAUDULENTLY  ISSUING.  In  an  action 
by  an  endorsee  against  the  maker  of  a  promissory  note,  proof 
by  the  defendant  that  the  note  was  fraudulently  issued  puts 
the  plaintiff  to  proof  of  his  standing  as  a  bona  fide  holder  for 
value.     Lerch  Hardware  Co,  vs.  Bank,  109  Pa.,  240. 

XVIII.  Neglect  IN  GIVING  time.     i.  A  definite  exten- 
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sion  of  time  for  a  consideration  paid  by  the  maker,  without 
the  consent  of  the  endorser  of  a  note,  discharges  the  latter. 
Siebeneck  vs.  Bank,  17  W.  N.,  72.  ill  Pa.,  187.  2.  Time 
given  to  an  endorser  of  a  note,  or  a  composition  accepted 
from  him  by  the  holder,  does  not  discharge  the  drawer ;  yet 
the  maker  of  accommodation  paper  is  discharged  to  the  extent 
of  the  payments  made  by  the  endorser  to  the  holder.  Love 
vs.  Brcwn,  38  Pa.,  307. 

XIX.  Neglect  in  including  usurious  interest,  i.  The 
payment  of  usurious  interest  on  one  note  cannot  be  set  up 
as  a  defence  to  another  note  unconnected  with  it,  more  than 
six  months  after  the  payment  of  the  usury.  Mountain  City 
Co,  vs.  Bright,  2  Schuylkill  Record,  215.  2.  In  a  suit  by 
endorsee  against  endorser,  if  the  original  sale  of  the  usurious 
note  was  boTia  fide,  the  usury  law  does  not  apply ;  otherwise, 
if  the  note  was  endorsed  as  security  for  a  loan.  Wilson  vs. 
Lcinbach,  6  W.  N.,  483. 

XX.  Neglect  in  joining  the  parties  in  a  suit.  Several 
defendants  cannot  be  joined  in  an  action  ex  contractu,  unless 
their  liability  be  joint.  A  joint  action  cannot  be  maintained 
against  the  maker  and  endorser  of  a  promissory  note.  Faw- 
cett  vs.  Fell,  yy  Pa.,  308. 

XXI.  Neglect  in  location  of  signature.  A  note 
drawn  in  the  singular  number  and  signed  by  several,  has  been 
held  to  be  binding  as  the  joint  and  several  note  of  all.  A 
sealing  by  one  and  a  signature  without  seal  by  another,  might 
be  the  single  bill  pf  one  and  the  promissory  note  of  the  other. 
It  matters  little  where  the  signature  of  a  party  to  a  writing 
may  be  placed,  if  the  instrument  imports  an  obligation  or  an 
engagement,  and  is  accordingly  so  signed.  Whether  it  appear 
on  the  right  or  the  left  hand  of  the  paper,  the  signer  will  be 
presumed  to  be  bound  by  it,  where  no  other  inference  of  his 
intention  exists.  But  this  cannot  be  claimed,  where  the  signa- 
ture occupies  a  position  that  is  certainly  equivocal.  Still  less 
so,  when    the  position  is  that  of  a  subscribing  witness,  and 
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another  has  executed  the  instrument  prepared  for  the  signa- 
ture of  but  one  person.     Steininger  vs.  Hoch^  39  Pa.,  263. 

XXII.  Neglect  in  negotiability.  A  promissory  note 
having  on  its  face  a  memorandum  as  to  renewal  at  maturity, 
is  not  an  absolute,  unconditional  contract  to  pay  the  money  at 
maturity,  and  is  therefore  not  a  negotiable  instrument  upon 
which   an   endorser  is  liable.     Citizefis'Bank  vs.  PioUet,  126 

Pa.,  194. 

XXIII.  Neglect  in  notice.  If  there  is  no  time  men- 
tioned in  a  note,  as  where  payable  at  sight,  a  reasonable  time 
is  allowed  to  make  the  demand  on  the  promisor.  If  he 
refuse  to  pay,  immediate  notice  must  be  given  by  the  holder 
to  the  endorser.     Brenzer  vs.  Wightman,  7  W.  &  S.,  264. 

XXIV.  Neglect  in  obtaining  signature.  Fraud  in 
procuring  a  signature  to  a  negotiable  note,  is  no  defence  against 
one  who  purchased  the  note  before  maturity  in  the  course  of 
business.     State  Bank  vs.  Schreck,  i  Foster,  57. 

XXV.  Neglect  in  paying  forged  notes.  The  fact  that 
an  endorser  had  paid  other  forged  notes,  or  recognized  them 
as  valid,  will  not  estop  him  from  setting  up  a  defence  to  a 
forged  note.  It  would  be  a  harsh  rule  to  hold  that  a  man 
who  has  paid  one  or  more  forged  notes  to  save  the  honor  of 
the  maker,  thereby  rendered  himself  liable  upon  all  other 
forged  paper  which  the  makers  may  have  issued.  Cohen  vs. 
Teller,  93  Pa.,  127. 

XXVI.  Neglect  in  payment.  If  an  agent  lends  his 
principal's  money  on  a  note  to  himself,  the  debtor  cannot 
properly  pay  the  agent  after  he  has  been  informed  of  the  supe- 
rior right.     Fanners'  &  Mech,  Bank  vs.  King,  57  Pa.,  202. 

XXVII.  Neglect  in  place  of  presentment.  In  order 
to  charge  an  endorser,  it  is  indispensable  that  the  presentment 
of  the  note  for  payment  be  made  at  the  place  designated  in 
the  note.  In  the  absence  of  proof  that  the  presentment  was 
there  made,  the  endorser  will  be  absolutely  discharged.  Cecil 
Bank  vs.  Holt,  25  W.  N.,  386. 

XXVIII.  Neglect  in  renewing.     It  is  not  necessary 


IN    PENNSYLVANIA  1 299 

Promissory  Notes — Continued, 

that  a  promissory  note,  to  be  a  renewal  of  a  former  one,  should 
be  for  the  same  amount  or  have  the  same  time  to  run.  Ftdmer 
vs.  Bayer,  1 1  Lancaster  Review,  209. 

XXIX.  Neglect  in  signature,  i.  Where  it  is  the 
intention  of  parties  signing  a  promissory  note  to  bind  themselves 
only  in  a  representative  capacity,  they  should  incorporate  in 
the  body  of  the  note  "  as  trustees  of*  and  not  "  we  promise 
to  pay."  The  addition  of  official  character  to  the  signature 
will  not  of  itself  suffice.  Jones  vs.  Evam,  2  Luzerne  Law 
Times,  75.  Washburn  vs.  Ansley,  Idem,  41.  2.  The  mere 
addition  of  the  word  "president"  after  the  name  of  an 
endorser  of  a  promissory  note,  without  designating  the  com- 
pany of  which  he  is  president,  will  not  avail  to  relieve  him 
personally  as  to  strangers.  But  if  the  note  was  given  to  the 
holder  in  payment  of  a  debt  due  him  by  a  company  of  which 
the  endorser  was  president,  the  case  is  different.  Seyfert  vs. 
LoTtve,  27  Pittsburg  Journal,  32. 

XXX.  Neglect  in  specifying  nature  of  payment.  A 
note,  promising  to  pay  in  notes  of  a  particular  kind  or  on 
certain  banks,  is  not  a  negotiable  instrument  on  which  the 
endorsee  can  sue  in  his  own  name.  McComtick  vs.  Trotter, 
10  S.  &  R.y  94. 

XXXL  Neglect  in  time  of  payment.  Where  a  note 
does  not  specify  the  time  when  due  it  is  payable  on  demand. 
Kern  vs.  Kaffel,  i  W.  N.,  105.     Hall  vs.  Taby,  1 10  Pa.,  318. 

XXXIL  Neglect  of  consideration,  i.  Upon  the 
defendant  proving  that  a  note  was  improperly  obtained,  and 
placed  in  circulation  by  duress,  felony  or  fraud,  he  may  call 
the  plaintiff,  under  a  previous  notice,  to  show  that  he  is  a 
bona  fide  holder  for  value  ;  but  mere  absence  of  consideration 
between  the  original  parties  is  inoperative  to  place  the  plaintiff 
on  such  proof.  Albrecht  vs.  Strimpler,  7  Pa.,  477.  Porter  vs. 
Gunnison,  2  Grant,  300.  Durgman  vs.  Amsink,  yy  Pa.,  11 6. 
2.  The  holder  of  a  promissory  note,  who  had  no  notice  of 
the  equities  existing  between  the  maker  and  the  payee,  cannot 
be  affected  by  them,  unless  he  is  a  holder  without  consider- 
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ation.  Where  the  holder  of  a  note  received  it  for  an  antece- 
*dent  debt,  he  is  a  holder  for  a  valuable  consideration.  Bards- 
ley  vs.  Delp,  88  Pa.,  420.  Huddell,  In  re,  8  W.  N.,  407. 
3.  As  between  the  payer  and  payee  of  a  negotiable  note,  fail- 
ure of  consideration  may  be  set  up  as  a  defence ;  so,  also,  as 
between  the  payer  and  a  holder,  claiming  by  endorsement  or 
delivery  made  after  the  note  became  due.  Bametvs,  Offertnan, 
7  W.,  130.  4.  Where  an  accommodation  note  is  procured 
an  bad  faith,  and  is  passed  to  a  third  person  for  a  valuable  con- 
sideration, such  third  person  may  recover  from  the  maker  at 
least  the  amount  he  has  actually  paid  or  credited  the  payee  on 
the  faith  of  the  payer.  Becktiatis  vs.  Bank,  22  W.  N.,  53. 
5.  The  mere  possession  of  a  note  not  negotiable  implies  no 
consideration  for  its  transfer,  and  gives  the  holder  no  right  of 
action  on  it  in  his  own  name.  Birclebach  vs.  Wilkins,  22 
Pa.,  26.  6.  A  person  who  takes  a  note  after  it  is  due,  takes 
it  subject  to  all  objections  in  respect  to  want  of  consideration, 
•or  illegality,  and  all  other  objections  and  equities  affecting  the 
instrument  itself,  and  to  which  it  was  liable  in  the  hands  of 
liim  from  whom  he  takes  it.  Bower  vs.  Hastings,  36  Pa.,  288. 
7.  When  an  affidavit  alleges  failure  of  consideration,  the  cause 
of  the  failure  must  be  specifically  set  forth.  Bright  vs.  Hewitt^ 
.2  W.  H".,  626.  8.  Where  the  defence,  in  an  action  upon  a 
promissory  note  is  want  of  consideration,  the  onus  proba^idi  is 
upon  him.  Schneider  vs.  BecfUold,  3  Phila.,  50.  Broadbcll  vs. 
Jiuddleson,  2  W.  H".,  293.  Barik  vs.  Adams,  i  W.  N.,  430. 
jHackettstown  Bank  vs.  MattJuws,  3  W.  N.,  158.  9.  Where 
fln  a  suit  on  a  note  by  an  endorsee,  the  maker's  affidavit  of 
<lefence  sets  forth,  that  the  note  was  obtained  by  fraudulent 
representations,  and  that  he  believes  it  was  transferred  to 
plaintiff  without  consideration  to  avoid  this  defence,  the  affi- 
<lavit  is  sufficient  to  prevent  judgment.  Boomer  vs.  Henry,  2 
Pa.  Dist.,  357.  10.  It  is  a  good  defence,  in  a  suit  on  a  note 
•by  the  holder  against  the  maker,  that  the  nole  was  given  to 
the  payee  without  consideration  for  a  specific  purpose  other 
than  for  accommodation,  and  that  the  payee  endorsed  the  note 
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to  the  plaintiff  to  secure  a  pre-existing  indebtedness  and  with- 
out value.  Carpenter  vs.  Bank,  io6  Pa.,  170.  11.  The 
bona  fide  holder  of  a  note,  given  on  an  usurious  con- 
tract, will  not  be  affected  by  the  unlawfulness  of  the 
transaction,  if  he  took  it  without  knowledge  of  the 
usurious  consideration.  Creed  vs.  Stevens,  4  Wh.,  223.. 
12.  The  holder  of  an  accommodation  note,  pledged  as  col- 
lateral security  for  an  antecedent  debt,  is  not  a  purchaser  for 
value,  and  the  note  in  his  hands  may  be  impeached  for  fraud 
in  its  making  or  procurement.  Cummings  vs.  Boyd,  83 
Pa.,  372.  13.  Mere  inadequacy  of  consideration,  without 
warranty  or  fraud,  is  no  defence  to  the  payment  of  a  note,. 
given  for  the  purchase-money  of  goods.  Eagan  vs.  Call,  34 
Pa.,  238.  14.  It  is  not  necessary  to  give  the  full  face  value 
of  a  note,  in  order  to  become  a  holder  for  value.  An  affidavit 
of  defence,  that  the  payee  gave  no  consideration  for  the  note, 
is  of  no  ei!ect,  in  the  absence  of  an  explicit  denial  that  the 
plaintiff  is  a  bona  fide  holder.  Farepaugh  vs.  Baker,  21 
W.  H.,  299.  15.  A  promissory  note  which  has  been  given 
in  the  place  of  a  former  one,  with  an  extension  of  time  and  the 
release  of  an  endorser,  cannot  be  defended  against  on  the  want 
of  consideration  in  the  original.  Gatzmer  vs.  Pierce,  13 
Phila.,  88.  16.  The  holder  of  a  note  who  takes  it  before 
maturity  in  payment  of  a  pre-existing  debt,  cannot  be  sub- 
jected to  equities  which  might  have  furnished  a  defence  between 
the  original  parties,  of  which  he  had  no  notice.  But  if  the 
paper  be  taken  as  collateral  security  merely  for  the  ante- 
cedent debt,  the  defendant  may  aver  any  ground  of  defence 
which  would  have  been  competent  between  the  original  parties. 
Gleason  vs.  Crider,  14  Pa.  County,  670.  Maynardws.  Bank, 
98  Pa.,  250.  17.  Where  a  negotiable  note  was  obtained  by 
fraud,  felony  or  force,  and  fraudulently  put  in  circulation ;  in 
an  action  by  the  holder  against  the  maker,  the  former  must 
show  that  he  is  a  holder  for  value  before  maturity  of  the  note, 
without  notice  of  the  fraud.  Hutchinson  vs.  Boggs,  28 
Pa.,  294.     Gray  vs.  Bank,  29  Pa.,  365.     Hoffman  ws,  Foster^ 
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43  Pa.,  137.  18.  Where  a  note  was  obtained  by  duress  of 
the  maker  who  was  in  prison,  and  endorsed  in  good  faith, 
without  any  knowledge  of  the  duress  on  the  part  of  the 
endorser,  in  a  suit  by  the  holder,  who  was  guilty  of  the  duress, 
against  the  endorser,  the  latter  may  set  up  the  duress  of  the 
maker  as  a  defence  to  the  action.  Griffith  vs.  Sitgreaves^  90  Pa. , 
161.  19.  He  who  chooses  to  sign  a  negotiable  instrument  for 
the  benefit  of  a  friend,  as  the  maker  of  accommodation  paper, 
must  abide  the  consequences,  even  if  his  friend  pledge  it  to  a 
third  party  for  an  old  debt.  Proof  that  it  was  accommodation 
paper,  will  not  put  the  holder  on  proof  of  the  consideration 
paid.  The  legal  presumption  is  that  he  is  a  holder  for  value. 
This  presumption  is  rebutted  by  proof  that  the  bill  was  nego- 
tiated after  maturity.  So,  where  the  note  was  procured  by 
fraud,  the  holder  must  show  himself  to  be  a  holder  for  value, 
before  maturity,  and  without  notice.  Hart  vs.  Trust  Co.^  118 
Pa.,  569.  Lord  vs.  Ocean  Bank,  20  Pa.,  384.  National 
Union  Bank  vs.  Todd,  132  Pa.,  312.  Work  vs.  Kase,  34  Pa., 
138.  20.  In  a  suit  by  the  endorsee  of  a  note  against  the 
maker,  an  affidavit  of  defence  is  sufficient,  which  alleges  a  good 
defence  to  the  notes,  and  that  the  plaintiff's  name  is  used  as  a 
mere  cover  to  prevent  a  defence  against  the  payee,  the  real 
owner.  Delp  vs.  Sowers,  5  W.  N.,  167.  Gordon  vs.  Siilz, 
Idem,  169.  Harvey  vs.  Smith,  4  W.  N.,  572.  Williafns  vs. 
Williams,  7  W.  N.,  388.  21.  By  the  act  of  April  12,  1872, 
the  effect  of  writing  or  stamping  upon  a  promissory  note  the 
words  "  given  for  a  patent  right "  is  to  render  such  note  in  the 
hands  of  a  purchaser  and  holder  subject  to  the  same  defences 
as  if  in  the  hands  of  the  original  owner,  as  that  the  patent  is 
void,  and  that  the  consideration  has  failed.  If  these  words 
are  not  inserted,  and  an  innocent  holder  takes  such  note  before 
maturity  for  value  and  without  notice  of  the  consideration,  he 
takes  it  clear  of  all  the  equities  between  the  original  parties. 
Haskell  vs.  Jo7tes,  86  Pa.,  173.  22.  The  words  "without 
defalcation  "  in  a  note  under  seal,  do  not  preclude  the  obligor 
from  defending  in  a  suit  brought  by  the  assignee  for  valuable 
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consideration.     De&lcation  is  setting  off  another  account  or 
contract — ^perhaps  total  want  of  consideration,  founded  on 
fraud,  imposition  and  falsehood,  is  not  defalcation ;  though 
being  relieved  in  the  same  way,  they  are  blended.    Hauk  vs. 
F(^eyy  2  P.  &  W.,  250.     23.  In  an  action  by  an  endorsee 
against  the  maker  of  a  note,  the  plaintiff  is  not  bound  to  show 
what  he  paid  for  the  note,  although  notice  has  been  given  him 
to  prove  the  consideration ;  unless  the  defendant  shows  facts 
which  exonerate  him  from  payment,  except  to  a  bona  fide 
holder.    Jarden  vs.  Davis ^  5    Wh.,  338.     24.  On   proof  of 
the  loss  or  larceny    of   negotiable  paper,  the  holder   must 
affirmatively  show  that    he  took    it   in  the  usual  course  of 
business  for  value.     Kuhns  vs.  Gettysburg  Bank^  68  Pa.,  445. 
25.  An  accommodation  note,  in  the  strict  sense,  is  a  loan  of 
the  maker's  credit,  without  instructions  as  to  the  manner  of  its 
use.     The  defendant  endorsed  a  note  in  blank,  and  left  it  to 
be  signed  by  the  maker  for  a  particular  purpose.     It  was  not 
so  used,  and  hence  was  a  fraud  upon  the  endorser.    The  hold- 
ers not  having  obtained  the  note  for  a  new  or  valuable  consid- 
eration were  not  protected,  and  could  not  recover  from  the 
endorser.     Lenheimws.  Wilmarding,  55  Pa.,   73.     26.  In  a 
suit  against  the  maker  of  a  promissory  note,  payable  without 
de&Ication,  by  a  bona  fide  holder  for  valuable  consideration, 
evidence  cannot  be  given  by  the  defendant,  under  a  plea  of 
payment,  of  a  failure  of  the  consideration  for  which  the  note 
was  given.     Lewis  vs.  Reeder,  9  S.  &  R.,  193.     27.  The  pre- 
sumption is  that  the  endorsee  of  a  negotiable  note  obtained  it 
for  a  valuable  consideration  in  the  usual  course  of  business, 
before  it  became  due.     Nothing  but  clear  evidence  of  knowl- 
edge or  notice,  or  mala  fides  ^  can  impeach  1^^  prima  facie  title 
of  the  negotiable  paper,  taken  before  maturity.    Lockhaven 
Bank  vs.  Wheeler,  i  Schuylkill  Record,  65.     Pottsville  Bank 
vs.  Vandusen,  Idem,  185.     Battles  ws,  Laudenslager,  84  Pa., 
446.     Moorheadvs.  Gilmore,  TJ  Pa.,  119.     Sqylor  vs.  Bank, 
I  Walker,  328.     28.  Where  a  party  accepts  an  over-due  note, 
he  takes  it  with  all  its  imperfections.     In  an  action  by  the 
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assignee  or  endorsee  of  such  note  against  the  maker,  where 
notice  has  been  given  that  proof  of  the  consideration  for  the 
making  and  transfer  will  be  required  at  the  trial,  evidence  to 
show  the  note  was  fraudulently  put  in  circulation  is  admissible, 
in  order  to  compel  the  plaintiff  to  show  the  consideration  paid. 
Maples  vs.  Browne^  48  Pa.,  458.  29.  The  endorsee  of  a 
negotiable  note,  who  took  it  before  maturity,  bona  fide,  for 
value,  without  notice,  is  entitled  to  recover  from  the  maker, 
though  a  fraud  was  practiced  on  the  latter  in  obtaining  his  sig- 
nature to  the  note.  The  defence  of  drunkenness  in  the  maker 
cannot  be  set  up  against  the  innocent  holder  of  a  negotiable 
note.  The  fact  that  the  holder  obtained  the  note  under  cir- 
cumstances which  ought  to  have  excited  suspidon,  will  not 
defeat  a  recovery ;  it  must  be  shown  that  it  was  taken  mala 
fide,  McSparran  vs.  Neeley,  91  Pa.,  17.  Clarion  Bank 
vs.  Lawson,  165  Pa.,  199.  Phelan  vs.  Moss,  67  Pa., 
59.  State  Bank  vs.  McCoy,  20  Pittsburg  Journal,  5. 
30.  Where  the  maker  of  a  negotiable  note  is  induced,  without 
negligence  on  his  part,  to  sign  it  by  fraudulent  representation, 
that  it  is  an  instrument  of  an  entirely  different  nature,  the  maker 
is  not  liable.  Mercur  vs.  Sckwarkie,  3  Lancaster  Bar,  No.  49. 
3  Legal  Opinion,  233.  31.  The  principle  that  the  considera- 
tion of  a  promissory  note  cannot  be  inquired  into  in  the  case 
of  a  holder  for  value,  does  not  apply  to  the  case  of  such  a 
paper  made  by  a  lunatic.  Moore  vs.  Hershey,  90  Pa.,  196. 
32.  The  endorsee  of  an  accommodation  note  may  recover  the 
whole  amount  of  it  from  the  maker,  although  he  purchased  it 
from  the  payee  at  a  greater  discount  than  six  per  cent.  Moore 
vs.  Baird,  30  Pa.,  138.  33.  A  promissory  note  is  void, 
where  the  consideration  therefor  is  the  promise  of  the  payee 
that  he  will  refrain  from  prosecuting  the  son  of  the  maker  for 
forgery.  Such  compounding  of  a  crime  is  in  itself  a  misde- 
meanor. Oxford  Bank  vs.  Kirk,  90  Pa.,  49.  34.  The  rule 
of  evidence  excluding  a  party  to  a  negotiable  instrument  testi- 
fying against  its  validity,  applies  only  to  cases  where  it  has 
been   actually  negotiated  in  the   usual   course  of  business. 
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Parke  vs.  Smithy  4  W,  &  S.,  287.  35.  The  general  rule  la 
regard  to  commercial  paper  is  that  the  plaintifT  is  a  bona  fide 
holder,  and  the  burden  is  on  the  defendant  to  show  that  he  is* 
not.  When,  however,  the  defendant  has  shown  that  the  note 
was  obtained  or  put  into  circulation  by  fraud  or  undue  means, 
the  maker  may  require  proof  of  consideration.  Real  Estate 
Investment  Co,  vs.  Russell,  148  Pa.,  496.  Poulteney  vs.  Birdy 
6  W.  N.,  486.  36.  One  who  takes  an  accommodation  note  as-^ 
collateral  security  for  an  antecedent  debt,  is  not  a  holder  for 
value,  nor  does  he  become  so  by  renewing  the*  note  at  matu- 
rity, no  additional  consideration  being  given  for  the  renewed 
note.  Royer  vs.  Keystone  Bank,  83  Pa.,  248.  37.  Before  the 
holder  of  negotiable  paper  can  be  required  to  prove  his  bona 
fides,  it  must  appear  either  that  the  instrument  was  obtained 
originally,  or  was  put  in  circulation  subsequently,  by  fraud  or 
undue  means.  Want  or  failure  of  consideration,  or  that  aa 
agent  or  broker  to  whom  it  was  entrusted  for  negotiation  had 
fraudulently  misappropriated  the  proceeds  of  its  discount,  will 
not  suffice  for  that  purpose.  The  maker,  by  its  negotiable 
form,  authorizes  the  payee  to  put  it  in  circulation.  But 
where  a  man  has  lost  or  been  robbed  or  defrauded  of  the  note, 
he  has  a  claim  to  protection  against  mala  fide  holders.  Sloart 
vs.  Union  Banking  Co.,  67  Pa.,  472.  38.  The  original  par- 
ties to  commercial  paper  cannot  by  subsequent  acts  compro- 
mise the  rights  of  endorsees.  If  the  note  was  passed  without 
consideration,  or  as  security  for  an  antecedent  debt  or  endorse- 
ment, the  holder  occupies  the  same  position  as  the  payee. 
Smith  vs.  Hogeland,  78  Pa.,  252.  39.  In  a  suit  against  the 
endorser  of  a  promissory  note,  an  affidavit  of  defence  is  suffi- 
cient to  prevent  judgment,  where  it  alleges  facts  to  show  that 
the  endorsement  was  obtained  by  misrepresentation,  and  that 
the  note  was  negotiated  in  fraud  of  his  rights.  Smith  vs.  Loatr 
Ass*n,  93  Pa.,  19.  40.  In  the  absence  of  fraud,  the  maker  of 
an  accommodation  note  cannot  set  up  want  of  consideration 
as  a  defence  against  a  holder  with  notice  to  whom  it  has  been 
pledged  as  collateral  security  for  an  antecedent  debt  by  the 


1306  THE    LAW    OF    NEGLIGENCE 

Promissory  Notes — Continued, 

payee.  Twining  vs.  Hunt^  7  W.  N.,  223.  41.  The  maker  of 
a  non-negotiable  note  may  defeat  a  recovery  on  it  in  the  hands 
of  a  third  party  to  whom  it  has  been  assigned  for  a  valuable 
consideration,  by  setting  up  the  want  of  consideration  or  any 
other  equitable  defence.  Wetter  vs.  Kilcy^  95  Pa,,  461. 
42.  The  equitable  transferee  of  a  non-negotiable  note  takes 
it  subject  to  all  the  equities  existing  between  the  original  par- 
ties at  the  time  of  the  transfer.  Wftite  vs.  Heylman,  34  Pa., 
142.  43.  If  a  note  be  given  for  an  entire  consideration,  part 
of  which  is  legal  and  part  illegal,  the  whole  contract  fails, 
and  there  can  be  no  recovery,  as  between  the  original  par- 
ties. Yundt  vs.  Roberts^  5  R,,  138.  Frazier  vs.  T/wmpsan, 
2  W.  &  S.,  235. 

XXXIII.  Neglect  of  date.  Although  any  material 
alteration  in  a  promissory  note,  after  its  endorsement,  will 
invalidate  it  as  to  the  endorser,  yet  if  it  be  without  date  when 
endorsed,  the  law  will  imply  that  the  endorser  authorizes  the 
filling  in  of  the  date,  and  such  filling  in  by  the  maker  will  not 
relieve  the  endorser  from  liability.  Hepler  vs.  Savings  Bank, 
97  Pa.,  420. 

XXXIV.  Neglect  of  date  of  payment.  Where  no 
time  for  payment  is  mentioned  in  a  note,  the  legal  inference  is 
that  it  is  payable  on  demand,  which  may  be  rebutted  by  proof 
of  a  parol  contemporaneous  agreement  fixing  the  time  of  pay- 
ment    Homer  vs.  Homer,  145  Pa.,  258. 

XXXV.  Neglect  of  demand  for  payment,  i.  A 
waiver  of  protest  by  an  endorser,  even'  if  it  be  not  in  writing, 
dispenses  with  the  necessity  of  demanding  payment  of  the  maker 
or  giving  the  er^dorser  notice  of  non-payment.  Annville  Bank 
vs.  Kettering,  2  Chester  Co.,  109,  551.  2.  To  render  the 
endorser  of  a  note  liable,  demand  must  be  made  of  the  maker, 
if  at  a  bank  or  place  of  business,  within  business  hours ;  if  at  his 
residence,  at  a  reasonable  time.  Askton  vs.  Dull,  2  Foster,  64. 
2 1  Pittsburg  Journal,  1 36.  3.  The  duty  of  demand  and  notice,  in 
order  to  hold  an  endorser,  is  not  a  part  of  the  contract,  but  a  step 
in  the  legal  remedy,  and  may  be  waived.  Oral  proof  may  be  given 
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of  such  waiver.  Barclay  vs.  Weaver,  19  Pa.,  401.  4.  A 
presentment  at  the  maker's  usual  place  of  business,  during  bus- 
iness hours,  there  being  no  one  there  to  answer,  is  a  sufficient 
demand  to  charge  the  endorser ;  for  the  maker  is  bound  to 
have  a  suitable  person  there  to  answer  inquiries,  and  pay  his 
notes,  if  there  demanded.  But  where  a  party  has  no  place  of 
business,  or  residence,  or  has  removed,  the  nature  of  the 
inquiries  made  as  to  his  whereabouts  it  seems  should  be  set 
forth  in  the  notarial  certificate  of  protest.  Baumgardner  vs. 
Reeves,  35  Pa.,  250.  5.  In  protesting  a  promissory  note,  the 
notary  certified  that  during  business  hours  he  had  called  at  the 
bank  and  found  it  closed ;  held,  that  this  was  sufficient  demand 
to  charge  the  endorsers.  Berg  vs.  Abbott,  83  Pa.,  177. 
6.  When  a  note  is  endorsed  before  it  is  due,  the  holder  must 
present  it  for  payment  at  maturity,  and  in  case  of  default,  must 
give  immediate  notice  of  the  dishonor.  But  if  endorsed  after 
the  note  becomes  due,  it  is  payable  whenever  the  holder 
demands  it,  and  for  this  purpose,  an  action  of  law  is  a  sufficient 
demand,  as  between  the  maker  and  holder.  Patterson  vs.  Todd, 
18  Pa.,  431.  Bircleback  ws.  Wilkins,  22  Pa.,  28.  7.  Where 
a  note  is  payable  at  a  bank,  an  assertion  in  the  protest  of  demand 
at  the  bank  is  sufficient  prima  facie  evidence  of  such  demand. 
Proof  of  a  delivery  of  such  note  by  the  cashier  to  the  notary 
for  protest  on  the  last  day  of  grace,  and  presentation  by  him 
at  the  bank  on  the  day  following  suffices.  Briitain  vs.  Bank, 
5  W.  &  S.,  Zj,  8.  The  fact  that  the  maker  of  a  promissory 
note  resides  in  a  different  state  from  the  place  at  which  the  note 
is  dated,  does  not  relieve  the  holder  from  the  duty  of  demanding 
payment  of  the  maker  at  his  residence,  and  his  neglect  to  do 
so,  or  to  use  due  diligence  to  do  so,  discharges  the  endorser. 
Browning  vs.  Artnstrong,  9  Phila.,  59.     3  Legal  Opinion,  343. 

9.  Demand  at  the  place  fixed  for  the  payment  of  a  note  is 
not  necessary  in  order  to  hold  the  maker.  Collins  vs. 
Naylor,  10  Phila.,  437.    Patdojis  vs.  McPherson,  2  W.  N.,  172. 

10.  In  an  action  against  the  drawer  of  a  promissory  note, 
proofs  of  demand,  protest  and  notice  are  unnecessary.  Coon  vs. 


1308  THE     LAW    OF    NEGLIGENCE 

Promissory  Notes — Continued, 

Caffrey,  6  Luzerne  Register,  jj,     11.  It  is  a  sufficient  pre- 
sentment, demand,  and  refusal  of  payment  of  a  note,  or  a  legal 
equivalent  thereto,  that  it  was  in  the  banking  house  where  it 
was  made  payable  on  the  day  it  fell  due,  and  that  there  were 
no  funds  of  the  maker  there,  nor  other  provision  for  payment 
Hallaivell  vs,  Curry,  41  Pa.,  322.     Slierer  vs.  Eastern  Bank. 
33  Pa.,  134.    12.  The  holder  of  a  note  payable  at  a  particular 
place,  is  under  no  obligation  to  demand  payment  of  the  maker 
at  its  maturity,  nor  does  it  release  him  by  retaining  the  note 
at  the  request  of  the  payee,  upon  his  promise  to  pay  it,  without 
subjecting  the  holder  to  the  trouble  or  cost  of  collecting  it. 
The  maker  of  the  note  might  have  discharged  his  liability,  by 
depositing  the  amount  of  the  note  at  the  office  where  it  was 
made  payable.  Hocking  Valley  Bank  vs.  Barton^  72  Pa.,  1 14. 
13.  The  cessation  of  mails  and  commercial  intercourse  with  a 
blockaded  city  during  a  national  war,  is  a  sufficient  excuse  for 
the  omission  of  demand  for  payment  of  a  note  upon  a  party  in 
such  city,  while  the  impediment  exists.     House  vs.  Adains,  48 
Pa.,  261.      14.  The  holder  of  a  note,  to  render  the  endorser 
liable,  must  demand  payment  of  the  note  from  the  maker,  or 
in  his  absence,  from  his  clerk  or  agent  on  the  last  of  the  days 
of  grace,  and    give   due  notice  of  the  non-payment  to  the 
endorser.     A  demand  on  the  maker  before  the  last  day  of 
grace  must  pass  for  nothing.    Jackson  vs.  Newton,  8  W.,  401. 
Bauman's  Estate,  5  Luzerne  Law  Times,   87.     9  Lancaster 
Bar,  55.    Beainvs,  Grosch,  Idem,  69.     15.  Where  the  maker 
of  a  note  has  absconded  before  the  time  of  payment,  it  is 
not  necessary  to    prove   inquiry  for   him   at   his   late   resi- 
dence, and  an  effort  to  obtain  payment,  in  order  to  charge 
the    endorser.      Otherwise,    when    the    maker    has    merely 
changed  his  residence.     Lehman  vs.  Jones^  i  W.  &  S.,  126. 
16.  The  making  and  dating  of  a  note  at  a  particular  place  is 
not  equivalent  to  making  it  payable  there,  nor  does  it  supersede 
the  necessity  for  presentment  and  demand  at  the  residence  or 
place  of  business  of  the  maker  if  it  be  known,  or  if  by  due 
diligence  in  making  inquiry  it  could  be  ascertained.     Oxnard 
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vs.  Varnum,  iii  Pa.,  193.  Lightner  vs,  Wiil,  2  W.  &  S., 
140.  17.  When  a  promissory  note  is  payable  at  a  particular 
place,  such  as  a  bank,  and  on  a  particular  day,  and  the 
endorsee  is  there  at  the  time  to  receive  payment,  no  further 
demand  on  the  drawer  is  necessary  in  order  to  charge  the 
endorser.  Rahn  vs.  Bank,  i  R.,  335.  Bechtel  vs.  Miners' 
Bank,  2  Phila.,  121.  18.  A  notice,  sent  through  the  post 
office  to  the  maker  of  a  note  is  not  such  a  demand  as  the  law 
requires,  when  the  maker's  residence  is  known.  The  holder 
or  his  agent  should  call  on  the  maker  on  the  last  day  of  grace, 
and  present  the  note  and  demand  payment.  If  this  be  not 
done,  the  maker  remains  responsible,  but  the  endorser  is  dis- 
charged. The  endorsee  is  bound  to  apply  to  the  maker  of  the 
note,  and  must  know  who  he  is,  and  where  he  lives,  unless  the 
note  is  payable  at  a  bank  or  some  other  specified  place. 
Before  suing  the  endorser,  the  holder  must  show  a  demand 
or  due  diligence  to  obtain  the  money  from  the  maker. 
Stuckertvs.  Anderson,  3  Wh.,  118.  19.  If  a  notary  fail  to 
demand  payment  by  the  maker  of  a  promissory  note  owing  to 
the  holder  failing  to  acquaint  him  with  the  address,  and  the 
endorser  is  thereby  released,  the  notary  public  is  not  liable. 
Vandewater  ws,  Williamso?t,  6  W.  N.,  350. 

XXXVI.  Neglect  of  endorser,  i.  The  names  of  the 
payees  of  a  note  appeared  on  the  back  of  a  note  in  the  proper 
position,  while  the  defendant  endorsed  the  paper  at  the  remote 
end  by  inverting  his  name,  instead  of  placing  it  under  the 
name  of  the  payees.  Held,  that  this  irregular  endorsement 
did  not  relieve  the  defendant  of  liability,  as  he  could  have 
recourse  against  the  payees.  The  fact  that  the  defendant 
endorsed  first  in  point  of  time,  can  have  no  influence,  for  pre- 
sumably he  knew  that  his  endorsement  would  be  nugatory, 
unless  preceded  by  that  of  the  payee.  If,  however,  the  payees 
had  written  their  names  in  the  same  direction  and  immediately 
under  the  endorsement  of  the  defendant,  the  inference  would  be 
plain  that  they  did  not  intend  that  he  should  have  recourse  to 
them.     Arnot  vs.  Symonds,  85  Pa.,  99.     2.  A  bond  of  indem- 
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nity  given  to  an  accommodation  endorser  conditioned  upon  the 
payment  of  certain  notes,  does  not  cover  renewals.  When  a 
new  note  was  received  for  the  old  one,  the  latter  thereby 
became  extinguished.  Mount  Pleasant  Bank's  Appeal,  82  Pa.^ 
488.  3.  Where  the  endorsement  of  a  note  is  not  in  the  usual 
form,  as  a  note  to  Susanna  A.  Prahl,  endorsed  Mrs.  Prahl,  it  is 
irregular,  and  the  title  must  be  established  by  evidence  before 
a  jury.  Plaintiff  is  not  entitled  to  judgment  for  want  of  an 
affidavit  of  defence.  Prahl  vs,  Smoltz,  6  W.  H.,  571. 
4.  Where  a  party  signs  a  note  on  its  face  and  under  the  name 
of  the  maker,  and  attaches  the  word  "  endorser  *'  to  his  name, 
it  is  an  irregular  endorsement.  Schwenk  vs.  Yost,  9  W.  N., 
16.  5.  The  rule  that  an  addition  to  the  signature  of  an 
endorser  to  a  promissory  note,  e,  g,, "  President,"  will  not 
exempt  the  endorsee  from  individual  liability,  does  not  extend 
to  a  case  where  the  note  remains  in  the  hands  of  the  original 
endorsee,  who  took  it  in  payment  of  a  debt  due  by  the  com- 
pany of  which  the  endorser  was  president,  and  with  full 
knowledge  that  the  endorsement  was  intended  to  be  the  con- 
tract of  the  company.  Seyfert  vs.  Lowe,  7  W.  H".,  39. 
6.  The  holder  of  a  negotiable  note  by  an  agreement  with  the 
maker,  for  valuable  consideration,  extended  the  time  for  its 
payment,  and  afterwards  endorsed  the  same  to  a  third  person 
without  notice  of  such  agreement  Held,  that  he  was  liable 
to  the  endorsee,  without  demand  of  payment  from  the  maker, 
protest  or  notice.     Williams  vs.  Brobst,    10  W,,  iii. 

XXXVII.  Neglect  of  holder,  i  .  In  a  question  between 
the  holder  and  the  endorser  of  a  note,  as  to  the  exoneration 
of  the  latter  by  the  negligence  of  the  holder,  the  endorser 
cannot  give  evidence  of  the  ability  of  the  maker  at  a  time 
when  the  holder  had  not  the  power  to  enforce  payment 
Bank  of  Penna,  vs.  Reed,  i  W.  &  S.,  loi.  2.  It  is  a  rule, 
that  an  extension  of  time  by  a  valid  agreement  between 
the  creditor  and  the  principal  will,  as  a  general  rule, 
discharge  the  endorser.  But  a  discharge  of  the  debtor  by 
the   creditor  will  not  discharge    the   surety,  if  there  be  an 
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agreement  between  the  creditor  and  the  debtor  that  the  surety 
shall  not  be  discharged.  Hence,  if  an  agreement  by  the 
holder  of  a  note  with  the  maker  for  delay  expressly  reserves 
the  rights  of  the  holder  in  the  intermediate  time  against  the 
endorser,  it  will  not  discharge  the  latter.  Hagey  vs.  Hill^  75 
Pa.yiii.  3.  Payment  of  a  promissory  note  by  the  maker 
before  maturity  does  not  extinguish  it  as  against  a  bona  fide 
holder  without  notice.  Runyan  vs.  Reed,  5  Clark,  439.  4.  The 
endorser  of  a  protected  note  cannot  call  upon  the  holder  ta 
sue  the  maker  and  if  he  refuses,  relieve  himself  from  liability- 
It  is  his  duty  to  take  it  up  and  bring  suit  himself.  Beebe  vs- 
Bank.j^.  &  S.,  375.  McCamantws,  Trust  Co.,  1 5  W.  N.,  124. 
XXXVIII.  Neglect  of  legal  consideration,  i.  A 
promissory  note  given  to  the  prosecutor  to  stifle  a  prosecution 
for  felony  is  void,  but  in  the  case  of  the  settlement  of  certain  mis- 
demeanors which  may  lawfully  be  settled  by  the  parties  them- 
selves, such  note  given  therefor  would  be  good.  Geier  vs. 
Shade,  109  Pa,,  180.  2.  A  promissory  note,  given  in  a 
g^ambling  transaction  is  void  ;  although  negotiable  in  form, 
and  in  the  hands  of  an  innocent  holder  for  value.  Harper  vs. 
Young,  112  Pa.,  419.  3.  A  note  is  not  invalid,  because  given 
in  the  settlement  before  a  committing  magistrate  of  a  criminal 
prosecution  for  obtaining  goods  by  means  of  false  pretences, 
such  settlement  being  authorized  by  the  act  of  March  3 1 , 
i860.  Rothermalws.  Hughes,  134  Pa.,  510.  4.  Promissory 
notes  given  as  a  margin  to  cover  a  rise  or  a  fall  in  the  price  of 
stocks  not  actually  paid  for  and  delivered,  are  the  instruments 
of  a  wager,  and  cannot  be  recovered.  Swartz's  Appeal,  3 
Brewster,  131.  Fareira  vs.  Gabell,  6  W.  N.,490.  Garo)  vs. 
Bennett,  153  Pa.,  247.  5.  An  obligation  given  in  compro- 
mise of  a  felony  is  void.  But  as  regards  misdemeanors,  there 
is  some  conflict  among  the  decisions,  some  of  them  holding 
that  while  the  compromise  of  some  misdemeanors  would  be 
an  unlawful  consideration  for  a  contract,  it  would  be  other- 
wise as  respects  some  others  of  less  infamy.  Watson  vs. 
Supplec,  15  W.  N.,  91.         6.  A  promissory  note  given  by  a 
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parent  to  stifle  a  criminal  prosecution  against  a  son,  and  not  in 
direct  settlement  and  discharge  of  the  debt,  is  not  recover- 
able by  suit.  IVafson  vs.  Supplce^  Montgomery  Co.  Law 
Reporter,  1885. 

XXXIX.  Neglect  on  the  part  of  the  maker,  i.  The 
maker  of  a  negotiable  note  undertakes  to  pay  it,  according  to  its 
tenor,  to  any  holder  to  whom  it  may  be  due.  An  accommodation 
maker  is  equally  liable,  except  to  the  payee.  The  maker  has 
placed  himself  in  the  situation  of  a  principal,  and  shall  not  escape 
by  alleging  he  was  a  surety.  The  fact  that  the  holder  knew  he 
had  received  no  value  would  make  no  difference.  So  is  an 
accommodation  endorser  liable  to  subsequent  endorsees. 
Stephens  vs.  Bank,  88  Pa.,  127.  2.  The  total  drunkenness 
of  the  maker  when  he  executes  a  note,  if  known  to  the  payee, 
makes  it  void  as  to  him.  On  grounds  of  public  policy,  the 
defence  of  drunkenness  in  the  maker  cannot  be  set  up  agains 
the  innocent  holder  of  a  negotiable  note.  State  Bank  vs.  McCoy  ^ 
69  Pa.,  204. 

XL.  Neglect  of  name  of  payee.  Notes  executed, 
leaving  the  name  of  the  payee  blank,  are  payable  to  bearer. 
Any  bona  fide  holder  may  sue  upon  them.  Winton  vs.  Collings^ 
-4  Kulp,  491. 

XLI.  Neglect  of  negotiability.  i.  A  holder  of  a 
promissory  note  cannot  hold  the  endorser  unless  the  note  has 
been  rendered  negotiable  by  the  insertion  of  the  words,  "  or 
order."  Bell  vs.  Sterling,  12  Phila.,  230.  2.  On  the  face  of 
a  note  was  written :  '*  The  endorsers  hereon  contract  as  makers 
hereof  and  waive  protest  and  demand,  and  notice  of  non-pay- 
ment, and  agree  as  to  the  holder  thereof,  to  be  held  liable  as 
original  makers.**  Held,  that  the  note  was  negotiable.  Cham- 
bersburg  Bank  vs.  Scliall,  5  York  Record,  2.  3.  A  promis- 
sory note  containing  a  provision  to  pay  attorney's  commissions, 
the  amount  being  left  in  blank,  if  collected  by  legal  process  is 
not  negotiable.  It  is  a  necessary  quality  of  negotiable 
paper,  that  it  should  be  simple,  certain,  unconditional,  not 
.subject  to  any  contingency.    A  note  with  a  part  thus  in  blank 
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does  not  meet  these  conditions.  Johiston  vs.  Speer,  92  Pa., 
227.  4.  A  promissory  note  with  warrant  to  confess  judgment, 
is  not  negotiable  paper.  It  is  liable  in  the  hands  of  a  holder 
to  any  set-off  existing  against  the  payee.  McCorklevs,  Davis, 
I  Chester  Co.,  30.  Baker  vs.  Nipple,  16  Pa.  County,  659. 
Draper  ws.  Sharp,  i  Pittsburg,  473.  5.  A  clause  in  a  prom- 
issory note  allowing  a  commission  as  a  collection  fee  in  case  of 
non-payment  at  maturity,  renders  the  note  uncertain  and 
destroys  its  negotiability.  Nicholson  vs.  Bank,  4  W.  N.,  441. 
Johnston  vs.  Speer,  28  Pittsburg  Journal,  Zj.  Woods  vs.  North, 
84  Pa.,  407.  6.  It  is  settled,  that  any  language  put  upon  any 
portion  of  the  face  or  back  of  a  promissory  note  by  the  maker 
before  delivery,  is  part  of  the  contract,  and  if  thereby  the  pay- 
ment of  it  is  not  necessarily  to  be  made,  at  all  events  and  of  the 
full  sum,  in  lawful  money,  and  at  a  time  certain  to  arrive,  and 
subject  to  no  contingency,  the  note  is  not  negotiable.  It  is  a 
necessary  quality  of  negotiable  paper,  that  it  should  be  simple, 
certain,  unconditional,  not  subject  to  any  contingency.  Woods 
vs.  North,  84  Pa.,  207.  Iron  City  Bank  vs.  McCord,  139 
Pa.,  59.  Bryan  vs.  Bryan,  2  W.  N.,  479.  Farqultar  vs.  Trust 
Co,,  26  Pittsburg  Journal,  43.  13  Phila.,  473.  7.  A  clause  in 
a  promissory  note,  stating  that  it  is  accompanied  with  collateral 
security,  does  not  destroy  its  negotiability.  Valley  Bank  vs. 
Crowell,  148  Pa.,  284.  8.  A  note  containing  waiver  of  appeal, 
valuation  and  appraisement,  stay  of  execution  and  exemption, 
is  nevertheless  negotiable.  Zimmerman  vs.  Rote,  20  Pittsburg 
Journal,  68. 

XLII.  Neglect  of  notice  of  demand.  Where  an 
endorser  admits  his  liability  at  the  time  of  the  maturity  of 
the  note,  and  offers  to  arrange  the  matter  with  the  holders, 
and  thereafter  shows  by  his  conduct  he  regards  himself  liable, 
and  asks  for  indulgence,  these  acts  amount  to  a  waiver  of 
notice  of  demand  and  dishonor.  Moyer's  Appeal,  87  Pa.,  129. 

XLIII.  Neglect  of  notice  of  fraud.  In  an  action  by 
the  endorsee  of  a  promissory  note  against  one  of  two  makers, 
where  the  defence  is  that  it  was  fraudulently  made  and  cir- 
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culated,  the  plaintiff  need  not  prove  that  he  was  a  bona  fide 
holder,  unless  he  have  notice  previous  to  the  trial,  that  such 
proof  will  be  required  of  him.  A  special  plea,  setting  forth 
such  defence,  is  notice  under  this  rule,  and  possibly  an  affidavit 
of  defence  to  the  same  effect  would  suffice,  if  offered  in  evi- 
dence as  notice.     Albiets  vs.  Mellon^  37  Pa,,  367. 

XLIV.  Neglect  of  notice  of  non-payment,  i.  When 
a  note  is  dishonored  by  the  maker,  the  endorser  is  not  liable 
for  its  payment,  if  the  holder  neglects  to  give  him  due  notice 
of  non-payment.  In  England,  the  rule  is  positive,  that  the 
notice  must  be  given  on  the  next  day,  if  the  parties  live  in  the 
same  place,  and  by  the  next  post,  if  they  live  in  different  places. 
But  in  Pennsylvania,  what  is  due  notice  is  a  matter  of  fact  for 
the  jury  in  each  case.  It  is  immaterial  that  the  maker  is 
insolvent.  Ball  vs.  Dennison,  4  D.,  162.  Bank  vs.  PettU^ 
Idem,  127.  Bank  vs.  Mc Knight,  i  Y.,  145.  2.  The  death  or 
insolvency  of  the  drawer  of  a  note  before  its  maturity,  does 
not  dispense  with  the  necessity  of  notice  to  the  endorsers  of 
non-payment  by  the  maker.  Even  a  verdict  does  not  cure 
the  omission.  Though  the  drawer  may  impliedly  waive  his 
right  of  defence,  founded  on  the  laches  of  the  holder,  yet  an 
endorser  can  only  do  so  by  an  express  waiver.  Bank  vs. 
Hale,  16  S.  &  R.,  157.  3.  A  bank  which  receives  a  note  for 
collection,  and  when  it  is  overdue  places  it  in  the  hands  of  a 
notary  in  the  usual  course,  is  not  liable  for  the  neglect  of  the 
notary  to  give  notice  to  an  endorser.  Even  the  notary  would 
be  excused,  if  it  appeared  that  in  the  absence  of  specific  instruc- 
tions he  had  pursued  the  usual  course.  Neither  the  notary 
nor  the  bank  is  bound  to  know  any  one  in  the  transaction 
but  the  last  endorser.  Bellemire  vs.  U,  S,  Bank,  4  Wh.,  105. 
4.  The  liability  of  an  endorser  is  strictly  conditional,  depend- 
ent upon  due  demand  for  payment  upon  the  maker  of  the 
note,  and  also  due  notice  of  the  non-payment.  The  demand 
and  notice  are  conditions  precedent  to  the  endorser's  liability, 
and  the  holder  must  use  reasonable  diligence  in  giving  notice 
of  the  dishonor  of  the  note.  What  amounts  to  due  diligence 
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or  reasonable  notice  is  a  question  of  law  for  the  court.  Cos-- 
sidy  vs.  Kreamer,  22  W.  N.,  109.  Banking  Co.  vs.  Wolf,  3. 
W.  N.,  93.  5.  Immediate  notice  of  non-payment  of  a  note  is 
quite  as  important  to  the  endorser  as  a  demand  upon  the 
maker.  Both  are  necessary  in  order  to  charge  the  endorser^ 
The  dating  of  a  promissory  note  at  a  particular  place  does  not 
make  that  the  place  of  payment.  Often  the  place  of  pay- 
ment is  specified  in  the  body  of  the  note.  Browning  vs.  Amp- 
strongs  9Phila.,6i.  Bank  vs.  Williams,  i  W.  N.,  284.  Collins 
vs.  Bank,  Idem,  48.  Anderson  vs.  Pastorius,  Idem,  63^ 
Hopkins  vs.  Todd,  Idem,  95.  6.  Although  the  general  rule  is^ 
that  notice  of  dishonor  of  a  note  should  be  given  the  day 
after  it  is  received,  where  the  parties  live  at  the  same  place^ 
or  by  the  next  practicable  mail,  if  the  parties  live  at  differ- 
ent post  offices,  and  should  be  given  at  the  residence  or 
place  of  business  of  the  person  entitled  to  receive  it,  yet 
actual  notice,  wherever  received,  is  good.  Dicken  vs.  Hall^ 
87  Pa.,  379.  7.  It  is  enough,  that  the  drawer  or  endorser 
receive  notice  in  as  many  days  as  there  are  subsequent  endors- 
ers :  unless  it  be  shown  that  each  endorsee  gave  notice  within 
a  day  after  receiving  it ;  as  if  any  one  had  been  beyond  the  day^ 
the  prior  endorsers  are  discharged ;  in  other  words,  there  shall 
not  be  a  longer  link  in  the  chain  than  the  space  of  a  single 
day.  A  notice  dated  on  the  second  day  of  grace^ 
will  not  bind  the  endorser.  Etting  vs.  Bank,  2  Pa.,  255. 
Stephenson  vs.  Dickson,  24  Pa.,  152.  8.  Where  a  note 
fell  due  on  Saturday,  and  the  residence  of  the  holders  and 
endorser  and  the  place  of  payment  were  all  in  the  same  city^ 
notice  of  non-payment  might  have  been  given  to  the  endorser 
personally,  or,  if  written,  left  at  his  dwelling  or  place  of  business 
on  that  day  or  Monday.  Hallowell  vs.  Curry,  41  Pa.,  322^ 
9.  The  notary's  protest  of  a  promissory  note  is  prima  facie 
evidence  of  the  fact  of  notice  to  the  endorser  of  non-payment^ 
when  recited  in  it ;  and  such  notice  suffices,  if  duly  sent,  even 
if  not  received  by  the  endorser.  Jenks  vs.  Bank,  4  W.  ft  S.^ 
505.      Landis  vs.  Marker,  2  Delaware  Co.,  473.     10.  The 
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rule  is,  that  notice  must  be  served  on  the  endorser  per- 
sonally, or  left  at  his  dwelling  or  place  of  business.  The 
exception  is,  that  it  may  be  transmitted  through  the  post 
•office,  when  there  is  a  strong  probability  that  it  will  reach  him 
in  the  regular  course  of  the  mail,  and  where  such  endorser 
lives  in  a  different  town  than  the  one  in  which  the 
holder  resides.  If  he  lives  in  the  same  town,  notice 
must  not  be  sent  through  the  post  office.  Jones  vs.  Leztis^ 
S  W.  &  S.,  14.  Kranier  vs.  McDowell,  Idem,  138. 
1 1 .  An  endorser  is  entitled  to  notice  of  non-payment,  even 
though  he  has  received  from  the  drawer  collateral  security  to 
indemnify  him  against  his  endorsement.  There  can  be  no 
presumptive  waiver  of  notice,  where  there  has  been  no  w^aiver 
of  recourse  to  the  maker.  Kramer  vs.  Sandford,  4  W,  &  S., 
328.  12.  The  insolvency  of  the  drawer  of  a  promissory  note, 
does  not  dispense  with  the  necessity  of  a  demand  for  payment, 
and  notice  to  the  endorser.  As  between  the  parties  to  the 
note,  the  rule  is  inflexible  and  open  to  no  inquiry,  whether 
notice  would  have  availed  the  endorser.  But  this  notice  is  not 
necessary  to  charge  guarantees  of  the  note,  who  virtually 
insure  the  solvency  of  the  principal.  Hence,  in  such  case,  if 
he  be  insolvent  or  bankrupt,  it  is  nugatory  to  make  a  demand 
upon  him.  Gibbs  vs.  Cannon,  9  S.  &  R.,  200.  Leech  vs. 
HUl,  4  W.,  448.  13.  If  a  note  be  endorsed  by  the  payee, 
it  is  an  undertaking  by  him  to  pay  the  amount  at  the  time 
appointed,  if  the  maker  do  not ;  provided  the  holder  makes  a 
demand  on  the  maker,  and  gives  due  notice  to  the  endorser 
on  default  of  payment.  But  when  a  note  is  drawn  and 
endorsed  out  of  the  usual  form,  it  is  an  anomalous  instrument, 
and  is  not  negotiable.  If  the  maker  of  such  an  agreement  be 
notoriously  insolvent,  notice  of  non-payment  is  not  requisite. 
Leech  vs.  Hill,  4  W.,  448.  14.  In  case  the  death  of  an 
endorser  before  the  maturity  of  the  note  be  unknown  to  the 
holder,  or,  if  known,  yet  no  personal  representatives  of  the 
decedent  exist,  it  is  sufficient,  in  order  to  charge  his  estate,  to 
direct  notice  of  the  non-payment  to  the  deceased  endorser,  by 
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name,  at  the  post  office  nearest  his  last  place  of  residence* 
Undermanvs,  Guldin^  34  Pa.,  54.  15.  An  acknowledgment 
of  liability  and  a  promise  to  pay,  made  by  an  endorser,  after 
de&ult  of  payment  by  the  maker,  dispenses  with  proof  of  pre- 
sentment and  notice,  and  throws  on  the  defendant  the  double ' 
burden  of  proving  laches,  and  that  he  was  ignorant  of  it. 
Loose  ws.  Loose ^  36  Pa.,  538.  16.  In  an  action  against  the 
*endorser  of  a  promissory  note,  he  denied  in  his  affidavit  of 
defence  that  he  had  received  any  notice  of  non-payment.  This 
sufficed  to  send  the  case  to  a  jury.  McPherson  vs.  Bank,  96  Pa.^ 
135.  17.  Ifa  note  falls  due  on  Friday,  and  notice  of  non-pay- 
ment is  not  received  till  the  following  Monday,  it  is  too  late,  if 
the  parties  live  in  the  same  town ;  but  an  affidavit  of  defence  in 
such  case  should  state  where  the  maker  resided,  which  resi- 
dence should  be  known  to  the  endorser.  Moore  vs.  Somerset^ 
6  W.  ft  S.,  262.  18.  A  notice  of  non-payment,  sent  to  the 
endorser,  enclosed  under  seal,  and  delivered  by  messenger  to 
one  in  the  employment  of  the  endorser,  with  directions  not  to 
open  it,  is  insufficient.  Pcdne  vs.  Edsell,  19  Pa.,  178.  19.  Ver- 
bal notice  to  the  endorser  of  non-payment  by  the  drawer  is 
sufficient.  All  that  is  requisite  is  that  he  shall  receive  notice 
in  time,  that  will  inform  him  of  the  default  of  the  maker. 
Rohm  vs.  Bank,  i  R.,  335.  20.  In  proving  notice  to  an 
endorser  of  demand  and  refusal,  which  was  sent  by  mail,  it 
should  be  distinctly  proved  where  the  notice  was  sent  and  by 
whom.  Shoneman  vs.  Fegley,  14  Pa.,  376.  21.  A  subse- 
quent promise  to  pay  the  note  by  an  endorser,  who  has 
full  knowledge  of  the  facts,  or  a  part  payment  by  him,, 
amounts  to  a  complete  waiver  of  the  want  of  due  notice. 
Sherer  vs.  Boston  Bank,  33  Pa.,  141.  22.  If  notice  to  the 
endorser  of  non-payment  of  a  note  be  left  at  the  post  office 
of  the  town  or  city  in  which  the  endorser  lives,  in  time  to  go  by 
the  letter  carrier  on  the  same  day  to  the  party,  it  will  be  deemed 
sufficient  Shoemaker  ws.  Bank,  59  Pa.,  79.  23.  It  is  suffi- 
cient proof  of  the  delivery  of  a  notice,  to  show  that  it  was 
sent  in  a  letter  by  the  post,  without  proving  that  the  letter  was 
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received,  provided  it  was  sent  in  time.  The  presumption  is 
that  it  reaches  its  destination  in  due  time,  and  this  is  all  the 
law  requires.  Where  a  duplicate  original  or  copy  of  the  notice 
has  been  kept,  it  is  good  evidence  without  a  notice  to  produce 
it.  Where  no  copy  has  been  retained,  parol  evidence  of  the 
contents  of  the  notice  may  be  given,  without  a  notice  to  pro- 
duce the  original.  Smyth  vs.  Hawthorn,  3  R.,  358.  24.  The 
endorser  only  undertakes,  in  case  the  maker  does  not  pay. 
Notice  must  be  promptly  given  the  endorser  of  such  non- 
payment. The  rule  is,  that  if  the  endorser  live  in  a  different 
post  town  than  that  of  the  holder,  a  notice  to  the  endorser 
through  the  post  office  is  good.  There  should  be  due  dili- 
gence on  the  part  of  the  holder  in  obtaining  the  correct  address 
of  the  endorser.  Stuckert  vs.  Anderson,  3  Wh.,  118. 
Felsmeyer  vs.  Ebert,  16  W.  N.,  254.  25.  Where  one  endorses 
an  overdue  note,  he  is  entitled  within  reasonable  time  to  notice 
of  demand  and  non-payment,  as  much  as  if  it  had  been 
endorsed  before  maturity,     Tyler  vs.  Young,  30  Pa.,  143. 

XLV.  Neglect  of  notice  of  protest,  i.  Under  the 
acts  of  April  5,  1849,  and  of  April  8, 1851,  where  the  endors- 
er's residence  or  place  of  business  is  not  added  to  his 
endorsement,  a  protest  made  at  any  time  before  suit  brought, 
is  receivable  in  evidence  against  him,  and  such  endorser  is 
not  discharged  by  the  omission  to  give  notice  of  non-payment 
at  the  maturity  of  the  note.  Ashton  vs.  Sproide,  35  Pa«, 
492.  2.  It  is  not  sufficient  in  an  affidavit  of  defence,  for  an 
endorser  to  say  that  he  had  not  received  notice  of  protest. 
He  must  state  facts  that  will  justify  the  inference  that  no 
notice  was  given  or  due  diligence  used.  Branchcrvs.  Beltz, 
2  Schuylkill  Record,  394.  Miller  vs,  Vandike,  13  W.  N.,  281. 
3.  Actual  notice  of  protest  of  a  note,  even  if  not  made  by  a 
notary  public,  is  sufficient  to  charge  the  endorser.  Notice  of 
protest  to  one  partner  binds  all.  Cake  vs.  Stidfole,  i  Walker, 
95.  Collins  vs.  Bank,  Idem,  194.  4.  Notice  of  protest  having 
been  left  with  a  person  on  Sunday,  with  information  of  its  nature, 
and  the  following  day  being   in    time  to  serve  said  notice, 
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held,  that  it  was  sufficient  Carlisle  Bank  vs.  Rheem,  i 
Foster,  262.  lo  Phila.,  462.  Contra,  76  Pa.,  132.  5.  A 
waiver  by  an  endorser  of  notice  of  protest,  puts  the 
endorser  in  the  same  position  as  if  the  protest  had  been 
made  and  notice  of  it  given  him.  He  has  no  right  to 
require  the  holder  to  sue  the  drawer,  under  penalty  ot 
the  endorser  being  discharged  in  case  of  non-compliance. 
It  is  his  duty  to  take  up  the  note.  Day  vs.  Ridgway,  17 
Pa.,  303.  6.  Notice  to  an  endorser  who  is  temporarily 
absent  from  home,  sent  to  him  by  mail  where  he  is  stopping, 
without  any  direction  to  so  send  it,  is  good  notice  to  him,  if 
he  actually  receives  it  as  soon  as  he  would  have  had  it  been  left 
at  his  residence.  Notice  of  protest  is  good  if  sent  by  mail  to  the 
residence  of  an  endorser  who  lives  in  an  adjoining  township,  even 
though  it  be  less  than  a  mile  from  the  bank.  Hall  vs.  DicJken, 
25  Pittsburg  Journal,  184.  Stimple  vs.  Herman,  Idem,  15. 
7.  When  notice  of  protest  is  sent  to  a  post  office  not  the  near- 
est to  the  endorser's  place  of  residence,  the  question  of  dili- 
gence is  a  question  of  fact  for  a  jury.  Kennedy  vs.  Davis,  i 
Delaware  County,  313.  8.  A  hotel  in  a  town  where  the 
endorser  of  a  note  frequently  stops,  is  not  a  place  at  which 
notice  of  protest  and  non-payment  of  a  note  should  be  left  ,by 
the  notary.  In  such  case,  a  notice  by  mail  to  his  nearest  post 
office  address  suffices  to  charge  him  as  endorser.  Kerr  vs. 
Roberts,  5  W.  N.,  25.  9.  Notice  of  protest  must  be  served 
personally  or  left  at  the  house  or  place  of  business  of  the  party 
sought  to  be  charged,  where  the  party  lives  in  the  same  city. 
It  must  be  left  within  a  reasonable  time.  What  is  reasonable 
notice  is  a  mixed  question  of  law  and  fact.  Kramer  vs. 
McDowell,  8  W.  &  S.,  138.  Government  Bank  vs.  Shepherd, 
I  Schuylkill  Record,  52.  10.  Notice  of  protest  for  non- 
payment of  a  promissory  note,  personally  delivered  on  the 
proper  day,  is  not  vitiated  by  being  post-dated  the  next  day, 
the  mistake  being  one  which  could  not  have  misled  the 
endorser.  Lennigws.  Tobey,  4  Clark,  275.  Brightley's  Rep., 
482.     Tobey  vs.  Lennig,  14  Pa.,  483.     11.  Notice  of  protest 
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served  upon  the  second  day  after  dishonor,  is  in  time  when 
there  is  an  intermediate  holder  for  collection  only.  Myers  vs. 
Courtney,  1 1  Phila.,  343.  1 2.  Delivery  of  a  letter  duly  stamped 
to  a  United  States  letter  carrier,  while  on  his  rounds,  is  a 
legal  mailing  thereof.  Where  such  envelope,  properly  directed 
and  stamped,  enclosed  a  notice  of  protest  to  the  endorser,  it 
was  a  legal  mailing  to  charge  the  endorser,  though  he  denied 
receipt  of  the  notice.  Pearce  vs.  Langfit^  loi  Pa.,  507. 
13.  Service  of  notice  of  the  protest  of  a  note  made  upon  the 
endorser  on  Sunday  is  unlawful,  and  his  receiving  it  in  silence 
is  no  waiver  of  the  irregularity.  Rheem  vs.  Carlisle  Bank^ 
76  Pa.,  132.  14.  A  notice  of  protest  sent  through  the 
medium  of  the  post  office  is  sufficient  to  charge  the 
endorser,  but  such  fact  must  be  positively  proved.  Weakley 
vs.  BeU,  9  W.,  273.  Schonetnan  vs.  Fegley,  7  Pa.,  438. 
15.  The  notice  of  protest  to  be  g^ven  to  one  who  resides  in 
the  same  city  must  be  served  personally,  or  by  leaving  it  at 
the  party's  house  or  place  of  business ;  depositing  it  in  the 
post  office,  directed  to  him,  is  not  sufficient.  But  when  they 
reside  in  different  places,  a  notice  of  protest  sent  by  mail  and 
directed  to  the  endorser  at  the  nearest  post  office,  is  sufficient, 
and,  if  properly  directed,  is  good,  although  it  miscarry.  When 
a  notary  is  employed,  it  is  the  duty  of  the  holder  to  inform 
him  of  the  endorser's  place  of  residence,  and  to  use  diligence 
in  discovering  such  residence.  Holy  vs.  Brown,  5  Pa.,  181. 
Mercer  vs.  Lancaster,  Idem,  160,  Smith  vs.  Fislier,  24 
Pa.,  222.  Barnes  vs.  Caldwell,  i  Luzerne  Register,  72. 
3  Pittsburg,  336.  Gordon  vs.  Pedrick,  6  Phila.,  254.  16.  Such 
notice  ought  to  be  given  in  a  reasonable  time,  as  want  of 
notice  is  tantamount  to  payment.  Steinmetz  vs.  Curry,  i  D., 
234,  270.  17.  If  an  endorser  reside  beyond  the  limits  of  the 
city  or  town  where  a  note  endorsed  by  him  is  protested  for 
non-payment,  the  notice  may  be  sent  to  the  post  office  nearest 
his  place  of  residence ;  and  this  will  be  sufficient,  whether  he 
receives  it  or  not.  Where  such  notice  was  sent  to  a  more 
remote  office,  where  the  endorser  was   not  accustomed  to 
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receive  his  letters,  it  was  insufficient.  Woods  vs.  Neeldy  44 
Pa.,  86.  18.  A  presentment  of  a  promissory  note  on  the 
last  day  of  grace,  and  a  refusal  to  pay,  with  notice  to  the 
endorser  on  the  same  day  after  three  o'clock,  renders  the 
endorser  liable.     Coleman  vs.  Carpenter ^  9  Pa.,  178. 

XLVI.  Neglect  of  notice  to  show  title.  In  an  action 
on  a  promissory  note,  where  the  defendant  seeks  to  overthrow 
the  presumption  that  the  plaintiff  obtained  it  in  good  faith 
and  in  the  regular  course  of  business  before  maturity,  he  must 
give  the  plaintiff  distinct  notice  to  show  title  It  is  not  suffi- 
cient merely  to  give  notice  of  want  of  consideration,  or  that 
the  note  was  negotiated  contrary  to  the  agreement  of  the 
parties.     Hey  vs.  Frazier^  i  Monaghan,  759. 

XLVII.  Neglect  of  ownership,  i  .  A  general  allegation 
in  an  affidavit  of  defence,  that  the  defendant  is  not  the  real 
owner  and  holder  of  the  note  in  suit,  but  simply  an  agent  for 
the  collection  of  the  same,  is  insufficient.  The  averment  must 
detail  the  reasons  for  such  belief.  Hagerstown  Bank  vs.  Sol-- 
lenberger,  i  Lancaster  Review,  75.  2  Delaware  Co.,  57. 
2.  An  affidavit  of  defence  in  a  suit  on  a  promissory  note  is 
sufficient,  which  avers  that  the  deponent  believes  and  expects 
to  be  able  to  prove  that  the  plaintiff  is  not  a  bona  fide  holder 
for  value  and  without  notice  before  maturity  of  the  note,  and 
is  being  used  as  plaintiff  to  prevent  a  defence  to  the  said  note 
being  established.    Penn  Bank  vs.  J^Ifg.  Co,,i^  Pa.  County,  3 20. 

XLVIII.  Neglect  of  payment.  The  last  endorser  of  a 
negotiable  note,  having  possession  of  it,  has  a  right  of  action 
against  the  maker  and  any  of  the  prior  endorsers,  without 
recourse  to  the  payee.     Mullen  vs.  French,  9  W.,  96. 

XLIX.  Neglect  of  presentment.  The  removal  of  the 
maker  and  endorser  of  a  promissory  note  into  another  juris- 
diction, after  the  execution  of  the  instrument,  will  not  dispense 
with  the  necessity  of  presentment  and  notice  of  non-payment 
Becker  vs.  Levy,  5  Clark,  298. 

L.  Neglect  of  prompt  notice  of  forgery.  Notice 
of  the  forgery  within  a  reasonable  time  after  its  discovery,  and 
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an  offer  to  return  the  note,  are  necessary  to  the  maintenance 
of  an  action  for  the  recovery  of  the  consideration  paid,  unless 
the  note  be  shown  to  possess  no  value.  Rick  vs.  Kelly ^  30 
-Pa,,  527. 

LI.  Neglect  of  proof  of  notice.  It  seems,  that  in  the 
case  of  a  protest  of  a  foreign  bill  in  a  foreign  country,  there  is 
no  necessity  to  prove  the  signature  of  the  notary.  There  are 
<:ases  where  notice  is  not  necessary.  Giving  notice  of  protest 
is  a  notarial  act,  and  yet  it  has  been  said,  that  giving  such 
notice  is  no  part  of  a  notary's  duty.  A  certificate  by  the 
notary  that  notice  was  sent,  is  no  sufficient  evidence  of  it. 
The  notary  is  usually  called  into  court  to  prove  the  notice. 
FitUr  vs.  Morris,  6  Wh,,  414. 

LI  I.  Neglect  of  protest,  i.  Protest  of  a  note  may 
be  waived  either  by  a  writing  or  by  parol.  A  waiver  of  protest 
of  a  note  by  an  endorser  before  maturity,  releases  the  holder 
from  the  necessity  of  making  demand  and  of  notifying  the 
-endorser  of  non-payment  Annville  Bank  vs.  Kettering^  106 
Pa.,  531.  Huckensteinws.  Herfnann,  24  Pittsburg  Journal,  186. 
I  Walker,  92.  Arnold  vs,  Niess,  liemj  115.  2.  Notarial 
protest  of  a  promissory  note  for  non-payment  is  not  necessary ; 
it  is  only  important  as  prima  facie  evidence  of  demand  on  the 
maker,  and  notice  to  the  endorsers.  The  maker  of  a  note 
not  endorsed  is  not  liable  for  the  cost  of  protest.  Folk  vs.  Lee, 
8  W.  W.,  345 .  I  Kulp,  203 .  1 2  Lancaster  Bar,  5  5 .  Martin  vs. 
WUhelm,  i  W.  N.,  105, 389.  Pearce  vs.  Austin, 4  W.  N.,  489. 
3.  The  offer  of  a  renewal  note  with  the  same  makers  and 
•endorsers  as  the  original  note,  prior  to  the  maturity  of  the  said 
note,  constitutes  a  waiver  of  protest.  The  endorsers  did  not 
expect  the  original  note  in  such  case  to  be  paid  at  maturity. 
Jenkins  vs.  White,  147  Pa.,  303.  4.  The  waiver  of  protest 
by  an  endorser  on  the  day  of  the  maturity  of  the  note,  and  is 
prima  facie  proof  of  demand  and  refusal,  and  of  notice.  ScoU 
vs.  Greer,  10  Pa.,  103. 

LIII.  Neglect  of  words  "  given  for  a  patent  right." 
I.  When  a  promissory  note  is  given  for  a  patent  right,  and  the 
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words  required  by  the  act  of  April  12,  1872,  are  not  written 
or  printed  thereon,  such  note  is  void  as  between  the  original 
parties.  Bowen  vs.  Kefnerer^  2  Pearson,  250.  5  Luzerne 
Register,  104.  2.  Where  the  consideration  of  a  note  was 
the  right  to  use  and  vend  a  patented  invention,  and  the  note 
had  not  on  its  face  the  words,  "  given  for  a  patent  right," 
required  by  the  act  of  April  12,  1872,  and  the  endorsee  knew 
that  it  was  given  for  a  patented  invention,  he  is  not  a  bona  fide 
holder,  and  the  note  in  his  hands  is  subject  to  any  defences  that 
exist  against  the  payee.  Weaver  vs.  Frantz,  i  Pennjrpacker, 
1 5 3'  3-  The  act  of  April  12,  1872,  concerning  patent  right 
notes,  applies  only  to  negotiable  promissory  notes.  Gray  vs. 
Mortimer,  7  Pa.  County,  671.  4.  The  act  of  April  12,  1872, 
requires,  that  any  promissory  note  or  other  negotiable  instru- 
ment, the  consideration  for  which  shall  consist  in  whole  or  in 
part  of  the  right  to  make,  use  or  sell  a  patented  article,  shall 
have  the  words,  '*  given  for  a  patent  right,"  prominently  and 
legibly  written  on  the  face  of  such  note.  A  breach  of  this  law 
is  a  misdemeanor.  S fares  vs.  Commonwealth,  22  W.  N.,  16. 
120  Pa.,  368. 

LIV.  Neglect  to  allow  days  of  grace.  An  endorser 
on  a  promissory  note  cannot  be  sued  before  the  full  expira- 
tion of  the  last  day  of  grace,  although  the  note  had  been  pro- 
tested for  non-payment  at  the  close  of  the  usual  bank  hours, 
before  the  writ  was  issued.     Sevan  vs.  Eldridge,  2  Miles,  353. 

LV.  Neglect  to  demand  payment.  i.  If  the  maker 
of  a  note  is  not  to  be  found  when  the  note  becomes  due,  a 
demand  on  him  for  payment  is  not  necessary  in  order  to 
charge  the  endorser.  But  it  is  requisite  in  such  case,  that  due 
diligence  was  employed  to  make  the  demand.  It  is  not  incum- 
bent on  the  endorser  to  show  the  holder  where  the  maker  can 
be  found.  Duncan  vs.  McCtdlough,  4  S.  &  R.,  480.  2.  If 
the  maker  of  a  note  remove  from  his  usual  place  of  residence 
to  another  in  the  same  state,  the  holder  must  make  reasonable 
effort  to  trace  him,  and  present  the  note  for  payment  This 
is  not  necessary,  if  he  has  absconded.     Reid  vs.  Morrison,  2 
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W.  &  S.y  401.  3.  An  agreement  before  maturity  by  an 
endorser  to  waive  notice  of  the  dishonor  of  a  note  not  made 
payable  at  any  particular  place,  is  no  excuse  for  want  of  due 
presentation  to  the  maker  for  payment.  Savage  vs.  Bell,  i 
Woodward's  Decisions,  52.  4.  If  the  holder  of  a  note  knew 
at  the  time  it  was  discounted,  that  it  was  drawn  for  the  accom- 
modation of  the  endorser,  and  give  time  to  the  endorser,  without 
consulting  the  drawer,  the  latter  is  not  discharged  thereby.  It 
was  the  drawer's  business  to  ask  if  it  had  been  paid,  if  he 
desired  information.  Walker  vs.  Bank,  12  S.  ft  R.,  382. 
5.  No  presumption  of  the  payment  of  a  note  under  seal  arises 
from  the  mere  neglect  by  the  payee  to  make  a  demand  for  pay- 
ment during  his  lifetime.  Such  neglect,  however,  may  be 
considered  by  the  jury,  along  with  other  facts  in  the  case,  in 
determining  the  presumption  of  payment.  Walls  vs.  Walls, 
170  Pa.,  49.  6.  As  to  the  maker  of  a  note,  there  is  no  obli- 
gation on  the  part  of  the  holder  to  present  it  and  demand  pay- 
ment of  him  within  a  reasonable  time.  Williainsport  Gas  Co, 
vs.  Pinkerton,  95  Pa.,  64. 

LVI.  Neglect  to  endorse,  i.  A  note  payable  to  the 
joint  order  of  several  persons,  must  be  endorsed  by  each 
to  pass  title.  It  is  then  a  joint  endorsement,  suit  on  which  is 
properly  brought  against  them  jointly,  and  there  can  be  no 
recovery  against  one  singly.  Foster  vs.  Collner^  32  Pittsburgh 
Journal,  281.  2.  A  negotiable  note,  payable  to  the  order  of 
the  plaintiff,  need  not  be  endorsed  by  him  before  suit  brought- 
Hiding  vs.  Hufrg,  i  W.  ft  S.,  418. 

LVI  I.  Neglect  to  execute.  An  affidavit  of  defence, 
that  to  the  best  of  affiant's  knowledge  and  belief,  he  never 
signed  the  note  in  suit,  nor  had  knowledge  of  it,  is  evasive  and 
insufficient  He  should  demand  inspection  of  the  original, 
and  then  deny  that  it  was  sig^ned  by  him  or  by  his  authority. 
AUen  vs.  Bank,  10  W.  N.,  188. 

LVIII.  Neglect  to  fill  blank  spaces.  Where  a  man 
delivers  a  note  signed,  with  blanks  left  in  it,  he  makes  the 
person  to  whom  he  delivers  it  his  agent  to  fill  the  blanks. 
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Fetlurolf  vs.  Betz,  lo  Luzerne  Register,   148.     Fetherolfvs, 

Kimniel^  2  Schuylkill  Record,  104. 

LIX.  Neglect  to  give  notice  of  non-payment.  The 
death  of  the  maker  of  a  promissory  note  before  maturity,  and 
the  granting  of  letters  testamentary  to  the  endorser,  does  not 
dispense  with  the  necessity  of  giving  notice  of  non-payment 
to  the  endorser ;  who  in  default  of  s^ch  notice  is  discharged 
from  all  personal  liability.     Groth  vs.  Gyger^  31  Pa.,  271. 

LX.  Neglect  to  notice  endorsement.  An  irregular 
endorsement  of  a  note  will  affect  a  purchaser  with  notice  of 
the  equities  of  the  parties  and  should  put  him  on  inquiry.  It  is 
only  when  the  endorsement  of  a  note  is  irregular,  and  parol 
evidence  is  necessary  to  give  the  irregular  endorsement  effect, 
that  the  statute  applies,  which  requires  a  promise  to  pay  the 
debt  of  another  to  be  in  writing.  Losee  vs.  Bissell,  22  Pitts- 
Irarg  Journal,  100.     Shaffer  vs.  Bank,  Idem,  1 14. 

LXI.  Neglect  to  pay.  i  .  The  makers  of  a  note  are  not 
discharged  from  liability  by  its  presentment  at  bank,  where 
there  are  sufficient  funds  to  meet  it  when  due,  if  by  mistake 
of  the  bank  officers,  payment  is  refused  and  the  note  protested 
for  non-payment.  HecksJier  vs.  SJwemaker,  47  Pa.,  249. 
2.  When  a  note  passes  after  maturity,  it  is  dishonored  paper 
and  the  endorsee  takes  it  subject  to  equities  connected  with 
the  note;  but  not  to  set  off  generally.  Long  vs.  Rhawn,  75 
Pa.,  128. 

LXII.  Neglect  to  pay  costs  of  protest.  The  maker 
of  a  promissory  note,  not  endorsed,  is  not  liable  to  the  costs 
of  protest.     Gibb  vs.  Geiss,  5  W.  N.,  148. 

LXII  I.  Neglect  to  press  payment.  i.  Where  the 
holder  of  a  note  accepts  from  the  maker  on  the  day  it  becomes 
due,  and  in  full  satisfaction  thereof,  if  paid,  a  check,  post-dated 
six  days,  it  was  held,  that  this  was  a  suspension  of  the  remedy 
against  the  maker,  and  discharged  the  endorser.  Okie  vs. 
Spencer,  2  Wh.  ,253.  i  Miles,  299.  2 .  Where  the  holder  of  a 
note  agrees  with  the  maker  to  accept  the  amount  in  small  pay- 
ments, the  endorser  is  not  thereby  discharged.      Patterson  vs. 
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Grier^  i  Pittsburgi  1 39.  3.  An  indefinite  extension  of  time  for 
payment  of  promissory  note  granted  by  the  holder  to  the  maker» 
does  not  release  the  endorser.  The  endorser,  by  taking  up 
the  note,  could  sue  the  maker  immediately.  Aliter,  if  such 
extension  were  for  a  definite  time.  People's  Bank  vs.  Legrand^ 
103  Pa.,  309.  4.  The  holder  of  a  promissory  note,  the  pay- 
ment of  which  has  been  guaranteed  by  the  payee  at  the  time 
of  the  assignment,  must  use  due  diligence  to  recover  from  the 
maker  of  the  note,  in  order  to  hold  the  guarantor  liable. 
Tissue  vs.  Hanna,  158  Pa.,  384. 

LXIV.  Neglect  to  produce  at  the  trial,  i.  Judg- 
ment may  be  entered  in  favor  of  plaintiff  in  a  suit  on  a  prom- 
issory note,  though  the  note  be  lost.  In  such  case,  the  court  will 
protect  the  defendant,  either  by  restraining  the  execution  until 
he  is  sufficiently  indemnified  by  plaintiff,  or  until  he  is  pro- 
tected by  the  bar  of  the  statute  of  limitations.  Reisinger  vs. 
Magee^  158  Pa.,  280.  2.  To  entitle  a  party  to  recover  on  a 
lost  promissory  note,  the  genuineness  of  the  original  must  be 
positive.     Slonevs.  T/iomas,  12  Pa.,  209. 

LXV.  Neglect  to  properly  endorse.  Where  a  third 
party  endorses  a  promissory  note  before  the  payee,  he  is  neither 
liable  to  the  payee  or  to  a  bank  which  discounted  the  note 
for  the  payee,  without  evidence  dehors  that  he  had  assumed 
the  liability.  Such  an  endorsement  is  irregular.  Scltqfer  vs. 
Farmers  &  Mech,  Bank,  59  Pa.,  144.     Murray  vs.  McKee,  60 

Pa.,  85. 

LXVI.  Neglect  to  protest.  i.  A  protest  is  not 
essentially  necessary  to  enable  the  endorsee  of  a  note  to 
recover ;  but  is  indispensably  requisite  in  the  case  of  a  foreign 
bill  of  exchange.  It  is  sufficient,  if  the  endorser  receive 
notice,  in  a  reasonable  time,  of  the  non-payment  of  the  note 
by  the  drawer.  Rahm  vs.  Bank^  i  R.,  337.  2.  Strictly  a 
waiver  of  protest  is  an  agreement  made  before  or  at  the  time 
of  maturity  of  a  note,  and  a  promise  to  pay  made  after  matur- 
ity, notwithstanding  there  had  been  no  protest,  is  a  new  under- 
taking.    But  the  undertaking  is  still  primary  on  the  part  of 
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an  endorser,  and  not  a  mere  promise  to  pay  the  debt  of  another. 
The  endorser  is  liable  on  such  promise.  Uhlir  vs.  Farmers* 
Bank^  64  Pa.,  469. 

LXVII.  Neglect  to  prove  demand.  In  a  suit  upon  a 
note,  the  plaintiff  is  bound  to  prove  demand  upon  the  maker, 
but  need  not  prove  the  handwriting  of  the  endorser.  Roop 
vs.  Brubacker^  i  R.,  309. 

LXVIII.  Neglect  to  read.  That  the  maker  of  a  note 
cannot  read  the  language  in  which  it  is  written  is  a  fact  to  be 
considered ;  still  the  burden  is  on  him  to  prove  that  it  was^ 
falsely  read  or  misrepresented.  Knarrws.  Elgren,  35  Pitts- 
burg Journal,  jj. 

LXIX.  Neglect  to  renew,  i.  Parol  evidence  of  an 
agreement  when  the  note  was  made,  that  it  should  be  renewed 
at  maturity,  would  contradict  the  written  contract  of  the 
parties,  and  is  therefore  inadmissible.  Anspach  vs.  Best^  52 
Pa.,  356.  2.  A  parol  agreement  to  renew  a  promissory  note, 
and  not  to  negotiate  the  same,  is  no  defence  to  an  action 
thereon.     Philler  vs.  Esler,  29  W.  N.,  258. 

LXX.  Neglect  to  specify  place  or  time  of  payment. 
I .  Apromissory  note,  not  made  payable  by  express  stipulation  at 
any  particular  place,  is  payable  at  the  place  where  made,  and 
is  governed  by  the  law  of  that  place  as  to  the  rate  of  interest. 
Clark  vs.  Searighty  138  Pa.,  173.  2.  In  the  absence  of  a 
named  place  for  payment,  a  note  is  payable  at  the  maker's 
residence  or  place  of  business,  where  presentment  must  be 
made  in  order  to  hold  endorsers.  Oxnard  vs.  Vamim,  33 
Pittsburg  Journal,  346.  3.  Where  a  promissory  note  was 
made  payable  **  at  my  convenience  whenever  I  have  funds  in 
my  hands  to  pay  the  same,"  and  the  maker  testified  that  it 
was  not  convenient  for  her  to  pay  it,  and  never  had  been  so^ 
it  was  held  that  the  payee  could  not  recover.  Kreiterws.  Miller^. 

I  Pennypacker^  46. 

LXXI.  Neglect  TO  sue.  i.  Delay  in  suing  either  the 
maker  or  endorser  on  a  promissory  note,  will  not  discharge 
the  endorser,  provided  no  time  was  given  till  after  the  note 
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was  protested.  If  the  original  time  of  payment  had  been 
enlarged  without  the  consent  of  the  endorser,  he  would  have 
been  discharged.  But  the  money  having  been  demanded,  the 
note  protested,  and  notice  given  to  the  endorser,  the  holder 
of  the  note  may  delay  as  long  as  he  pleases,  without  injuring 
his  security.  By  the  notice  to  the  endorser,  he  knows  that 
nothing  but  payment  will  discharge  him.  The  holder  may 
sue  all  the  endorsers,  or  any  of  them.  Sterling  vs.  Trading 
Co,,  1 1  S.  &  R.,  179.  2.  The  endorser  of  a  protested  note 
cannot  call  upon  the  holder  to  sue  the  drawer,  and  if  he 
refuse,  thereby  release  himself;  it  is  his  duty  to  take  it  up  if 
he  desires  suit  to  be  instituted  against  the  maker.  PoUsviUe 
Bank  vs.  Moyer,'i  Schuylkill  Record,  75. 

Prosecution. 

I.  Neglect  BY  COMPROMISING,  i.  While  an  agreement 
made  in  consideration  of  stifling  a  prosecution  for  a  felony  is 
void,  yet  certain  misdemeanors  which  chiefly  affect  the  persons 
aggrieved  and  not  the  public  interests,  do  not  come  within 
the  rule,  and  may  be  settled  by  private  agreement.  Geier 
vs.  Shade,  109  Pa.,  180.  2.  An  offence  for  which  the  injured 
party  might  recover  damages  in  a  civil  action,  although  it  be 
also  made  the  subject  of  a  criminal  prosecution,  may  be  com- 
promised. But  if  it  be  of  a  public  nature,  an  agreement  upon 
the  condition  of  stifling  a  prosecution  of  it  cannot  be  enforced 
Kearney  vs.  Smith,  2  Luzerne  Register,  170.  3.  The  stifling 
of  a  prosecution  for  a  criminal  offence,  even  where  it  is  a  mere 
misdemeanor,  and  within  the  control  of  the  parties,  is  not  a 
proper  subject  of  a  bargain  for  a  fee.  This  is  especially  the 
case,  where  the  crime  is  one  which  concerns  the  public  morals. 
Ormerod  vs,  Dearman,  100  Pa.,  563. 

II.  Neglect  in  instituting,     i.  That  the  defendant, 

before  instituting  the  prosecution,  consulted  a  special  detective 
officer  deputed  by  the  mayor,  and  by  his  advice  caused  the 
plaintiff's  arrest,  is  no  justification.  Brietniesser  vs.  Stier,  9 
W.  N.,  112.     13  Philada.,  80.     2.  In  an  action  for  malicious 
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prosecution,  the  defendant  cannot  be  permitted  to  prove  that 
he  acted  under  the  advice  of  a  magistrate.  When,  however, 
a  prosecutor  fully  and  fairly  submits  to  his  counsel,  learned  in 
the  law,  all  the  facts  which  he  can  prove,  and  is  advised  that 
they  are  sufficient  to  sustain  a  prosecution,  and  acting  in  good 
faith  on  that  opinion,  does  institute  an  action,  he  is  not  liable 
in  an  action  for  malicious  prosecution,  though  the  opinion  was 
erroneous.  Justices  of  the  peace  are  not  required  to  be 
learned  in  the  law,  and  do  not  pursue  it  as  a  profession. 
Brobst  vs.  Ruff,  30  Pittsburg  Journal^  67.  100  Pa.,  91. 
14  Lancaster  Bar,  102.  3  York  Record,  131.  Berhofer 
vs.  Weffert,  159  Pa,,  365,  374.  Hullws.  Smith,  i  Phila.,  19. 
Ma/ioffey  vs.  Byers,  151  Pa,,  97.  Marx  vs.  Mann,  i  Pa. 
County,  262.  Saunders  vs.  Landes,  6  Montgomery  Co.,  yy. 
Smith  vs.  Walter,  6  Lancaster  Review,  413.  3.  To  sustain 
an  action  for  the  malicious  use  or  abuse  of  civil  process,  the 
plaintiff  must  allege  and  prove  that  the  defendant  had  not  prob- 
able cause  for  the  prosecution,  and  was  actuated  by  malicious 
motives.  The  want  of  probable  cause,  without  malice,  is  not 
sufficient  to  rebut  the  inference  of  malice ;  proof  may  be  given 
of  the  advice  of  a  lawyer.  Emerson  vs.  Cochran,  1 1 1  Pa.,  619. 
Leakey  vs.  March,  155  Pa.,  458.  Smith  vs.  Walter,  125 
P*->  453-  4-  An  action  for  malicious  prosecution  cannot  be 
maintained  until  the  prosecution  or  proceeding  in  which  the 
arrest  was  made  is  at  an  end.  Harrison  vs.  Clarke,  4 
Kulp,  383.  Mayer  vs,  Walter,  6  Phila.,  592.  5.  To  sustain 
an  action  for  malicious  prosecution,  the  plaintiff  must  establish 
affirmatively  that  the  prosecution  originated  in  the  malice  of 
the  defendant,  and  was  without  probable  cause.  The  pre- 
sumption is  that  every  prosecution  is  founded  on  probable 
cause.  Malice  may  be  inferred  from  the  want  of  probable 
cause,  but  if  there  was  probable  cause  for  the  prosecution,  it 
matters  not  what  malice  may  appear  to  have  existed.  The 
question  of  probable  cause  is  a  mixed  question  of  law  and  fact. 
Le  Mcdstre  vs.  Hunter,  Brightly 's  Rep.,  494.  Cooper  vs.  Hart, 
147  Pa.,  594.     GiUiford  vs.  Windel,  108  Pa.,  142.     Sutton 
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vs.  Anderson,  103  Pa.,  157.  14  W.  K.,  4,  6.  In  an  action 
for  false  imprisonment,  it  must  appear  that  the  prosecutor  was 
guilty  of  some  improper  conduct,  connecting  him  with  the 
unlawful  arrest  If  a  justice  of  the  peace,  through  error  of 
judgment,  issues  a  warrant  where  none  should  issue,  the  error 
is  his  alone.  McElhattan  vs.  Kane,  7  Pa.  County,  314.  7.  In 
an  action  to  recover  damages  for  an  alleged  malicious  arrest  on 
the  charge  of  being  an  absconding  debtor,  it  was  held,  that  if 
the  prosecutor  in  good  faith  consulted  an  alderman  before 
making  the  information,  and  had  honestly  given  him  all  the 
facts,  and  then  acted  on  his  advice,  the  presumption  of  malice 
and  want  of  probable  cause  would  be  rebutted.  Miller  vs. 
Slack,  27  Pittsburg  Journal,  203.  Thomas  vs.  Painter,  10 
Phila.,  409.  8.  If  a  prosecutor  lays  the  facts  of  his  case  &irly 
before  the  district  attorney,  and  follows  his  advice  in  institu- 
ting a  prosecution,  he  cannot  be  held  responsible  in  an  action 
for  malicious  prosecution.  Reardonws,  Pierce,  i  Chester  Co.,  323. 

9.  The  statute  of  limitations  of  17 13  will,  in  two  years,  bar  an 
action  for  malicious  prosecution  in  wrongfully  procuring 
the  plaintiff  to  be  arrested.  Reed  vs.  Wilson,  2  Monaghany  612. 

10.  Where  a  grand  jury  has  found  a  true  bill,  the  arrest  was 
palpably  under  lawful  process,  and  in  a  suit  for  damages  for 
malicious  prosecution,  the  action  of  case  and  not  trespass  is  the 
proper  remedy.  Royer  vs.  Swasey,  10  W.  N.,  432.  11.  Prob- 
able cause  upon  which  to  found  a  prosecution  exists,  only 
where  the  facts  would  lead  a  man  of  ordinary  prudence  to 
entertain  a  strong  persuasion  that  a  party  was  guilty.  No  mere 
suspicion,  nor  even  a  strong  belief  of  guilt  from  the  character, 
habits  or  countenance  of  the  accused,  can  be  admitted  as  a 
justification.  Stier  vs.  Lobar,  16  W.  N.,  273.  12.  To  render 
a  prosecutor  liable  to  suit  for  malicious  prosecution,  he  must  be 
shown  actuated  by  malice  without  probable  cause.  It  is  the 
justice's  duty  to  pass  upon  the  facts,  and  determine  whether  a 
warrant  shall  issue.  His  functions  are  judicial.  Teal  vs.  Ftssell, 
18  W.  N.,71. 

III.  Neglect  in  stifling,     i.  A  judgment  note  whose 
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consideration  is  the  stifling  of  a  prosecution  for  forgery  is  void. 
Teba/s  Appeal^  9  W.  IT.,  151.  2.  A  mortgage  whose  con- 
sideration in  whole  or  in  part  is  the  stifling  of  a  prosecution 
for  conspiracy  and  embezzlement  as  a  bank  officer,  is  void. 
Pearce  vs.  Wilson,  1 1 1  Pa.,  14. 

IV.  Neglect  to  press.  It  is  competent  for  a  prosecutor 
in  a  case  of  false  pretences,  to  compound  the  oflence,  it  being 
a  misdemeanor.     Steinbaker  vs.  Wilson^  L^.  Gaz.  Report,  76. 

Prothonotary. 

I.  Neglect,  resulting  in  loss  op  papers.  The  certifi- 
cate of  a  prothonotary,  that  a  writ,  declaration  or  statement 
cannot  be  found  in  his  office,  is  admissible  in  evidence,  to  prove 
the  loss  of  such  paper.     Ruggks  vs.  Gcdley,  2  R.,  232. 

II.  Neglect  in  accepting  bank  check.  When  the  pro- 
thonotary accepts  a  check  as  money,  and  treats  it  as  such  in 
his  entries,  he  takes  the  responsibility  upon  himself,  and  no 
other  person  can  be  injured  thereby.  Wilson  vs.  Getty,  27 
Pittsburg  Journal,  128. 

III.  Neglect  in  certificate.  The  sureties  of  a  pro- 
thonotary are  liable  for  damages  incurred  by  a  purchaser  of 
land,  through  a  mistake  in  the  certificate  of  judgments. 
ZiegUrvs.  Comm.,  12  Pa.,  227. 

IV.  Neglect  in  charges.  Under  the  act  of  1868,  fixing 
the  fees  of  the  prothonotary,  he  can  only  charge  for  items 
allowed  in  the  fee  bill ;  items  of  service,  not  clearly  within  its 
provisions,  must  be  performed  without  charge.  Clarke  vs. 
Barber^  2  Luzerne  Law  Times,  61.  8  Luzerne  Register,  289. 
I  C.  P.  Reporter,  57.  Sommers  vs.  Lackawanna,  2  Luzerne 
Law  Times,  189. 

V.  Neglect  in  correcting  a  record.  It  is  a  grave 
misdemeanor  on  the  part  of  a  prothonotary  to  alter  an  entry 
in  the  judgment  index  without  the  authority  of  the  court. 
Had  the  court  been  applied  to,  it  would,  in  allowing  a  proper  cor- 
rection, have  made  it  so  that  the  interests  of  a  prior  lien  creditor 
would  have  been  protected.     Kendig's  Appeal^  82  Pa.,  68. 
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VI.  Neglect  in  issuing  execution.  Prothonotaries 
shall  enter  on  their  dockets  transcripts  of  judgments  obtained 
before  justices,  which  judgments  from  the  date  of  entry  shall 
bind  real  estate;  but  no  fieri  facias  ^?i!X  be  issued  by  any 
prothonotary,  until  a  certificate  shall  be  first  produced  to  him 
from  the  justice,  stating  that  an  execution  had  been  issued  to 
the  proper  constable  and  a  return  of  "  no  goods "  made. 
Frankem  vs.  Trimble ^  5  Pa.,  520. 

VII.  Neglect  in  receipt  of  money.  A  prothonotary, 
in  his  official  capacity,  should  not  receive  anything  but  money 
in  payment  either  of  costs  or  of  sums  entrusted  to  him  under 
the  orders  of  a  court  or  other  competent  authority.  If  he 
can  take  a  note  for  money  belonging  to  others,  he  may  take  a 
verbal  promise  to  pay.  It  is  contrary  to  his  duty  as  a  public 
agent  to  substitute  his  own  personal  responsibility.  Ellison 
vs.  Buckley,  42  Pa.,  281. 

VIII.  Neglect  in  returning  papers  filed.  The  prac- 
tice of  delivering  a  note  or  bond  upon  which  judgment  is 
entered  by  the  prothonotary,  back  to  the  plaintiff  is  bad.  It 
should  remain  on  file  as  the  evidence  of  authority  for  the  judg- 
ment, and  the  protection  of  the  defendant.  Fraley's  Appeal^ 
76  Pa.,,  42. 

IX.  Neglect  in  satisfying  judgment.  The  erroneous 
satisfaction  of  a  judgment  by  a  prothonotary  by  a  mere  mis- 
take, is  such  a  breach  of  his  official  duty,  as  will  render  him 
and  his  sureties  liable  for  damages  sustained  thereby.  Van 
Etters  vs.  Comm,,  102  Pa.,  596. 

X.  Neglect  in  searches.  For  the  accuracy  and  truth- 
fulness of  his  search  and  certificate,  the  prothonotary  is 
responsible  to  the  person  for  whom  it  was  made  and  not  to 
others.  The  officer  owes  a  single  duty,  which  is  to  him  who 
employs  him  to  search  and  certify.  If  a  new  duty  to  another 
arises,  it  must  be  because  of  a  new  demand  and  a  new  privity. 
Siewers  vs.  Comm,,  87  Pa.,  15. 

XI.  Neglect  of  duty.  i.  The  prothonotary  of  the 
court  of  common  pleas  is  merely  the  clerk  of  the  court,  and 
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has  no  authority,  by  virtue  of  his  office,  to  act  as  the  clerk, 
agent  or  attorney  of  any  person.  Whitney  vs.  Hopkins^  26 
W.  N.,  337.  2.  The  clerk  of  the  court  is  responsible  to  the 
party  aggrieved  for  making  a  false  certificate  of  record.  Work 
vs.  Hoofnagle^  i  T.,  506. 

XII.  Neglect  to  account  for  moneys  paid  into  court. 
A  prothonotary,  short  in  his  accounts  of  money  paid  into 
court,  at  the  expiration  of  his  term  of  office,  is  liable,  with  his 
sureties,  for  the  deficit.     Yoke  vs.  Comm,  2  Monaghan,  640. 

XIII.  Neglect  to  act.  A  power  of  attorney  to  the 
prothonotary  to  discontinue  a  suit,  cannot  be  executed  by  his 
clerk.  The  authority  is  personal  and  should  be  strictly  pur- 
sued. The  right  to  discontinue  will  not  be  permitted,  where 
the  plaintiff  will  be  advantaged  by  it,  or  if  prejudicial  to  his 
opponent     Bank  vs.  Fisher ^  i  R.,  346. 

XIV.  Neglect  to  attest  a  jurat.  A  party  is  not  to 
lose  his  rights  on  appeal  from  an  award  of  arbitrators  through 
the  mistake  or  omission  of  the  officer  of  the  law.  Where  an 
appellant  has  done  all  the  law  requires,  he  cannot  be  affected 
by  the  failure  of  the  prothonotary  to  discharge  his  duty. 
Pottsville  Borough  vs.  Curry,  32  Pa.,  444. 

XV.  Neglect  to  collect  costs.  The  negligence  or 
want  of  knowledge  of  the  prothonotary,  in  granting  an  appeal 
from  an  award  of  arbitrators  before  the  payment  of  the  taxed 
costs  will  not  condone  the  errors  of  a  party  in  failing  to  do 
what  the  law  requires.     Carr  vs.  McGovem,  66  Pa.,  457. 

XVI.  Neglect  to  enter  judgment  on  docket,  i.  It 
is  the  creditor's  duty  to  see  that  his  judgment  is  properly 
entered  on  the  docket ;  and  if  there  is  any  mistake,  the  remedy 
of  the  party  aggrieved  is  against  the  prothonotary.  If  the 
entry  is  in  a  wrong  name,  so  that  the  searching  may  be  misled, 
or  if  it  is  wrongly  described  in  amount,  third  parties  will  be 
protected.  Coyne  vs.  Souther,  61  Pa.,  457.  2.  A  refusal  or 
neglect  by  a  prothonotary  to  enter  judgment  in  a  proper  case, 
renders  him  and  his  sureties  liable  on  his  official  bond,  for  any 
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damage  accruing  in  consequence  of  such  refusal  or  neglect 

Persim  vs.  Weston,  2  York  Record,  92. 

XVII.  Neglect  to  index  judgment,  i.  Where,  through 
a  prothonotary's  error,  a  judgment  was  incorrectly  indexed, 
resulting  in  it  being  postponed  to  later  judgments  in  the  dis- 
tribution of  the  proceeds  of  real  estate  sold  at  sherifl*s  sale, 
and  such  prothonotary  had  promised  to  make  good  the  loss 
if  he  were  not  sued,  on  the  prothonotary's  failing  to  do  so, 
the  party  injured  by  the  act  may  sue  the  prothonotary.  In 
this  case,  suit  was  brought  against  the  prothonotary  more 
than  six  years  ago ;  the  mistake  in  indexing  had  been  made, 
but  within  six  months  after  the  said  promise.  Artnstrong  vs. 
Levan,  109  Pa.,  177.  2.  A  prothonotary,  having  neglected 
to  index  a  judgment,  afterwards  interlined  it  in  the  judgment 
docket.  In  the  distribution  of  the  proceeds  from  a  sherift's 
sale,  the  auditor  properly  refused  to  hear  evidence  that  the 
interlineation  was  made  after  the  entry  of  the  judgment.  It 
was  not  his  province  to  inquire  into  the  correctness  of  the 
record.     Kindig's  Appeal,  2  W.  N.,  680. 

XVIII.  Neglect  to  index  satisfaction  of  judgment. 
I.  It  is  the  duty  of  a  prothonotary  to  enter  satisfaction 
on  the  judgment  index,  when  a  return  to  a  writ  shows  that 
the  money  was  paid.  Bratton  vs.  Leyrer,  12  Pa.  County, 
651.  2  Pa.  Dist,  457.  2.  It  is  the  duty  of  the  prothon- 
otary to  attest  the  satisfaction  of  judgments  entered  into  his 
court,  but  he  cannot  be  required  to  note  such  satisfaction  on 
the  judgment  index.     Mclniire  vs.  Irwin,  3  York  Record,  108. 

XIX.  Neglect  to  make  entry.  A  prothonotary,  who 
wilfully  neglects  his  duty  is  Uable  upon  his  official  bond  to 
any  one,  who  may  be  thereby  injured.  When  a  party  gives 
no  particular  instructions,  the  prothonotary  could  only  be  liable 
for  omitting  to  make  a  special  entry,  not  required  by  the  act 
of  assembly,  in  case  he  acted  in  bad  faith.  If  he  err  in  judg- 
ment as  to  the  interpretation  of  a  statute,  he  can  no  more  be 
held  liable  than  can  a  judge  for  an  error  in  his  judgment 
Comm,  vs.  Conard,  i  R.,  249. 
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XX.  Neglect  to  pay  money  to  successor.  The  court 
of  common  pleas  has  no  power  in  a  summary  way  by  rule  to 
compel  the  ex-prothonotary  to  pay  money  in  his  hands  to  his 
successor.     Matz^  In  re,  i  Foster,  14. 

XXI.  Neglect  to  perform  official  duty.  While  it  is 
competent  for  a  prothonotary  to  receive  and  file  a  paper  at  his 
residence  after  ofBce  hours,  and  to  docket  it  the  next  day  as 
of  the  day  when  filed,  yet  he  is  not  bound  to  perform  official 
acts  at  an  unreasonable  hour.    Polhemus*  Appeal ,  32  Pa.,  328. 

XXII.  Neglect  to  return  money  deposited.  The 
prothonotary  as  an  involuntary  depositary,  should  take  such  care 
of  the  deposit  as  prudent  men  actually  exercise.  It  is  not  his 
duty  to  retain  in  his  own  pocket  the  identical  pieces  of  money 
which  were  paid  into  court.  Where  the  original  money  placed 
in  his  hands  was  in  gold,  which  the  prothonotary  deposited  in 
bank  without  profit  to  himself  from  the  subsequent  rise  of 
value  of  coin,  he  may,  on  demand  for  payment,  pay  it  in  legal 
tender  notes.     Aurentz  vs.  Porter^  56  Pa.,  115. 

XXIII.  Neglect  to  safely  keep  papers.  Office  papers 
should  remain  in  the  court  office,  where  the  attorneys,  on  per- 
mission of  the  prothonotary,  may  examine  them.  If  papers 
are  caried  away,  with  the  consent  of  the  prothonotary,  and 
lost,  he  is  responsible  for  their  loss.     Ntissear  vs.  Arnold,  1 3 

Proximate  and  Remote  Cause. 

I.  A  proximate  cause  is  one  which,  in  actual  sequence, 
undisturbed  by  any  independent  cause,  produces  the  result 
complained  of.  BehUng  vs.  Pipe  Lines,  160 'Pb..^  359.  2.  Dam- 
ages cannot  be  recovered  from  a  defendant  for  an  acci- 
dent of  which  his  negligence  is  not  the  immediate  cause,  or  so 
proximate  a  cause  that  the  accident  might  have  been  reason- 
ably foreseen  as  likely  to  happen  therefrom.  Eisenbrey  vs. 
PhUa.y  24  W.  N.,  231.  Finch  vs.  Heermans,  5  Luzerne  Reg- 
ister, 125.  Hunter  vs.  Wananiaker,  17  W.  N.,  232.  3.  As 
a  general  rule,  one  is  answerable  for  the  consequences  of  his 
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fault  only  so  far  as  they  are  natural  and  proximate,  and  may 
therefore  be  foreseen  by  ordinary  forecast ;  not  for  those  aris- 
ing from  a  conjunction  of  his  fault  with  circumstances  of  an 
extraordinary  nature.  A  man  mounted  on  a  pile  of  flagstones 
in  a  street  to  make  a  speech ;  a  crowd  of  hearers  got  on  the 
stones  and  broke  them.  Held,  it  was  not  a  legal  conclusion 
that  the  speaker  was  liable  for  the  breaking  of  the  stone  by 
the  bystanders.  Making  a  speech  in  the  street  is  not,  per  se, 
a  nuisance.  Fairbanks  vs.  Kerr,  70  Pa,,  86.  Allegheny  vs. 
Zimmerman,  95  Pa.,  287,  Hunter  vs.  Wanamaker,  17  Phila., 
337.  McCaidey  vs.  Logan,  152  Pa.,  202.  Scliaeffer  vs.  Jack- 
son, 150  Pa.,  145.  4.  When,  in  the  opinion  of  the  court,  the 
uncontradicted  evidence  does  not  warrant  the  jury  in  inferring 
negligence  as  the  proximate  cause  of  an  injury,  the  court  should 
direct  a  verdict  for  the  defendant.  Goshom  vs.  Smith,  92  Pa., 
435.  5.  In  considering  what  is  the  proximate  cause  of  a  cer- 
tain occurrence,  the  jury  must  determine  whether  the  facts  con- 
stitute a  continuous  succession  of  events,  so  linked  together 
that  they  become  a  natural  whole,  or  whether  they  be  so  broken 
that  they  become  independent,  and  the  final  result  cannot  be  said 
to  be  the  natural  and  probable  consequence  of  the  primary  cause. 
This  rule  is  not  affected  by  the  lapse  of  time  between  the  sev- 
eral occurrences,  or  by  the  distance  between  the  places  involved. 
Haverly  vs.  R.  R,  38  Pittsburg  Journal,  30.  135  Pa.,  50. 

6.  If  two  distinct  causes  are  operating  at  the  same  time  to  pro- 
duce a  given  result,  which  might  be  produced  by  either,  they 
are  concurrent  causes.  But  if  two  distinct  causes  are  success- 
ive and  unrelated  in  their  operation,  one  of  them  must  be  the 
proximate  and  the  other  the  remote  cause.  In  such  case,  the 
law  regards  the  proximate  as  the  efficient  and  responsible  cause, 
and  disregards  the  remote.     Herrvs,  Lebanon,  149  Pa.,  222. 

7.  In  an  action  for  negligence,  where  the  testimony  as  to 
the  cause  of  the  injury  was  conflicting,  it  is  not  error 
for  the  court  to  decline  to  say  that  the  cause  was  too  remote 
to  render  the  defendants  liable.  Holmes  vs.  Watson,  29  Pa.,  457. 

8.  It  is  a  universal  rule,  resting  on  reason  and  justice,  that  a 
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wrong-doer  shall  be  held  responsible  for  the  proximate  and 
not  for  the  remote  consequences  of  his  actions.  Every 
defendant  should  be  held  liable  for  all  of  those  consequences 
which  might  have  been  foreseen  and  expected  as  the  result  of 
his  conduct,  but  not  for  those  which  he  could  not  have  fore- 
seen, and  was,  therefore,  under  no  moral  obligation  to  take  into 
consideration.  Janes  vs.  Giltnare,  91  Pa.,  310.  9.  In  a 
policy  of  fire  insurance,  the  insurer  is  liable,  if  the  proximate 
cause  of  the  loss  be  one  of  the  perils  insured  against,  even 
though  the  remote  cause  be  the  negligence  of  the  insured. 
Lebanon  Ins,  Co,  vs.  Kepler^  106  Pa.,  28.  10.  In  nearly  all 
cases,  the  rule  for  determining  what  is  a  proximate  cause  is, 
that  the  injury  must  be  the  natural  and  probable  consequence 
of  the  negligence,  and  this  might  or  ought  to  have  been  fore- 
seen under  the  surrounding  circumstances.  These  circum- 
stances must  be  referred  to  a  jury.  AH  the  court  can  do  is 
to  aid  the  jury  by  pointing  to  the  relations  of  the  facts.  The 
jury  must  determine  whether  the  original  cause  is,  by  contin- 
uous operation,  linked  to  each  successive  fact.  Penna,  R,  R,  vs. 
Hope,  80  Pa.,  378.  Penna.  &  N,  K  Canal  Co,  vs.  Lacey,  89 
Pa.,  458.  Lehigh  Valley  R.  R.vs.  McJCeen,  90  Pa.,  122. 
1 1 .  Carriers  are  answerable  for  the  ordinary  and  proximate 
consequences  of  their  faults,  and  not  for  those  that  are  remote 
and  extraordinary.  Morrison  vs.  McFadden,  5  Clark,  23. 
Morrison  ws,  Davis ,  20  Pa.,  171.  12.  Where  oil  escaped 
from  a  refinery  situate  remote  from  a  city,  and  flowed  into  an 
adjacent  river,  without  negligence  on  the  part  of  the  owner  of 
the  refinery,  and  in  some  way  caught  fire  and  destroyed  a  tug- 
boat, the  loss  was  held,  not  to  be  the  direct  result  of  any  default 
on  the  part  of  the  owner  of  the  refinery.  Nealvs,  Refining  Co,, 
16  Pa.  County,  241.  13.  In  determining  accountability  for 
the  consequences  of  a  wrongful  act,  the  immediate  and  not 
the  remote  cause  is  to  be  considered.  The  question  is,  did  the 
causealleged  produce  its  effects  without  another  cause  interven- 
ing, or  was  it  made  to  operate  only  through  or  by  means  of  this 
intervening  cause  ?   The  maxim  is  not  to  be  controlled  by  time 


133^  THE    LAW    OF    NEGUGKNCK 

Proximate  and  Remote  Cause — Continued. 

or  distance,  but  by  the  succession  of  events.  The  person 
committing  the  first  act  of  negligence  is  not  liable  for 
all  its  consequences.  Penna,  R,  R.  vs.  Kerr,  62  Pa,,  353. 
14.  A  warehouse,  situated  near  defendants'  track,  had  been 
ignited  by  sparks  from  a  locomotive ;  the  burning  warehouse, 
in  turn,  communicated  fire  to  the  plaintiff's  building,  distant 
forty  feet,  and  destroyed  it.  Held,  that  the  proximate  cause  of 
the  plaintiff's  loss  was  the  burning  warehouse;  that  the 
defendants'  negligence  was  but  the  remote  cause,  and  hence  the 
defendants  were  not  liable  to  the  plaintiff.  Penna,  R.  R.  vs.  JCerr, 
18  Pittsburg  Journal,  17.  Hoopes  vs.  R.  R,,  2  Chester  Co., 
106.  15.  The  rule  in  determining  proximate  cause,  that  the 
injury  must  be  such  a  natural  and  probable  consequence  of  the 
alleged  negligent  actj  as  ought  to  have  been  foreseen  by  the 
wrong-doer,  is  peculiarly  applicable  to  accidents  resulting  from 
the  fright  of  a  horse.  Pittsburg  Southern  R.  R.  vs.  Taylor, 
IS  W.  N.,  57.  104  Pa.,  306.  16.  One  guilty  of  an  act  of 
negligence,  will  be  held  to  have  foreseen  and  to  be  responsible 
for  whatever  consequences  resulted  from  his  n^ligence, 
without  the  intervention  of  some  other  independent  agency, 
disconnected  from  the  primary  fault  and  self-operating, 
although  in  advance  the  actual  result  may  have  seemed  impos- 
sible. Quigley  vs.  Canal  Co,,  142  Pa.,  388.  Bunting  vs. 
Hogsett,  139  Pa.,  363.  17.  When,  in  an  action  for  negligence, 
the  fact  is  undisputed  that  the  injury  received  was  inflicted 
by  an  intervening  agency  over  which  the  defendant  had  no 
control,  the  question  of  remote  or  proximate  cause  must  be 
determined  by  the  court,  and  the  jury  instructed  accordingly. 
South  Side  Ry,  Co.  vs.  Trich,  117  Pa.,  390.  20  W.  IT.,  324. 
Newhart  vs.  R,  R,,  2  Northampton  Co.,  374.  18.  In  order 
to  defeat  recovery  of  damages  arising  from  the  defendant's 
negligence,  the  plaintiff's  negligence  must  have  been  the  proxi- 
mate and  not  the  remote  cause  of  the  injury ;  in  other  words, 
must  be  its  juridical  cause,  and  not  merely  one  of  its  conditions. 
The  negligence  must  be  such,  that  by  the  usual  course  of 
events    it  would  result,   unless   independent  moral   agencies 
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intervene,  in  the  particular  injury.  My  remote  negligence 
will  not  protect  a  person  who,  by  proximate  negligence, 
does  me  an  injury.  Thirteenth  Street  Ry.  Co,  vs.  Boudrou,  92 
Pa.,  475.  19.  When  a  person  has  been  put  in  sudden 
peril  by  the  negligent  act  of  another,  and  in  an  instinctive 
effort  to  escape  from  that  danger,  falls  upon  another  peril,  it  is 
immaterial  whether,  under  different  circumstances,  he  might 
and  ought  to  have  seen  and  avoided  the  latter  danger.  Vallo 
vs.  Express  Co,,  147  Pa.,  404.  20.  The  question  of  proximate 
cause,  where  the  facts  are  disputed,  is  for  the  jury ;  where  they 
are  undisputed,  the  court  may  determine  it.  In  determining 
what  is  proximate  cause,  the  rule  is  that  the  injury  must  be  the 
natural  and  probable  consequence  of  the  negligence ;  such  a 
consequence  might  and  ought  to  have  been  foreseen  by  the 
wrong-doer  as  likely  to  flow  from  his  act.  West  Mahanoy 
Turnpike  vs.  Watson,  112  Pa.,  574.  116  Pa.,  344.  17 
W.,  N.,  465.  Ewing  vs.  R.  R.,  147  Pa.,  44.  Hoag  vs. 
Lake  Shore  R.  R.,  85  Pa.,  293.  Drakevs.  Keely,  93  Pa.,  498. 
Mack  vs.  Ry,  Co.,  8  Pa.  County,  305.  20  Phila.,  207.  Ray- 
dure  vs.  Knight,  3  W.  IT.,  109.  2  W.  IT.,  713.  21.  The 
responsibility  for  negligence  does  not  extend  to  all  the  con- 
sequences that  may  possibly  result  from  that  negligence,  but 
to  those  consequences  only  that,  under  the  circumstances, 
might  and  ought  to  have  been  foreseen.  Woodv^,  R.  R.,  36 
W.  N.,  410. 
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Quarries. 

I.  Neglect  in  blasting,  i.  Where  no  negligence  was 
shown  in  the  use  of  dynamite  for  blasting,  and  the  injury  was 
not  the  proximate  result  of  the  act  complained  of,  and  where 
the  plaintiff,  a  woman  of  highly  nervous  temperament,  placed 
herself  in  a  position  where  she  would  hear  frequent  concus- 
sions, held,  she  could  not  recover  damages.  Fox  vs.  Birkey^ 
126  Pa.,  164.  2.  Where,  in  contiguous  quarries,  it  was  a 
custom  of  long  standing  between  the  respective  operatives  for 
their  mutual  accommodation  to  give  notice  of  impending 
blasts,  failure  to  do  so  on  the  part  of  either  is  negligence. 
Martins  vs.  Stephens,  i  Northampton  Co.,  191.  3.  An  explo- 
sion in  a  quarry  whereby  a  servant  is  injured,  raises  no  pre- 
sumption of  negligence  on  the  part  of  the  master.  There  can 
be  no  inference  of  negligence  from  the  mere  fact  of  the  injury, 
except  in  cases  against  common  carriers.  Pizzirussi  vs.  Dyer^ 
7  Montgomery  Co.,  195.  4.  An  injunction  will  issue  to 
restrain  the  owner  of  a  quarry  from  blasting,  where  injury  is 
done  to  a  dwelling  in  the  vicinity.  Sayer  vs.  Johnson^  4  Pa. 
County,  361.  3  Delaware  Co.,  323.  5.  It  is  theduty  of  the 
operators  of  a  stone  quarry  to  give  timely  warning  of  a  blast 
In  a  disputed  case,  whether  such  warning  was  given  or  not 
is  a  question  for  the  jury.  Stephens  vs.  Martins,  23  W.  K., 
475-    37  Pittsburg  Journal,  11. 

II.  Neglect  in  excavating,  i.  No  one  will  be  per- 
mitted so  to  excavate  his  land  as  to  do  a  permanent  injury  to 
the  land  of  his  adjoining  neighbor,  when  such  adjoining  land 
is  in  its  natural  condition.  Bell  vs.  Reed,  2  Foster,  266. 
22  Pittsburg  Journal,  49.  2.  Quarries  open  at  the  beginning 
of  a  life  estate  may  be  worked  by  the  life  tenant  even  to 
exhaustion,  without  rendering  him  liable  in  damages  for  wastse. 
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Sayers  vs.  Hoskinson,  no  Pa.,  473.  3.  Everyman  has  a 
right  to  the  undisturbed  possession  of  his  own  land,  but  he 
must  not  use  it  in  a  manner  destructive  of  his  neighbor's  rights. 
He  will  be  enjoined  from  quarrying  or  excavating  his  land  so 
near  the  plaintilfT's,  as  to  take  away  the  natural  lateral  sup- 
port.     Wier's  Appeal,  8ix  Pa.,  203. 

III.  Neglect  to  enclose,  i.  The  owner  of  a  private 
quarry  is  under  no  legal  obligation  to  fence  the  excavation, 
unless  it  was  made  so  near  to  a  public  road  as  to  render  the 
lawful  use  of  such  road  dangerous.  The  fact  that  the  owner 
of  the  quarry  permitted  the  public  to  pass  his  quarry  by  a 
path  which  led  from  one  public  highway  to  another,  made  no 
difference.  The  public  must  take  the  permission  with  its 
incidental  perils.  Gillis  vs.  Penna,  R.  R.,  59  Pa.,  141. 
2.  Where  the  fence  separating  an  open  quarry  from  an  adjoin- 
ing field  was  in  a  badly  decayed  condition,  it  was  contributory 
negligence  on  the  part  of  the  owner  of  a  horse  to  pasture  him 
in  such  field,  knowing  of  the  dangerous  condition  of  the  fence 
and  the  quarry.     Krum  vs.  Anthony,  115  Pa.,  431. 

Quo  Warranto. 

I.  Neglect  in  issuing  writ.  i.  A  private  relator,  on 
whose  suggestion  a  writ  of  quo  warranto  may  issue,  must  be 
one  who  has  an  interest  to  be  affected,  or  wrong  to  be 
redressed.  Comm.  vs.  Brosnahan,  i  Schuylkill  Record,  59. 
2.  Q^o  warranto  is  in  the  nature  of  a  writ  of  right  for  the 
commonwealth  against  one  who  usurps  or  claims  any  fran- 
chises or  liberties.  When  issued  on  the  information  of  the 
attorney-general,  it  is  for  a  public  wrong  ;  when  by  a  private 
relator,  it  is  to  redress  a  private  injury  ;  though  the  object  is 
the  same,  they  are  instituted  on  different  grounds.  A  mere 
stranger  cannot  have  the  writ ;  he  must  show  some  interest  to 
be  affected,  or  wrong  to  be  redressed.  Comm.  vs.  Dillon,  8  ix 
Pa.,  41.  3.  A  writ  of  quo  warranto,  when  issued  in  vacation, 
must  be  by  leave  of  the  president  judge.  Comm.  vs.  Evans,  i 
C.  P.  Reporter,  44.     4.  The  writ  of  quo  warranto  is  not  of  right 
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and  of  course,  but  is  issuable  only  according  to  the  sound  dis- 
cretion of  the  court,  regulated  by  the  circumstances  of  each 
particular  case.  Camm,  vs.McCutchen^  2  Parsons,  207. 

II.  Neglect  OF  NOTICE.  In  a  ^^  tt^arr^jx/^,  an  order  for  I 
service  of  notice  of  the  information  on  persons  interested 
residing  out  of  the  state  may  be  made  under  act  of  June  4, 
1836.  Liability  to  notice  in  case  of  non-residence  is  a  condi- 
tion under  which  a  non-resident  becomes  a  corporator  or  an 
officer  in  a  corporation.  The  notice  is  not  compulsory  pro- 
cess, and  hence  is  not  an  invasion  of  the  rights  of  the  state 
of  the  resident  The  legislature  may  provide  for  serving 
notice  on  parties  out  of  the  state,  interested  in  litigation  in  the 
state,  and  in  default  of  appearance  adjudicate  on  the  interest 
Contm,  vs.  Dillon,  61  Pa.,  488. 

III.  Neglect  to  grant  writ.  i.  The  issuing  of  a  writ 
of  quo  warranto  is  in  the  sound  discretion  of  the  court  It 
will  not  be  issued  when  the  term  expires  before  the  case  can 
be  heard.  Comm.  vs.  Ainsden,  4  Luzerne  Law  Times,  N.  S., 
53.  2.  A  writ  of  quo  warranto  is  not  a  writ  of  right  It  rests 
in  the  discretion  of  the  court  whether  the  writ  shall  be  allowed. 
Comm.  vs.  Davis,  109  Pa.,  128.  i6  W:  N.,  379.  3.  Private 
citizens,  having  no  special  interest  to  be  affected,  have  not  the 
right  to  ask  for  a  writ  of  quo  warranto  to  oust  a  member  of 
councils.  Comm,  vs.  Home,  10  Phila.,  164.  4.  While  the 
granting  of  a  writ  is  in  the  discretion  of  the  court,  it  is  a  legal 
discretion,  depending  upon  the  law  and  all  the  circumstances 
of  the  case.     Comm.  vs.  Philips,  2  Luzerne  Law  Times,  83. 

5.  Quo  warranto  is  not  allowed  at  the  instance  of  a  private 
relator  in  a  case  of  public  right,  involving  no  individual 
grievance.      Comm.   vs.  Stevens,    6    Luzerne    Register,   37. 

6.  The  writ  of  quo  warranto  is  not  of  right,  and  will  never  be 
issued  at  the  instance  of  a  private  relator  who  has  not  a  direct 
interest  in  the  office  in  question.  Comm.  vs.  Trimble,  6  Kulp, 
17.     Comm.  vs.  Casey,  Idem,  161. 

IV.  Neglect  to  quash.  A  motion  to  quash  a  writ  of 
quo  warranto  must  be  for  some  defect  in  the  suggestion  itself. 
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not  for  any  matters  outside.  Mere  defects  in  form  that  can  be 
amended,  will  not  be  regarded  on  a  motion  to  quash.  Comm. 
vs.  Graham^  64  Pa.,  339. 

V.  Neglect  to  serve.  If  a  writ  of  quo  warranto  be  not 
served  at  least  ten  days  before  return  day,  the  court  will,  on 
motion,  set  aside  the  service,  but  will  not  quash  the  writ 
Comm.  vs.  Getz^  16  Pa.  County,  278. 


R 


Bafts. 

I.  Neglect  by  interrupting  channel.  Where  a  raft 
lodges  in  a  small  stream  and  interrupts  the  channel,  preventing 
the  passage  of  another  raft,  the  owner  of  the  second  raft  may 
lawfully  cut  away  a  portion  of  the  first  one,  after  waiting  a 
reasonable  time  for  its  removal,  and  doing  no  unnecessary 
damage.  Philiber  vs.  Matson,  14  Pa.,  306.  Beach  vs.  Schoff, 
28  Pa.,  197. 

II.  Neglect  in  towing.  The  owners  of  a  steamboat, 
employed  in  toyring  boats,  are  not  common  carriers.  In  this 
case,  the  steamboat  left  the  raft  fastened  to  the  shore,  from 
which  it  was  carried  adrift,  and  part  of  \\  lost.  Leonard  vs. 
Hendrickson,  18  Pa.,  40. 

III.  Neglect  of  pilot.  The  owner  of  a  raft,  though  not 
present,  is  liable  for  any  damage  which  may  be  done  to  the 
property  of  others  upon  the  river,  occasioned  by  the  negligence 
or  unsldllfulness  of  his  pilot.     Shaw  vs.  Reed,  9  W.  &  S.,  72. 

Railroads. 

I.    Neglect  BY  APPROPRIATING  PRIVATE  PROPERTY.    I.  The 

right  of  the  commonwealth  to  take  private  property  without 
the  owner's  consent  on  compensation  made,  or  authorize  it  to 
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be  taken,  exists  in  her  sovereign  right  of  eminent  domain,  and 
can  never  be  lawfully  exercised  except  for  a  public  purpose. 
The  use  of  the  property  mu^  be  held  for  the  purpose  which 
justified  its  taking.    *  Hence  a  railroad  company  cannot  build 
private  houses  and  mills,  or  erect  machinery  not  necessarily 
connected  with  the  use  of  their  franchise,  within  the  limits  of 
their  right  of  way.    lance's  Appeal,  55  Pa.,  25.     2.  If  a  rail- 
road company  enters  on  land  unlawfully  and  without  assess- 
ment of  damages,  ejectment  is  the  proper  remedy,  and  the 
question  is  tide,  not  charge  for  damages.    When  the  common- 
wealth exercises  the  power  of  eminent  domain,  it  must  pro- 
vide the  means  of  payment  before  taking  property ;  a  corpo- 
ration or  individual  must  pay  or  secure  its  price.     Where  a 
railroad  company  has  tortiously  entered  and  taken  possession 
of  land  for  their  road,  the  owner  may  proceed  in  the  mode 
provided  by  statute  to  assess  damages.     McChnton  vs.  Pitts- 
burg  &  Fort  Wayne  R.  R.,  66  Pa,,  404.     3.  Under  its  right 
of  eminent  domain,  the  commonwealth  may  take  private  prop- 
erty for  public  use.     The  legislature  may  grant  to  railroad 
corporations  the  right  to  take  private  property   for    public 
use,   provided  said    companies  make  just    compensation  to 
the  owners.     Until  actual  payment  of  the   damages  agreed 
upon  or  ascertained,  or  security  given,  the  corporation  has  no 
right  to  construct  or  enlarge  its  works  on  private  property,  nor 
to  injure  or  destroy  the  same.     Giltnore  vs.  /?.  ^.,  104  Pa., 
280.  Philadelphia  &  Newtown  R,  R.,vs,  Cooper,  105  Pa.,  239. 
4.  A  railroad  company  is  liable  under  our  constitution  to  make 
compensation  for  property  injured  or  destroyed  by  the  con- 
struction or  enlargement  of  its  works  in  the  subsequent  exer- 
cise of  the  right  of  eminent  domain,  although  there  be  no 
physical  taking  of  such    property  or  any  portion   thereof. 
Penna,  R.  R,  vs.  Duncan,  129  Pa.,  181.     5.  When  a  railroad 
has  been  located  and  the  land  appropriated,  the  right  of  the 
landowner  to  sue  for  his  damages  is  complete,  and  he  may 
recover  for  all  which  may  be  caused  by  the  location  and  the 
subsequent  construction  ;  but  he  can  have  but  one  action,  as 
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the  damages  cannot  be  severed.     The  damages  must  be  paid 

or  secured  before  the  injury,  O^Brien  vs.  if.  R,^  1 19  Pa.,  190. 

6.  The  act  of  February  19,  1849,  reads:  "That  whenever 
any  company  shall  locate  its  road  upon  any  street  in  any  city 
or  borough,  ample  compensation  shall  be  made  to  the 
owners  of  lots  fronting  upon  such  street  for  any  damages 
they  may  sustain  by  reason  of  any  excavation  or  embank- 
ment   made.     Pittsbttrg   R.     R.    vs.    Rose^    74    Pa.,    362. 

7.  In  taking  possession  of  land  under  the  act  of  March  17, 
1869,  a  railroad  company  is  not  confined  to  the  present  needs 
of  its  business,  but  may  properly  provide  for  the  future 
requirements  of  a  more  extended  traffic.  Lodge  vs.  R.  R,,  8 
Phila.,  345,  8.  In  an  action  to  recover  damages  for  land 
affected  by  the  construction  of  a  railroad,  the  measure  of  dam- 
ages is  the  diflference  between  the  market  value  of  the  property 
immediately  before  and  after  such  construction  and  location. 
Bed  vs.  R.  R.,  148  Pa.,  271.  Harvey  vs.  R,  R.,  47  Pa.,  428. 
Setzler  vs.  R,  R.,  112  Pa.,  56.  East  Brandywine  R.  R.  vs. 
RaucJt,  78  Pa.,  454.  Pittsburg R.  R.vs.  Bentley,  88  Pa.,  178. 
9.  The  correct  rule  in  estimating  damages  for  land  taken  by  a 
railroad  company,  is  the  difference  in  value  of  the  tract  taken 
as  a  whole  before  its  appropriation  and  subsequently.  Hoff- 
mann vs.  R.  R,  157  Pa.,  174.  Beck  vs.  R.  R.,  148  Pa.,  271. 
Pittsburg  R.  R.  vs.  McC/osiey,  iio  Pa.,  436.  10.  The  rule 
for  the  measure  of  damages  for  the  taking  of  land  by  a  rail- 
road company  for  tracks,  under  the  right  of  eminent  domain, 
is  the  same  whether  the  damages  be  to  the  tenant  in  fee,  for 
life  or  for  years.  PAi/a.  &  Reading  R,  R,  vs.  Getz,  1 13  Pa., 
214.  II.  Market  value,  as  a  measure  of  damages  for  land 
taken  or  injured  by  a  railroad  company,  cannot  be  ascertained 
by  evidence  of  particular  sales  of  adjacent  properties,  as  such 
evidence  would  introduce  collateral  issues.  The  adaptation 
of  the  property  to  any  particular  use  to  which  it  has  been  or 
may  be  applied  is  a  proper  element  to  be  considered  by  the 
jury  in  estimating  its  market  value  before  and  after  the  locat- 
ing of  the  railroad.     Pittsburg  &  Western  R,  R.  vs.  Patterson, 


1346  .  THE     LAW    OF    NEGLIGENCE 

Railroads — Continued, 

107  Pa.,  461.  12.  In  assessing  the  damages  caused  by  the 
construction  of  a  railroad  through  a  farm,  a  proper  standard 
is  the  market  value  of  the  land  taken ;  and  the  jury  may 
also  allow  for  the  disadvantage  resulting  from  the  manner 
in  which  the  road  was  cut  East  Pa.  R.  R,  vs.  Hottenstine, 
47  Pa.,  28.  13.  The  measure  of  damages  for  building 
a  railroad  through  a  man's  land,  is  the  difference  between 
the  value  of  the  property  before  and  after  building  the 
road.  Such  advantages  only  as  are  special  and  peculiar 
to  the  property  in  question,  not  common  to  the  public,  are 
to  be  considered.  Homstein  vs.  Atlantic  R.  R.,  51  Pa.,  87. 
14.  The  measure  of  damages  for  the  appropriation  of  land  by 
railroad  companies  for  the  purpose  of  laying  tracks,  etc.,  is 
the  depreciation  of  the  market  value  of  the  property  caused  by 
the  location  and  construction  of  the  railroad.  A  specification 
of  elements  of  damage  is  impossible,  because  they  cannot  be 
anticipated.  Opinions  of  witnesses  conversant  with  the  prop- 
erty taken  and  the  general  selling  price  of  lands  in  the  vicinity 
are  received  on  the  question  of  its  value,  but  this  is  not  exclu- 
sive of  other  modes  of  proof.  Schuylkill  River  R.  R,  vs.  Ker- 
sey, 25  W.  K.,  455.  1 5.  It  may  be  stated  as  a  general  prin- 
ciple, that  whatever  injuriously  aflfects  the  property  of  a  party, 
as  the  direct  and  necessary  result  of  the  location  of  a  railroad 
upon  it,  maybe  considered  in  the  assessment  of  damages.  The 
proper  measure  of  damages  is  the  depreciation  in  the  market 
value  of  the  property,  caused  by  the  location  and  con- 
struction of  the  railroad.  Kersey  vs.  R.  R,  133  Pa.,  240. 
16.  In  an  action  against  a  railroad  company  for  damages  done 
to  a  mill  property  by  the  construction  of  the  road,  the  injury 
to  the  unused  and  surplus  water  power  of  the  plaintiff  is  a 
legal  ground  of  claim,  and  the  measure  of  damages  is  its 
actual  market  value  for  any  useful  purpose,  the  mill  property 
remaining  as  it  was  when  the  road  was  constructed.  Dorian  vs. 
R,  R.  Co.,  46  Pa.,  520.  17.  If  the  location  of  a  railroad 
so  affects  the  property  as  to  compel  the  removal  of  the  business 
conducted  by  tenants  to  another  place,  and  the  machinery 
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used  is  in  consequence  depreciated  as  it  stands,  the  loss  by 
removal  of  the  machinery  is  a  proper  element  of  damage  to  be 
considered.  Phila,  &  Reading  R.  R,  vs.  Geiz,  113  Pa.,  214. 
18.  A  water  power,  situate  on  a  small  stream,  is  such  a  prop- 
erty as  a  railroad  company  is  liable  to  make  compensation  for, 
if  damaged  by  the  construction  of  their  road,  although  the 
stream  may  have  been  declared  a  public  highway  by  statute. 
Barclay  R.  R.  Co,  vs.  Ingham,  36  Pa. ,  1 94.  i g.Where  a  railroad 
is  so  constructed  as  to  interfere  with  or  block  up  a  water 
channel,  the  company  is  responsible  for  all  the  direct  conse- 
quences of  diverting  the  water  from  its  natural  course.  Gor- 
don vs.  R.  R.,  6  W.  N.,  405.  20.  In  a  question  of  damages 
for  the  construction  of  a  railroad,  evidence  was  proper,  that  the 
construction  of  the  road  tended  to  decrease  the  business  of  a 
mill  by  making  it  unsafe  to  drive  horses  near  it,  and  dangerous 
of  approach.  Such  damage  is  not  consequential  and  pros- 
pective, but  immediate  and  direct.  When  the  deterioration  of 
property  arises  from  actual  and  not  speculative  causes,  and  will 
probably  continue,  there  is  ground  for  damages.  Western 
Penna.  R.  R.  vs.  Hi/l,  56  Pa.,  460.  Wilmington  &  Reading 
R,  R,  vs.  Stauffer,  60  Pa.,  374.  21.  Damages  for  land  taken 
by  a  railroad  are  a  personal  claim  of  the  owner  when  the 
injury  occurred  ;  they  do  not  run  with  the  land, 
nor  pass  by  a  deed  to  a  purchaser,  though  not 
reserved.  McFadden  vs.  Johnson,  72  Pa.,  335.  22.  When 
a  railroad  company  has  located  its  road  through  a 
man's  land,  and  had  the  damages  assessed  by  viewers  and 
confirmed  by  the  court,  this  is  a  judgment  in  favor  of  the 
owner  of  the  land,  and  he  is  entitled  to  execution,  even  though 
the  company  had  not  taken  possession  and  had  changed  its 
route.  Neal  vs.  Pittsburg  R,  i?.,  31  Pa.,  19.  23.  A  farmer 
may  continue  cultivating  his  land  after  the  location  of  a  rail- 
road upon  it,  until  actual  entry  by  the  company,  and  may 
recover  compensation,  not  only  for  injuries  to  the  land,  but  for 
the  loss  of  growing  crops  planted  before  bond  given  or  notice 
of  an  intent  to  enter  for  construction.     Lafferty  vs.  if.  i?.,  1 24 
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Pa.  9  297.  24.  A  railroad  company  contracted  in  consideration 
of  the  conveyance  of  a  parcel  of  land  to  erect  thereon  a  freight 
station.  In  a  suit  against  the  company  for  breach  of  contract, 
held,  that  the  proper  measure  of  damages  was  not  the  value  of 
the  land  conveyed,  but  the  injury  suffered  by  the  plaintiff  by 
the  failure  to  erect  the  station  thereon.  West  Chester  R.  R. 
vs.  BroomaU^  18  W.  N.,  44.  25.  An  agreement  between  a 
landowner  and  a  railroad  company  to  sell  the  latter  a  right  of 
way  across  the  premises  of  the  former,  covers  all  damages,  of 
whatsoever  sort,  suffered  by  the  landowner,  for  which  he  is 
legally  entitled  to  compensation.  North  Branch  R.  R.  vs. 
Swank,  105  Pa.,  555.  Jones  vs.  R.  R.,  143  Pa.,  385. 
26.  Where  the  owners  of  land,  for  valuable  consideration, 
released  a  railroad  company  from  all  claims  by  reason  of  its 
entry  and  location  and  construction,  such  release  is  a  bar  to  a 
subsequent  action  by  a  lessee  of  said  owner  to  recover  dam- 
ages for  injuries  caused  by  an  insufficient  culvert  made  prior 
to  the  execution  of  the  release.  Hoffeditz  vs.  Mining  Co.,  129 
Pa.,  264.  27.  A  release  of  the  right  of  way  to  a  railroad 
company,  together  with  all  damages  resulting  by  reason  of  the 
location,  construction,  maintenance  and  operation  of  the  rail- 
road, does  not  cover  injuries  resulting  from  subsequent  neg- 
ligence of  the  company  in  failing  to  make  or  maintain  proper 
and  sufficient  drains  or  culverts.  McMinn  vs.  R.  if.,  147 
Pa.,  5.  28.  A  railroad  company  is  required  to  make  com- 
pensation to  the  owner  of  lands,  or  to  tender  adequate  security 
therefor,  before  entering  upon  or  taking  possession.  Scranton 
R.  R,  vs.  Canal  Co.,  i  Lackawanna  Jurist,  93,  149.  29.  A  cor- 
poration obtaining  a  concession  to  enter  on  condition  of  refraining 
from  a  particular  injury,  in  its  nature  irreparable,  and  which 
cannot  be  readily  estimated  in  damages,  forfeits  its  license 
when  it  violates  this  condition,  and  should  be  restrained 
until  it  does  equity.  Unangsfs  Appeal,  55  Pa.,  138. 
30.  An  injunction  will  be  issued  to  restrain  the  laying  of  rail- 
road tracks,  unless  the  owner  of  the  land  has  been  compen- 
sated or  indemnified.  Beidler's  Appeal,  37  Pittsburg  Journal, 
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58.     31.  The    directors  of  a  railroad  company  will  not  be 
restrained  in  equity  as  to  the  location  of  the  road,  unless  it  is 
shown  they  capriciously  or  wantonly  disregard  the  rights  of 
others.     Anspach  vs.  R,  /?.,  5  Phila.,  491.     32.  A  manufac- 
turing company  cannot  acquire  by  a  lease  from  a  railroad 
company  the  right  of  eminent  domain  vested  in  the  latter,  so 
as  to  be  enabled  to  construct  and  operate  a  railway  upon  the 
streets  of  a  borough,  even  with  the  consent  of  the  municipal 
authorities.     Barker  \^.  Steel  Co,^  129  Pa. ,  551.     33.  Under 
the  act  of  April  9,  1856,  appeals  from  the  assessment  of  rail- 
road damages  must  be  entered  within  thirty  days  from  filing,  not 
from  the  confirmation  of  the  report  of  the  viewers.  Gwinnerws. 
Lehigh  R.  R.,  55  Pa.,  126.     34.  The  court  has  power  to  set 
aside  the  report  of  viewers  to  assess  the  damages  caused  by  the 
building  of  a  railroad,  when  the  sum  allowed  was  exorbitant, 
but  this  must  be  clearly  made  out.  Only  those  damages  should 
be  considered  that  result  from  the  ordinary  use  of  the  road, 
and  not  those  arising  from  unskillfulness,  carelessness  or  wan- 
tonness on  the  part  of  the  company.     Probable  future  legisla- 
tion should  not  be  considered.  Patten  vs.  R.  R.,  i  Pearson,  48. 
35.  A  claimant  may  delay  proceedings  for  damages  in  con- 
structing a  railroad,  till  the  completion  of  the  road.     The 
assessment  of  damages  is  not  a  penalty,  which  may  be  barred 
by  the  .limitation  act  relating  to  suits  for  penalties.     The  cost 
of  fencing  cannot  be  allowed  in  estimating  damages  from  the 
construction,  but  how  much  the  burden  of  fencing  would  detract 
from  the  value  of  the  land  may  be  considered  by  the  jury. 
Interest    should    be    added    to    the   amount    of    damages 
from  the  time  the  landowner  was  entitled  to  compensation. 
A  jury  IS  not  bound  to  state  the  items  of  damage  in  their  verdict. 
Delaware  &  Lackawanna  R.  R.   vs.  Burson,   61    Pa.,    369. 
II.  Neglect  of  liability  for  consequential  damages. 
I.  Prior  to  the  constitution  of  1874,  a  railroad  company  was 
not  liable  for  consequential  damages.     Cleveland  &  Pittsburg 
R.  R.  vs.  Speer^  56  Pa.,  326.     Struthers  vs.  Dunkirk  R.  /?., 
87  Pa.,  282.      West  Branch  Canal  Co,  vs.  Mulliner,  68  Pa., 
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357.  .  N.  Y,  &  Erie  R.  R,  vs.  Young,  33  Pa.,  175.  Rose  vs. 
R,  R,,  20  Pittsburg  Journal,  159.  2.  The  constitution  of  1874 
expressly  declares  that  compensation  shall  be  made  not  only 
for  property  taken  by  a  corporation  for  public  use,  but  also  for 
property  injured  or  destroyed.  This  abrogates  the  former 
rule  on  the  subject  If  just  compensation  has  not  been  paid 
or  secured,  the  proper  remedy  is  an  action  on  the  case  for 
damages.  A  railroad  company  invested  by  its  charter  with 
the  right  of  eminent  domain,  shifted  and  relaid  its  tracks 
nearer  to  the  plaintiff's  house,  thus  depreciating  its  value, 
though  actually  taking  none  of  his  property.  Held,  that  an 
action  on  the  case  lay  for  damages.  Patent  vs.  ^.  i?.,  14  W.  N., 
545.  3.  Under  article  16  of  the  constitution,  a  person  can 
recover  against  a  railroad  company  for  injury  to  his  property 
resulting  from  the  operation  of  the  road,  including  noise, 
smoke,  dirt,  vibration  and  danger^ of  fire.  He  may  obtain 
consequential  damages,  and  is  not  limited  to  such  injuries  as 
would  be  actionable  at  common  law.  Damages  are  recover- 
able for  injuries  resulting  from  the  operation  of  the  road  after 
its  completion,  as  well  as  for  those  incident  to  its  construction. 
The  measure  of  the  damage  sustained  is  the  actual  loss  in  the 
value  of  the  property,  its  depreciation,  owing  to  the  presence 
of  the  railroad.  Pittsburg  Junction  R.  R,  vs.  McCutc/ieon,  1 8 
W.  K.,  527.  4.  Except  on  proof  of  negligence,  the  lawful 
use  of  a  railroad  company  of  a  lawful  erection  entirely  upon 
its  own  property,  is  not  the  subject  of  damage.  A  railroad 
company  constructed  an  elevated  roadway  upon  its  own  prop- 
erty lying  on  one  side  of  a  street,  and  operated  its  steam  rail- 
way thereon.  From  the  noise,  smoke  and  dust  caused  by 
the  engines  and  cars,  the  necessary  consequence  of  the  oper- 
ation of  the  railroad,  injuries  resulted  to  the  plaintiff's  prop- 
erty on  the  opposite  side  of  the  street.  Held,  he  was  not 
entitled  to  damages.  Penna.  R.  R.  vs.  Lippincott,  116 
Pa.,  472.  Penna,  R.  R.  vs.  Marchant,  119  Pa.,  541. 
5 .  Where  a  railroad  is  laid  upon  a  public  street,  and  by  its 
operation  in  a  lawful  manner  access  to  the  property  of  an 
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abutting  owner  is  rendered  dangerous,  the  company  is  liable 
for  consequential  injuries.  Thus  locating  the  tracks  on  a  high- 
way directly  in  front  of  plaintiff's  curb,  so  as  to  obstruct  the 
access  of  vehicles,  will  entitle  the  plaintiff  to  recover  the  dam- 
ages he  may  sustain  in  the  market  value  of  his  property. 
The  constitutional  provision  was  not  intended  to  apply  to 
injuries  which  are  the  result  merely  of  the  operation  of  the 
road  as  distinguished  from  its  construction ;  hence  there  can 
be  no  recovery  for  the  annoyance  of  smoke,  noise  and  cin- 
ders caused  by  the  running  of  trains,  unaccompanied  with 
negligence.  Injuries  resulting  from  the  exercise  of  a  lawful 
business,  in  a  lawful  manner,  without  negligence  and  without 
malice,  are  damnum  absque  injuria,  Penna.  Schuylkill  Valley 
R.R,ys.  Walsh,  124  Pa.,  544.  Ibidws.  Ziemer,  Idem,  560. 
6.  The  necessities  of  a  railroad  company  and  the  public 
character  of  its  business  compel  it  to  seek  the  heart  of 
a  city ;  and  where  upon  its  own  property  it  has  con- 
structed its  roadway,  without  taking  any  property  of  the 
plaintiff,  it  is  not  liable  for  indirect  injuries  to  the  plaintiff 
which  are  the  result  merely  of  the  subsequent  operation  of  its 
road  in  a  lawful  manner,  without  negligence,  unskillfulness 
or  malice.  Penna.  R,  R.  vs.  Mar  chant,  1 19  Pa.,  542.  Domcr 
vs.  R,  R.,  142  Pa.,  36.  7.  Depreciation  in  the  value  of  land 
occasioned  by  the  construction  of  a  railroad  is  not,  in  any  legal 
sense,  a  consequential  damage.  Turuer  vs.  R.  R.,  8 
Phila.,  485. 

III.  Neglect  by  encroaching  on  highway.  i.  A 
railroad  company  has  no  right,  in  constructing  its  road  across 
a  public  highway,  to  encroach  upon  the  road,  so  as  to  render 
it  less  commodious  to  the  general  public,  without  showing  some 
actual  necessity.  Schwenk  vs.  R,  R,,  2  Chester  Co.,  177. 
2.  Although  a  railroad  company  may  construct  its  railroad 
across  any  established  highway  whenever  it  is  necessary 
to  cross  or  intersect  it,  it  must  be  so  constructed  as  not  to 
impede  the  passage  or  transportation  of  persons  or  property 
along  the  road.     If  it  be  so  constructed  as  to  be  a  dangerous 
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obstruction  to  travel  along  the  road,  the  company  may  be 
indicted  therefor.  Comm.  vs.  R,  R.,  1 17  Pa.,  643.  3.  While 
the  mere  construction  of  a  railroad  track  across  a  public  high- 
way, in  pursuance  of  law,  is  no  nuisance,  it  must  be  con- 
structed in  such  a  way  as  not  to  impede  travel.  The  fact  that 
the  crossing  has  existed  in  its  present  condition  for  twenty- 
four  years,  is  no  answer  to  an  indictment  for  maintaining  a 
nuisance,  as  the  statute  of  limitations  does  not  run  against 
the  Commonwealth.  Northern  Central  R.  R.  vs.  Comm., 
9  W.  N.,  129.  4.  A  railroad  company  may  construct  its 
railway  across  a  road  if  necessary,  but  it  must  so  construct 
it,  that  it  will  not  impede  the  passage  or  transportation  of  per- 
sons or  property  over  said  road.  If  it  prove  a  serious  incon- 
venience and  dangerous  obstruction  to  travel  along  the  road, 
the  company  may  be  indicted  therefor.  Northern  Centred  R.  R, 
vs.  Comm.,  90  Pa.,  300.  5.  A  railway  corporation  may  take 
possession  of  such  portion  of  any  public  road  as  may  be  within 
the  limits  of  the  right  of  way,  and  may  construct  its  railway 
across  any  road  if  necessary  ;  but  the  railroad  must  be  so  con- 
structed as  not  to  impede  passage  on  the  highway.  If  the 
railroad  proves  to  be  a  dangerous  obstruction  to  travel  along 
the  road,  the  company  may  be  indicted  therefor.  Comm.  vs. 
R.  R.,  117  Pa.,  637.  6.  It  is  the  duty  of  railroad  companies 
appropriating  a  public  road  and  substituting  a  new  one,  to 
guard  the  public  against  danger  of  injury  by  erecting  barriers 
enclosing  excavations.  Pittsburg  &  Chartiers  R.  R.  vs.  Moses, 
17  W.  K.,  76.  7.  Where  an  act  of  assembly  gave  a  railroad 
company  power  to  construct  its  tracks  on  a  portion  of  a  public 
road,  it  was  held,  that  the  obstruction  of  travel  on  such  por- 
tion was  not  a  nuisance  which  should  be  abated.  Danville  & 
Hazleton  R.  R.  vs.  Comm.,  73  Pa.,  29.  8.  A  railroad  com- 
pany cannot  occupy  a  street  to  the  exclusion  of  the  public, 
without  locating  or  constructing  another  street  in  the  place 
of  the  street  so  taken.  Stroudsburg  vs.  R.  R.,  12  Pa.  County, 
395.  9.  The  legislative  grant  to  a  railroad  company  of  a 
right  to  build  a  railroad  along  certain  streets  of  a  city,  does  not 
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authorize  a  railroad  occupying  the  whole  of  the  street  to  the 
exclusion  of  other  railroad  companies  or  individuals.  Pkila.  & 
Reading  R,  R.  vs.  R.  R.,  i  Foster,  137.  10.  The  legislature 
may  authorize  a  railroad  company  to  lay  its  tracks  on  a  public 
street,  but  without  a  legislative  grant,  the  company  has  no 
right  to  appropriate  and  use  a  public  street  or  highway  for  its 
tracks,  switches  or  sidings.     Penna.  R.  R.  Go's  Appeal ^  115 

Pa.,  514. 

IV.  Neglect  by  appropriating  dwelling  houses. 
I.  In  the  location  and  construction  of  a  railroad,  the  act  of  Feb- 
ruary 19,  1849,  prohibits  the  company  from  passing  through 
any  dwelling  house  in  the  occupancy  of  the  owner  without  his 
consent  This  necessarily  includes  such  curtilage  connected 
with  and  necessary  to  the  dwelling.  Swiff s  Appeal,  1 1 1  Pa., 
516.  2.  The  act  of  February  19,  1849,  prohibits  the  con- 
struction of  any  railroad  through  a  dwelling  house  occupied 
by  its  owner.  This  will  not  prevent  the  appropriation  of  a  strip 
of  land  in  the  rear  of  a  house.  Lyle  vs.  R,  R.,  131  Pa.,  437. 
3.  Where  a  railroad  company  laid  a  track  in  front  of  plaint- 
iff's dweUing,  cutting  away  part  of  his  porch,  and  in  the  run- 
ning of  its  trains  obstructing  ingress  and  egress,  and  the  access 
of  light  and  air,  shaking  the  walls  of  the  house  and  permeating 
it  with  smoke  and  cinders,  the  plaintiff,  in  an  action  against  the 
company  for  damages,  could  show  these  facts,  and  also  the 
resulting  depreciation  in  the  value  of  his  property.  Our  pres- 
ent constitution  requires  compensation  to  be  given  for  prop- 
erty taken,  injured  or  destroyed  by  municipal  or  other  cor- 
porations in  the  construction  or  enlargement  of  their  works. 
Northern  Central  R,  R.  vs.  Holland,  117  Pa.,  613.  4.  The 
act  of  February  19,  1849,  provides,  that  no  railroad  shall  be 
built  so  as  to  pass  through  any  dwelling  house  occupied  by 
its  owner  without  the  owner's  consent  The  curtilage  appurte- 
nant to  the  dwelling  house  is  not  included  in  this  prohibition. 

Damon  vs.  R.R,,  2  Delaware  Co.,  293. 

V.  Neglect  to  erect  cattle  guards,  i  .  At  the  cross- 
ings of  the  public  roads,  or  wherever  cattle  are  in  the  habit  of 
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straying,  it  is  the  duty  of  a  railroad  company  to  use  the  utmost 
vigilance  to  keep  them  oflF,  and  in  all  such  places  to  erect 
cattle  guards,  put  up  fences,  or  station  watchmen  for  the  pur- 
pose. A  failure  to  do  so  is  negligence,  rendering  the  com- 
pany liable  to  passengers  for  all  injuries  occasioned  thereby. 
Wrig/Uws.  R,  R,,  3  Pittsburg,  116.  2.  In  an  action  against 
a  railroad  company  to  recover  damages  for  killing  a  cow,  it 
is  not  sufficient  defence  for  the  railroad  company  to  show  that 
the  cattle  guards  in  use  are,  in  the  judgment  of  experienced 
railroad  managers,  proper  and  efiectual.  if  there  is  actual  evi- 
dence in  the  case  that  they  are  not  effectual  to  turn  catde. 
Penna.  R,  R.  vs.  Jakes,  20  W.  N.,  570. 

VI.  Neglect  to  construct  causeways.  Under  the  act 
of  February  19,  1 849,  whenever,  in  the  construction  of  a  rail- 
road, it  shall  be  necessary  to  cross  any  road,  it  shall  be  the 
duty  of  the  railroad  company  to  make  necessary  causeways  to 
enable  the  occupants  of  adjacent  lands  to  cross  over  the  same 
with  wagons,  which  causeways  shall  be  maintained  and  kept 
in  good  repair  by  the  company.  On  failure  to  do  so,  the 
company  shall  be  liable  in  damages  to  any  person  aggrieved 
thereby.     Dubbs  vs.  R.  R.,  148  Pa.,  68. 

VII.  Neglect  to  fence  the  tracks,  i.  A  railroad  com- 
pany is  not  bound  to  make  fences  along  its  tracks,  unless  required 
by  its  charter.  The  act  of  April  13,1 868,  requiring  railroad  com- 
panies within  Erie  county  to  rebuild  fences  destroyed  by  fire  from 
their  trains,  is  within  the  police  power  of  the  state,  and  is  con- 
stitutional. Penna,  R.  R,  vs.  Riblety  66  Pa.,  164.  2.  By  the 
act  of  March  28,  1868,  railroad  companies  are  required  to 
erect  and  maintain  fences  along  the  tracks  of  their  roads  in 
the  county  of  Warren,  and  to  construct  cattle  guards  at  all  the 
public  road  crossings.  Neglect  to  do  this  renders  them  liable 
in  damages.  Dunkirk  R.  R.  vs.  Mead,  90  Pa.,  454.  3.  In 
certain  counties  of  the  state,  railroad  companies,  by  special 
statutes,  must  fence  their  roads,  and  in  default  thereof  are  liable 
for  the  value  of  live  stock  injured  in  consequence  of  their  neglect. 
Curtin  vs.  i?.  -S.,  135  Pa.,  20.     4.  The  law  is  settled  in  this 
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state,  that  if  cattle  are  suffered  to  run  at  large,  and  are  injured 
or  killed  on  the  track  of  a  railroad,  without  wantonness  or 
gross  negligence,  the  owner  has  no  recourse  against  the  com- 
pany or  its  servants.  This  is  true,  though  they  escape  from  a 
properly  fenced  enclosure.  R.  R.  Co.ws,  Skinner,  19  Pa,,  298. 
North  Pa.  R.  R.  vs.  Rehtnan,  49  Pa.,  105.  5.  If  cattle  are 
accustomed  to  wander  on  unenclosed  grounds,  through  which 
a  railroad  runs,  the  company  is  bound  to  take  notice  of  this 
fact,  and  either  by  fencing  in  their  track,  or  by  enforcing  the 
owner's  obligation  to  keep  his  cattle  at  home,  or  by  moder- 
ating the  speed  of  the  train,  or  in  some  other  manner,  to  secure 
the  safety  of  the  passenger.  If  they  tolerate  obstructions,  they 
must  avoid  the  danger  by  reduced  speed  and  increased  vigi- 
lance, or  answer  for  the  consequences.  Sullivan  vs.  Reading 
R.  R,,  30  Pa.,  234.  6.  Although  a  railroad  company  may  not  be 
bound  to  fence  its  track  against  trespassing  cattle,  it  is  well 
settled,  that  as  between  its  passengers,  it  must  take  the  risk  of 
injury  to  them  from  such  cause,  and  it  is  no  answer  to  a  claim 
for  injury  from  such  cause,  that  the  defendant  was  not  bound 
to  fence,  or  that  cattle  were  trespassing  on  its  track 
without  its  agency  or  knowledge.  The  question  is,  did 
the  company  exercise  due  care  to  guard  against  such 
obstructions?  Lackawanna  R.  R.  vs.  CheneTvith,  52  Pa.,  382. 
7.  The  conductor  of  a  train  is  not  bound  to  attend  to  the 
uncertain  movements  of  every  assemblage  of  roving  cattle  by 
which  our  railways  are  infested.  Philadelphia  &  Reading  R,  R. 
vs.  Hummelly  44  Pa.,  378.  8.  Even  where  a  railroad  company, 
in  purchasing  the  right  of  way,  contracted  with  the  owner  of 
the  land  to  fence  the  portion  of  the  road  through  it,  and  did 
not  comply  with  such  contract,  yet  such  owner  is  guilty  of 
contributory  negligence  in  allowing  his  cattle  to  roam  upon 
the  road  where  they  had  no  right  to  wander,  and  cannot 
recover  for  their  loss  in  an  action  against  the  company.  On 
the  company's  feilure  to  erect  a  fence,  and  in  anticipation  of 
damage,  it  was  the  plaintiff's  duty  to  make  an  effort  to  compel 
the  company  to  fulfil  its  contract,  instead  of  attempting  to 
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make  it  liable  for  remote  consequences.  Drake  vs.  PhiladeU 
phia  &  Erie  R,  i?.,  51  Pa.,  240.  9.  Every  English  railway  is 
fenced,  not  to  protect  it  from  cattle,  for  none  are  at  large,  but  to 
prevent  detriment  or  detention  from  other  cause.  In  a  country 
so  new  and  sparse  as  ours,  the  cost  of  fencing  them  would  be  too 
great  to  be  borne.  If  an  owner  of  cattle  suffers  them  to  run  at 
large,  it  must  be  at  the  risk  of  losing  them,  or  paying  for  their 
transgressions.  The  very  act  of  turning  them  loose  is  a  n^ligence 
except  as  to  waste  fields  and  forests.  Railroad  Co.  vs.  Skinner^  19 
Pa.,  298.  10.  A  railway  company  having  the  right  to  cut 
through  the  street  of  a  city,  though  not  bound  by  its  charter  to 
put  up  barriers  for  the  protection  of  travelers  upon  the  street,  is 
liable  for  the  n^Iect  of  those  in  its  employ  to  put  up  the  bar- 
riers at  night  which  it  has  voluntarily  placed  there  for  safety. 
Pittsburg  &  Fort  Wayne  R.  R,  vs.  Gil/eland,  56  Pa.,  452. 

VIII.  Neglect  TO  REPAIR  ROAD-BED.  i.  A  railroad  com- 
pany is  bound  to  furnish  a  safe  and  sufficient  roadway  to  its 
servants  as  well  as  others  traveling  over  it.  If  the  substructure 
of  a  road  be  suffered  to  lie  until  it  has  become  rotten  and 
unsafe,  it  is  negligence  of  the  company.  0*DonneU  vs.  AUe- 
gheny  Valley  R.  R.,  59  Pa.,  239.  2.  It  is  the  duty  of  a  rail- 
road company  to  construct  its  works  with  proper  skill  and  care, 
and  with  due  regard  to  the  features  of  the  ground  over  which 
its  road  passes.  An  injury  arising  from  unskillful  construction 
must  be  left  for  future  remedy.  Negligence  or  carelessness  in 
executing  work  on  their  road  is  a  tort,  for  which  an  action  at 
law  will  lie.  The  company  is  bound  to  employ  the  engineer- 
ing knowledge  and  skill  ordinarily  known  and  practiced  in  such 
works.  Pittsburg  &  Fort  Wayne  R.  R.  vs.  GiUeland,  56  Pa., 
445.  3.  The  duty  to  keep  a  road  in  repair  is  a  condition 
attendant  upon  the  grant  of  the  franchise.  The  right  of  action 
accrues  to  whoever  is  injured  in  person  or  property  by  the 
i^cgligcnce  of  the  company.  The  owner  of  a  car,  placed  upon 
the  railroad  under  a  contract  or  license,  may  recover  damages 
for  injury  caused  by  the  bad  condition  of  the  road.  The  rule 
of  liability  for  neglect  should  be  most  stringently  enforced 
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against  railroad  corporations,  whose  slightest  inattention  to  the 
duties  assumed  frequently  is  attended  with  most  frightful  results. 
R.  R.  Co.,  vs.  Hughes,  1 1  Pa,,  141.    4.  Where,  as  the  result 
of  a  storm,  a  landslide  took  place,  the  debris  from  which  cov- 
ered a  railroad  track,  causing  the  subsequent  derailment  of  a 
train  containing  barreb  of  crude  oil,  which  ignited  and  was  car- 
ried by  the  current  of  an  adjacent  stream,  burning  a  building 
several  hundred  feet  distant,  the  court  held,  that  the  negligence 
of  the  company,  if  it  existed,  was  the  remote  and  not  the  proxi- 
mate cause  of  the  injury  to  the  building.     Hoagws.  Lake  Shore 
R,  i?.,  85  Pa.,  293.     5.  A  railroad  company,  in  constructing 
its  road  and  works,  is  bound  to  engage  the  engineering  knowl- 
edge and  skill  ordinarily  known  and  practiced  in  such  works. 
BalHfHore  &  Ohio  R.  R.  vs.  School  District,  96  Pa.,  65.     6.  A 
brakeman   is    not    necessarily    bound  to   know   the  unsafe 
condition  of  the  track  at  a  certain  point.    It  is  not  in  the  line 
of  his  duty  to  see  to  the  track,  especially  where  the  defect 
is  not  a  palpable  one.     Penna.  R.  R.  vs.  Zink,  126  Pa.,  288. 
7.  Where  a  car  was   overturned  by  a  defective  rail,  and  a 
passenger  injured,  the  case  is  for  the  jury,  where  there  is  evi- 
dence that  the  rail  had  been  badly  cracked  at  this  point  for  a 
considerable  time,  and  that  it  had  been  used  for  ten  years  and 
looked  worn.  Dampman  vs.  R.  R.,  166  Pa.,  520.  8.  Where  the 
superintendent  and  foreman  of  a  railroad  company  have  been 
notified  of  the  dangerous  condition  of  a  siding,  and  have  neg- 
lected to  comply  with  their  promise  to  repair,  the  company  is 
liable  in  damages  for  an  injury  to  a  conductor  of  one  of  its 
freight  trains,  which  ran  oif  the  track  owing  to  its  defective 
condition.     If  a  master  subjects  his  servants  to  dangers  such 
as  he  ought  to  provide  against,  he  is  liable  for  any  accident 
resulting  from  them.    Patterson  vs.  Pittsburg  R,  R.,  76  Pa., 
389.     9.  Where  the  track  at  a  railroad  was  in  an  insecure  con- 
dition, resulting  in  a  horse's  foot  being  caught  in  the  space 
between  the  plank  and  the  rail,  and  the  crushing  of  his  leg  by 
a  passing  train,  held,  that  the  question  of  negligence  should 
have  been  submitted  to  a  jury.     Baughtnan  vs.  R.  R.,  92  Pa., 
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335.  10.  There  is  no  duty  on  the  part  of  a  railroad  company 
to  ballast  its  tracks  for  the  safety  of  its  employees,  and  except, 
perhaps,  at  a  crossing,  no  such  duty  to  the  public.  Philadel- 
phia &  Reading  R.  R.  vs.  Schertle,  97  Pa,,  451.  1 1.  In  an 
action  against  a  railroad  company  for  the  death  of  an  engineer, 
a  fireman  is  not  a  competent  witness  to  testify,  as  an  expert, 
to  the  necessity  of  a  safety  switch  at  the  place  of  injury. 
Ballard  vs.  R,  R.,  126  Pa.,  141.  12.  Where  an  accident 
occurs  by  the  washing  away  of  an  embankment  of  a  railroad 
because  of  insufficient  drainage,  the  company  will  not  be 
relieved  of  liability  by  the  fact  that  the  road  was  constructed 
by  a  competent  engineer,  and  that  the  drainage  had  been  pro- 
vided for  in  a  manner  approved  by  him.  The  fact  that  the 
defendant  is  the  lessee  of  the  road,  does  not  relieve  it  from  the 
consequences  of  its  own  negligence ;  and  it  was  bound  to  see 
that  the  road  was  safe  and  sufficient  between  the  points  named 
on  the  passenger's  ticket.  P/tHadelphia  &  Reading  R.  R,  vs. 
Anderson,  94  Pa.  ,351. 

IX.  Neglect  to  construct  culverts  and  crossings. 
I.  There  is  no  liability  on  a  railroad  company  for  not  con- 
structing a  culvert  so  as  to  pass  extraordinary  floods.  It  is 
sufficient,  if  the  culvert  be  constructed  to  vent  the  ordinary 
high  water  of  an  obstructed  stream.  Unexpected  visitations, 
resulting  from  extraordinary  floods,  must  be  laid  to  the  account 
of  Providence.  Pittsburg  &  Fort  Wayne  R,  R.  vs.  GiUeland,  56 
Pa.,  445.  2.  In  the  construction  of  a  railroad,  in  awarding 
damages  the  jury  may  consider  the  interference  of  the  road 
with  crossings  already  established,  and  damage  sustained  by 
the  plaintiff  thereby,  as  also  from  the  failure  or  neglect  of  the 
company  to  construct  the  crossings  as  required  by  law,  but 
not  for  the  expense  of  the  plaintiff  in  making  the  crossings 
himself.     East  Penna.  R.  R.  vs.  Hiester,  40  Pa.,  53. 

X.  Neglect  to  repair  bridges,  i.  Where,  in  repairing  a 
bridge  over  the  tracks  of  a  railroad,  workmen  had  omitted  to 
close  an  opening  in  the  floor  of  the  structure,  through  which 
person  fell  and  was  killed,  held,  that  it  was  proper  to  submit  a 
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the  case  to  the  jury,  inasmuch  as  the  bridge  at  the  time  was 

open  to   all  travelers.     Gilmore  vs.  R,  R.,  154   Pa.,    375. 

2.  The  Pennsylvania  Railroad  Company  is  liable  for  damages 
resulting  from  the  unsafe  condition  of  a  bridge  built  by  the 
state,  which  conducts  a  public  highway  across  the  railroad  of 
the    company.      Johnson   vs.  R.   R.,  2    Chester  Co.,    315. 

3.  Where  a  railroad  appropriates  a  part  of  a  public  road,  and 
builds  a  bridge  over  its  road-bed,  the  railroad  and  the  town- 
ship are  independent  parties,  each  charged  with  a  duty  to  the 
public,  involving  liability  to  an  individual  specially  injured  by 
a  neglect  of  such  duty.  Neither  can  escape  liability  by  alleg- 
ing the  primary  liability  of  the  other.  If  a  railroad  is  charged 
with  the  duty  of  maintaining  the  approaches  to  a  bridge,  it  is 
the  party  ultimately  liable.  Gales  vs.  R.  R,,  150  Pa.,  50. 

XL  Neglect  in  locating  scales.  In  an  action  for 
death  by  negligence  from  cars  striking  a  cart  on  scales  near  to 
a  railroad  track,  evidence  was  proper,  that  after  the  accident 
the  track  was  removed  to  a  greater  distance.  If  the  track  was 
too  near  the  scales,  a  higher  degree  of  care  was  necessary. 
When  there  is  such  an  obvious  disregard  of  duty  and  safety  as 
amounts  to  misconduct,  the  court  may  declare  it  to  be  negli- 
gence. What  is  negligence  is  always  a  question  for  the  jury, 
when  the  measure  of  duty  is  ordinary  and  reasonable  care. 
IVest  Chester  R.  R,  vs.  McElwee^  67  Pa.,  311. 

XII.  Neglect  of  sparks  from  engine,  i.  In  determin- 
ing accountability  for  the  consequences  of  a  wrongful  act,  the 
immediate  and  not  the  remote  cause  is  to  be  considered. 
Through  negligence,  a  house  near  a  railroad  was  fired  by 
sparks  from  a  locomotive.  The  fire  was  communicated  from 
the  building  to  another  structure  at  some  distance  from  it,  which 
was  consumed  with  all  its  contents.  Held,  that  the  railroad 
company  was  not  liable  for  damages  for  the  last  building  and 
its  contents,  though  liable  for  the  value  of  the  building  adjacent 
to  the  tracks  which  was  destroyed  from  the  negligence  of  the 
company's  agents  in  the  use  of  the  engine.  The  person  com- 
mitting the  first  act  of  negligence  is  not  liable  for  all  its  conse- 
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quences.  Penna,  R.  R,  vs.  Kerr,  62  Pa.,  353.  18 
Journal,  17.  2.  Sparks  from  a  locomotive  set  fire  to  a  car,  from 
which  it  was  communicated  to  an  oil-tank  and  destroyed  an  oil 
refinery.  The  court  could  not  rule  as  a  matter  of  law,  that  the 
plaintiff  was  guilty  of  contributory  negligence  in  erecting  an 
oil  refinery  near  a  railroad.  Under  the  evidence,  the  questions 
of  negligence  and  of  proximate  and  remote  cause  were  prop- 
erly submitted  to  the  jury.     Confer  vs.  R.  R.,  146  Pa,,  31. 

3.  Where  a  building  is  destroyed  by  fire  communicated  not 
directly  by  the  defendant  railroad  co.npany,  but  by  another 
building  or  grass  negligently  fired  by  sparks  from  the  engine, 
the  consequences  are  too  remote  to  render  it  liable,  without 
respect  to  the  distance  or  other  circumstances  which  rendered 
the  burning  probable.     Hoopes  vs.  R,  R,,  2  Chester  Co.,  106. 

4.  Through  the  negligence  of  a  railroad  company,  cut  diy 
grass  was  allowed  to  remain  on  its  roadway.  This  grass  caught 
fire  from  the  sparks  of  a  passing  engine,  and  the  fire  was  car- 
ried by  the  dry  hay  to  a  neighboring  fence,  and  thence  across 
two  fields  of  hay  until  it  reached  and  partly  destroyed  wood- 
land six  hundred  feet  distant.  The  jury  held,  that  the  Eurts 
constituted  a  continuous  succession  of  events,  the  natural  con- 
sequence of  the  primary  cause.  Penna,  R.  R.  vs.  Hofie,  80 
P^M  377-    Lehigh  Valley  R.  R.  vs.  McKeen,  90  Pa.,   122. 

5.  Where  the  owner  of  an  ice  house  leaves  shavings  about 
his  building  in  such  a  careless  manner  as  to  be  readily  set  on 
fire  by  sparks  from  an  engine  in  the  vicinity,  resulting  in  the 
destruction  of  his  building,  he  is  guilty  of  contributory  n^li- 
gence.  Kennebec  Ice  Co.  vs.  R.R.,  14  W.  N.,  554.  6.  Where 
a  building  used  for  the  storage  of  straw,  and  located  ninety 
feet  from  a  railroad,  was  fired  by  sparks  from  a  passing  loco- 
motive, it  was  properly  left  to  the  jury  to  determine  whether 
the  negligence  of  the  railroad  company  in  allowing  the  escape 
of  large  sparks  from  the  locomotive,  was  the  remote  or  proxi- 
mate cause  of  the  injury.  Penna.  &  N.  Y.  Ccptal  Co.  vs. 
Lacey,  89  Pa.,  458.  7.  Where  a  lumberman  has  placed  piles 
of  lumber  near  a  railroad  track,  in  order  that  it  may  be  ready 
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for  shipment  when  required,  and  as  cars  were  furnished,  he  is 
guilty  of  contributory  negligence,  and  cannot  recover  for  the 
destruction  of  lumber  by  fire  resulting  from  sparks  emitted 
from  a  passing  locomotive.  Post  vs.  R.  R.,  io8  Pa.,  585. 
8.  In  an  action  against  a  railroad  company  for  burning  a  bam 
by  sparks  from  engines,  there  was  evidence  that  the  fire  com- 
menced near  the  railroad  track,  and  that  engines  had  passed 
shortly  before  the  bam  was  fired,  raising  the  presumption  that 
it  was  fired  by  sparks  from  an  engine,  the  particular  one  not 
being  known.  Held,  that  evidence  from  strangers  that  it  was 
a  common  occurrence  for  engines  to  set  fire  to  structures  some 
distance  from  the  track,  was  admissible.  Pa.  R.  R.  vs.  Sirana- 
han,  79  Pa.,  405.  9.  The  use  of  any  ordinary  fuel  to  make 
steam  in  engines  on  a  railroad  is  legal ;  the  limit  on  its  use  is 
that  the  latest  improvements  in  its  management  in  practical 
use  should  be  applied  to  it.  It  is  the  duty  of  a  railroad  com- 
pany, in  the  use  of  an  engine,  to  use  such  precaution  as  might 
reasonably  prevent  damage  to  others,  and  failure  to  do  so  is 
negligence.  Where  an  engine  is  used  on  the  road  without  a 
"  spark-catcher,"  and  an  adjacent  building  is  fired  while  the 
engine  is  passing,  it  is  proper  to  submit  the  question  of 
negligence  to  the  jury,  even  if  there  be  no  direct  evidence 
that  sparks  at  the  time  had  been  emitted  from  the  engine! 
Lackawanna  R.  R.  vs.  Doak,  52  Pa.,  379.  10.  A  rail- 
road company  is  liable  at  common  law  for  the  damage 
done  by  fire  occasioned  by  the  negligent  management  of 
its  locomotive  engines.  Negligence  may  be  inferred  from  the 
fact  that  the  engine  threw  out  large  sparks.  Where  lumber 
was  burnt  by  sparks  from  an  engine,  separate  actions  against 
the  railroad  company  cannot  be  maintained  by  both  the  owner 
and  an  insurance  company  which  paid  part  of  the  loss.  Pkila. 
&  Trenton  R.  R,  vs.  Rogers,  2  Walker,  278.  PAi/a,  &  Read- 
ing R,  R.  vs.  Kerst,  Idem,  480.  Post  vs.  R,  R,  Idem,  464, 
II.  In  an  action  for  a  loss  by  fire,  caused  by  sparks  from  a 
locomotive,  the  burden  is  on  the  plaintiff  to  prove  that  the  fire 
was  communicated  by  some  engine  of  the  defendant  company. 
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and  also  to  prove  negligence  in  the  construction  and  manage- 
ment of  the  engine.  Testimony  as  to  defects  in  other  engines 
of  the  company  is  inadmissible,  unless  the  offending  engine  is 
not  satisfactorily  identified,  in  which  case,  in  proof  of  defend- 
ant's negligence,  the  plaintiff  may  sl^ow  that  the  defendant's 
locomotives  generally,  or  many  of  them,  threw  sparks  of  unus- 
ual size,  causing  numerous  fires  in  the  vicinity.  All  engines, 
whether  provided  with  spark-arresters  or  not,  emit  sparks,  and 
the  mere  existence  of  a  fire  along  the  road,  caused  by  sparks 
from  the  company's  engines,  is  not  enough  to  &sten  upon  the 
company  the  charge  of  negligence  or  want  of  skilL  The 
absence  of  a  spark-arrester  is  prima  facie  evidence  of  negli- 
gence, as  it  is  the  duty  of  railroad  companies  to  adopt  the  best 
precautions  against  danger  in  general  use.  Henderson  vs. 
R.  R.,  144  Pa.,  461.  12.  The  emission  of  sparks  from  the 
stack  of  a  locomotive  is  not  in  itself  illegal,  and  the  loss  of 
property  adjacent  to  a  railroad  from  the  sparks  apart  from 
misuse,  is  damnum  absque  injuria.  It  is  the  duty  of  railroads 
running  their  engines  close  to  buildings,  to  use  the  utmost 
vigilance  and  foresight  to  avoid  injury.  They  should  control 
their  engines  carefully,  adopt  every  known  safeguard,  and  avail 
themselves  of  every  approved  invention  by  the  use  of  spark- 
catchers  to  lessen  their  danger.  Negligence  is  the  absence  of 
care  under  the  circumstances.  Frankford  Turnpike  Co.  vs. 
R,  R,,  54  Pa.)  345.  13.  In  an  action  against  a  railroad 
company  to  recover  damages  for  the  burning  of  plaintiflT's  bam, 
alleged  to  have  been  caused  by  sparks  from  a  locomotive,  the 
question  was  whether  the  spark-arresters  in  use  were  up  to 
the  si  andard  required  of  the  company.  The  fact  that  the  plaintifT 
held  an  insurance  policy  on  thebam  had  no  place  in  the  evidence, 
and  made  no  difference.  Penna,  R.  R.vs.  Page^  21  W.  K.,  52. 
3  5  Pittsburg  Journal,  511.  14.  The  fact  that  an  engine  emits 
fire  and  throws  coals  along  its  way  is  evidence  from  whih  a  jury 
may  infer  that  it  fired  a  house  which  was  burned,  and  also  that 
the  spark-arrester  was  imperfect.  Penna.  Co.  vs.  Watson^  i8x 
Pa.,  293.     15.  Using  a  dangerous  agent,  the  law  requires  of 
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a  railroad  company,  that  they  adopt  suitable  precautions  to 
prevent  damage  to  the  property  of  others.  They  have  no  right 
to  run  their  locomotives  without  it.  A  fire,  caused  by  running 
the  engine  without  any  evidence  of  precaution,  is  a  prima  facie 
case  of  negligence.  McCtdly  vs.  Clarke ^  40  Pa.,  408.  16.  In 
the  absence  of  evidence  to  show  that  the  locomotive  from 
which  fences,  hay  and  grass  caught  fire  was  improperly  con- 
structed, and  had  not  an  approved  spark-arrester,  the  court 
should  direct  a  verdict  for  defendant  in  an  action  to  recover 
damages  for  the  loss  thereby  occasioned.  The  fact  that  the 
fire  thus  took  place,  is  not  prima  facie  evidence  that  the  spark- 
arrester  was  defective.  If  reasonable  precautions  are  taken  in 
providing  proper  appliances  to  locomotives  to  prevent  damage 
by  fire,  the  company  is  not  liable,  though  it  fires  every  rod  of  the 
country  through  which  its  trains  run.  Jennings  vs.  R,  R.,  93 
Pa->  337-  Phila.  &  Reading  R,  R.  vs.  Schultz,  Idem,  341. 
Reading  &  Columbia  R.  R,  vs  Latshaw^  Idem,  449.  17.  The 
rule  is  well  settled,  that  a  party  is  not  answerable  in  damages 
for  the  reasonable  exercise  of  a  right,  unless  upon  proof  of 
negligence,  unskillfulness  or  malice.  Buildings  were  burned 
by  sparks  from  a  locomotive  engine ;  in  a  suit  against  the  com- 
pany by  the  owner,  it  was  shown  that  the  spark-arrester  on  the 
locomotive  was  apparently  perfect  in  mechanical  construction, 
and  in  efficient  condition  at  the  time  of  the  fire,  and  there 
being  no  evidence  to  justify  an  inference  of  negligence,  it  was 
held,  that  the  jury  should  have  been  instructed  to  find  for  the 
defendants.  Phila,  &  Reading  R,  R,  vs.  Yerger,  73  Pa.,  121. 
18.  Where  there  is  no  direct  proof  that  a  building  near  a  rail- 
road was  set  on  fire  by  sparks  from  a  locomotive,  whether  it  was 
so  set  on  fire  depends  on  circumstances,  and  therefore  is  for  the 
jury.  The  owner  of  a  property  near  a  railroad  must  take  all 
risks  of  a  proper  and  careful  use  of  the  road.  When  a  rail- 
road company  uses  the  most  approved  spark-arresters,  and 
proper  care  and  vigilance  in  running  their  engines,  an 
adjacent  land-owner  has  no  remedy  for  injury  to  his 
property    by    fire     thrown     from     a     locomotive.       f^tHa, 
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&  Reading  R.  R,  vs.  Henderson,  80  Pa.,  182.  19.  If 
the  engine  was  properly  constructed  as  to  its  furnace 
and  smokestack,  and  was  furnished  with  a  spark-arresting 
grate  of  the  proper  character,  the  company  would  not  be 
liable,  though  a  neighboring  building  was  burned  by  fire  acci- 
dentally occasioned  by  sparks  issuing  from  the  engine.  All 
evidence  going  to  prove  defects  in  other  engines  of  the  com- 
pany, other  than  the  one  alleged  to  have  produced  the  injury 
complained  of,  is  irrelevant  Erie  Railway  Co,  vs.  Decker ,  78 
Pa.,  293.  20.  The  firing  of  one's  woods  by  sparks  from  a 
locomotive  is  not  in  itself  evidence,  from  which  negligence  in 
managing  the  fires  of  the  engines  can  be  inferred.  A  party  is 
not  answerable  in  damages  for  the  reasonable  exercise  of  a 
right,  unless  on  proof  of  negligence,  unskillfulness  or  malice  in 
the  exercise  of  that  right.  R.  R.  Co.  vs.  Yeiser,  8  Pa.,  366. 
Huyett  vs.  R.  R.,  23  Pa.,  374.  R.  R.  vs.  Hummell^  27 
Pa.,  103.  But  see  R.  R.  vs.  Lazarus^  28  Pa.,  203.  21.  In 
an  action  against  a  railroad  company  to  recover  damages  for  a 
loss  of  plaintiff's  property  by  fire  alleged  to  have  been  caused 
by  negligence  in  permitting  sparks  to  escape  from  an  engine, 
the  burden  is  on  the  plaintiff  to  prove  the  negligence.  Albert 
vs.  R.  /?.,  98  Pa.,  316.  22.  If  a  suit  be  brought  against  a 
railroad  company  for  the  negligent  burning  of  a  building,  a 
subsequent  action  cannot  be  maintained  for  the  burning  of 
the  contents  of  the  same  building,  resulting  from  the  same 
negligent  act.  Where  damages  are  claimed,  resulting  from 
the  tortuous  act  of  another,  the  law  will  not  permit  it  to  be 
divided  into  distinct  demands,  and  made  the  subject  of  sep- 
arate actions.  Lacey  vs.  Canal  &  R.  R.  Co.,  i  Kulp,  335. 
Erie  R.  R.  vs.  Decker,  i  W.  N.,  308.  23.  Railroad  com- 
panies are  liable  at  common  law  for  damage  done  by  fire, 
occasioned  by  the  negligent  management  of  their  locomotives ; 
and  for  the  risk  of  such  damage  no  compensation  can  be 
allowed  at  the  taking  of  the  land  for  the  construction  of  the 
road.  For  injury  accruing  to  an  individual  by  the  proper  and 
ordinary  use  of  a  railroad,  no  damages  can  be  recovered 
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R.  R.  vs.  Humme/l,  27   Pa.,  99.      R.   R.   vs.   Lazarus,   28 

Pa.,  203. 

XIII.  Neglect,  BY  FRIGHTENING  HORSES.  I.  Negligence 
is  the  absence  of  care,  according  to  the  circumstances.  It  is 
the  duty  of  an  engineer  approaching  a  highway,  if  danger  is  to 
be  apprehended,  to  give  warning  by  sounding  the  whistle  or 
other  sufficient  alarm,  but  a  wanton,  unnecessary  sounding  of 
the  whistle  is  negligence.  One  driving  an  unbroken  or  vicious 
horse,  or  one  easily  frightened  by  a  locomotive,  along  a  public 
road  running  side  by  side  with  a  railroad,  does  so  at  his  own 
peril  What  would  be  due  care  in  running  a  train  through  a 
sparsely-settled  rural  district  might  be  negligence  in  approach- 
ing a  large  city.  Philadelphia,  Wilmington  &  Baltimore  R.  R, 
vs.  Stinger,  78  Pa.,  221.  2.  Sounding  the  whistle  under  a 
bridge  as  a  traveler  was  passing  over,  which  caused  the  horses 
to  run  away  through  fright  and  injure  him,  was  a  sufficient 
proximate  cause  of  injury  to  create  a  liability  on  the  company. 
Penna.  R.  R.  vs.  Bamett,  59  Pa.,  259.  3.  A  railroad  com- 
pany is  not  liable  for  damages  resulting  from  the  ordinary 
lawful  use  of  its  road.  Where  a  locomotive  was  standing  on 
a  track  alongside  of  a  public  road,  and  as  the  driver  of  a  vehi- 
cle approached  allowed  steam  to  escape  whereby  the  horse 
was  frightened  and  the  vehicle  upset  and  its  occupant  injured, 
there  was  no  proof  of  negligence  or  malicious  intent  on  the 
part  of  the  engineer,  and  there  could  be  no  recovery.  Drayton 
vs.  R.  R.,  10  W.  N.,  55.  Gerard  vs,  R.  R.,  5  W.  N.,  251. 
4.  A  railroad  company  is  not  liable  for  damages  resulting  from 
the  ordinary,  legitimate  and  lawful  use  of  their  road.  The 
fiictthat  a  horse,  while  being  driven  on  a  country  road  parallel 
with  the  tracks  of  a  railroad  became  frightened  by  the  noise  of 
escaping  steam  from  a  locomotive,  ran  off  and  was  injured,  is 
no  proof  of  the  company's  negligence.  Drayton  vs.  R,  R,,  28 
Pittsburg  Journal,  444.  5.  In  an  action  against  a  railway 
company  to  recover  damage  to  a  horse  and  wagon,  where 
there  was  proof  that  the  defendant's  engineer,  on  a  dummy 
engine^  sounded  the  whistle  in  an  unusual  manner,  frightening 
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the  horse  and  causing  injury,  it  was  proper  to  submit  the 
case  to  the  jury.  Lott  vs.  R.  R,,  159  Pa. ,  471.  6.  It  is 
not  negligence  for  a  watchman  at  a  railroad  crossing  to  run 
with  a  flag  in  front  of  a  horse  and  carriage,  approaching  on  a 
highway,  to  arrest  the  progress  of  the  vehicle  and  prevent  its 
inevitable  destruction,  even  if  as  a  result  the  horse  becomes 
frightened  and  overturns  the  carriage.  Floyd vs,  R,  R.,  162  Pa,, 
9.  7.  Where  no  defect  of  construction  in  a  railroad  bridge  cross- 
ing a  city  street  is  shown,  the  company  is  not  responsible  for 
injuries  resulting  from  the  frightening  of  horses  by  the  opera- 
tion of  its  road  over  the  bridge,  without  negligence  and  without 
malice.  ^^^^^  vs.  R.  R.,  132  Pa.,  304.  8.  It  is  not  an 
obstruction  of  access  to  a  property  abutting  on  a  street  where 
there  is  an  overhead  railroad,  that  persons  with  vehicles  might 
be  deterred  from  approaching  the  property  from  fear  that  their 
horses  would  be  frightened  by  the  trains  above  them,  /ofus 
vs.  R.  R,,  151  Pa.,  31.  Penna.  Co.  vs,  R.  R.,Uemy  334. 
9.  A  part  of  a  railroad  company's  track  was  built  upon  a 
public  street  in  a  built-up  portion  of  a  city,  and  was  crossed 
at  grade  by  numerous  streets.  A  horse  was  frightened  by 
the  bell  of  an  engine  and  was  struck,  and  his  driver  injured. 
The  company  afterwards  enclosed  its  track  with  a  fence.  The 
fact  of  this  subsequent  protection  did  not  prove  the  defend- 
ants had  been  guilty  of  previous  negligence  in  omitting  to 
enclose  the  track.  Fouky  vs.  R,  R,  17  W.  N.,  177. 
10  An  engineer  of  a  railroad  company  running  his  engine 
through  a  city  sounded  his  whistle  in  violation  of  the  rules  of 
the  company,  and  apparently  for  the  purpose  of  frightening  a 
horse  on  the  street  The  horse  took  fright  and  injured  a 
passer-by.  The  jury  found  the  sounding  of  the  whistle  was  the 
proximate  cause  of  the  injury,  and  held  the  company  liable  in 
damages.  Phila,  &  Wiltnin^n  R.  R.  vs.  Brannen,  17 
W.  N.,  227.  1 1.  Where  the  driver  of  a  horse  approached  a 
railroad  crossing  at  night,  and  his  horse  was  frightened  by  an 
advancing  train  and  dashed  into  the  engine,  killing  itself  and 
demolishing  a  buggy,  held,  that  the  plaintiff's  loss  were  the 
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result  of  a  pure  accident  which  the  railroad  company  could 
not  have  prevented.  Miller  vs.  R.  R,,  1 1  W*  N.,  369. 
1 2.  A  runaway  horse  crossed  the  railroad  in  front  of  a  train 
on  a  wagon  road  which  had  three  outlets.  The  engineer  was 
not  bound  to  stop  the  train  because  the  horse  might  take 
the  road  which  recrossed  the  track.  Watson  vs.  R.  R,,  2 
Walker,  456.  13.  A  party  acting  under  the  directions  of 
the  company's  agent  is  not  guilty  of  contributory  negligence. 
In  the  present  case,  relying  on  the  statement  of  the  freight 
agent  at  the  railroad  station  that  no  train  would  pass  for  a 
half  an  hour,  the  plaintiff  drove  a  fractious  horse  up  to  the 
door  of  the  station.  In  five  minutes  a  train  passed  at  a  high 
rate  of.  speed,  frightened  the  horse,  resulting  in  its  injury  by 
the  car  wheels.  Held,  that  the  plaintiff  was  entitled  to 
damages.  Allegheny  Valley  R.  R,  vs.  Find/ey,  4  W.  N.,  438. 
XIV.  Neglect  IN  SHIFTING  CARS,  i  .Where  a  freight  car 
loaded  with  oil  was  detached  from  the  train  by  an  employee 
of  a  railroad  company,  resulting  in  it  descending  a  steep  grade 
and  colliding  with  a  locomotive,  which  set  fire  to  the  cars  and 
burned  a  neighboring  house,  held,  that  as  between  the  com- 
pany and  third  persons  the  company  was  liable  for  the  negli- 
gence of  its  servant.  Oil  City  R.  R.  vs.  Keighron^  74  Pa.,  316. 
2.  Where  a  lumber  car  was  standing  on  a  siding,  from  which 
under  the  rules  of  the  company  it  should  have  been  removed, 
as  it  had  a  defective  brake  and  was  not  sufficiently  blocked, 
and  a  freight  train  was  shifted  from  the  main  track  to  the 
siding,  striking  the  lumber  car  with  force  and  crushing  an 
adjacent  warehouse  and  its  occupant,  the  question  of  negligence 
was  properly  left  to  the  jury.  North  Penna.  R.  R,  vs.  Kirk, 
90  Pa.,  15.  3.  Where,  contrary  to  the  rules  of  the  company, 
its  agents  attached  a  freight  car  to  a  passenger  train,  on  the 
owner  of  the  freight  car  assuming  all  risks,  it  was  held,  that 
the  company  could  not  repudiate  the  acts  of  its  agents  so  as  to 
free  itself  from  responsibility  for  negligence.  The  owner 
assumed  only  the  risk  of  attaching  his  car  ;  not  the  risk  of  the 
negligence  of  the  company's  agents,  which  resulted  in  the 
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destruction  of  the  contents  of  the  freight  car.     Lackawanna 

R.  R.  vs.  Cheneivith,  52  Pa.,  382. 

XV.  Neglect  to  stop,  look  and  usten.  i.  The 
rule  which  requires  of  one  who  is  about  to  cross  the  track  of 
a  railroad,  that  he  shall  stop  and  look  both  ways  before  step- 
ping on  the  track,  is  a  wise  and  salutary  rule.  If  observed  in 
every  instance,  accidents  at  such  crossings  would  be  almost 
impossible.  The  penalty  of  contributory  negligence  should 
be  rigidly  visited  on  those  who  disregard  it.  The  safety  of 
passing  trains  and  the  lives  of  passengers  therein  are  of  as 
much  consequence  as  the  lives  of  those  who  may  be  crossing 
the  tracks.  PkUa.  &  Reading  R.  R.  vs.  Carr,  99  Pa.,  505. 
Schum  vs.  R.  R,,  1  Lancaster  Review,  13.  Pittsburg  R.  R.  vs. 
Dunn,  56  Pa.,  280.  LehigA  Valley  R.  R,  vs.  Hall,6i  Pa.,  368. 
Penna.  Canal  Co.  vs.  Bentley^  66  Pa.,  33.  2.  The  rule  that 
a  traveler  approaching  a  railroad  crossing  must  stop,  look  and 
listen,  is  imperative.  If  he  disregards  it,  the  presumption  of 
negligence  on  his  part  is  on^  juris  et  dejure.  If  one  complies 
with  the  rule  and  sees  or  hears  an  approaching  train,  he  must 
wait  for  it  to  pass.  If  he  cross  before  the  train,  unless  com- 
pelled by  an  imperious  necessity,  his  negligence  is  a  presump- 
tion of  law.  Myers  vs.  R.  R.,  150  Pa.,  386.  3.  The  rule 
requiring  one  about  to  cross  the  tracks  of  a  railroad  company, 
to  stop,  look  and  listen  for  an  approaching  train  is  a  clear  and 
certain  rule  of  duty,  and  a  failure  to  observe  it  is  more  than 
evidence  of  negligence,  it  is  negligence  of  itself.  The  rule  is 
applicable  as  to  railroad  crossings  in  cities  and  in  towns,  as 
well  as  to  crossings  in  the  open  country,  and  whether  safety 
gates  are  maintained  at  street  crossings  or  not  Greenwood 
vs.  R,  R,,  124  Pa.,  572.  4.  It  is  a  rule,  that  one  approaching 
a  railroad  crossing  upon  a  public  highway  must  stop,  look 
and  listen  at  a  convenient  distance  from  the  track  before  vent- 
uring upon  it.  Failure  to  do  this  is  negligence  which  will 
prevent  a  recovery.  Where  a  person  is  struck  by  a  moving 
train  which  was  plainly  visible  from  the  point  he  occupied  when 
it  became  his  duty  to  stop,  look  and  listen,  he  must  be  con- 
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clusively  presumed  to  have  disregarded  that  rule  of  law 
and  of  common  prudence,  and  to  have  gone  negligently 
into  obvious  danger.  In  this  case,  the  jury  were  sent  to 
view  the  premises  at  the  request  of  the  defendant.  Myers 
vs.  R.  R.,  150  Pa.,  386.  HoUUn  vs.  R.  R,  7  Kulp,  52. 
Penna.  R.  R.  vs.  Werner,  6  W.  N,,  520.  Penna.  R.  R. 
vs.  PeUrs,  116  Pa.,  216.  ScAu/Us  vs.  R.  R,,  2  W.  N.,  585. 
5.  At  the  place  of  intersection  of  a  highway  with  a  railroad, 
there  are  concurrent  rights.  Neither  the  traveler  on  the 
highway  nor  the  railroad  company  has  an  exclusive  right 
of  passage.  Even  on  a  common  road,  travelers  must  look  out 
for  the  approach  of  other  vehicles.  This  is  the  more  necessary 
at  a  railroad  crossing,  because  movement  upon  such  road  is 
more  speedy,  and  the  consequences  of  a  collision  usually  more 
disastrous.  Precaution,  looking  out  for  danger,  is  therefore  a 
duty.  The  traveler  is  bound  to  stop  and  look  out  for  trains, 
and  not  rush  heedlessly,  or  remsiin  unnecessarily  in  such  a 
dangerous  position.  North  Penna,  R,  R,  vs.  Heileman,  49  Pa., 
64.  6.  If  a  traveler  in  crossing  a  railroad  is  injured  either  by 
his  own  misfortune  or  fault,  the  company  is  not  liable.  Where 
a  traveler  is  injured  crossing  a  railroad  on  a  public  road,  neg- 
ligence is  not  to  be  presumed  against  the  company.  The  trav- 
eler is  bound  to  approach  the  railroad  cautiously,  and  to 
observe  the  approach  of  trains,  and  the  company  to  give  proper 
and  timely  warning  of  their  coming.  The  fact  that  the  horse 
of  the  traveler  became  unmanageable  at  the  crossing,  and 
occasioned  an  accident,  will  not  necessarily  render  the  com- 
pany liable.  Penna.  R,  R.  vs.  Goodman,  62  Pa.,  329.  7.  At 
railroad  crossings  there  are  reciprocal  duties.  Both  the  com- 
pany and  the  public  have  a  right  of  way ;  neither  is  exclusive. 
It  is  the  duty  of  each  so  to  exercise  their  respective  rights  as 
not  to  interfere  unnecessarily  with  the  rights  of  the  other.  A 
crossing  is  a  known  place  of  danger.  The  engineer  must 
approach  it  at  a  moderate  rate  of  speed  ;  the  citizen  must  look 
for  the  train  and  avoid  it.  The  train  is  not  obliged  to  stop ; 
he  is.     Moore  vs.  R.  72.,  108  Pa.,  353.  Penna.  R.  R.  vs.  Gar- 
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vey.  Idem,  369.  8.  It  is  the  imperative  duty  of  the  traveler 
to  stop,  look  and  listen  for  approaching  trains  before  attempt- 
ing to  cross  the  railroad  track.  If  he  neglects  this  duty,  or 
knowingly  attempts  to  cross  in  front  of  a  rapidly-moving  train, 
he  takes  his  life  in  his  own  hands  and  assumes  the  risk  of  per- 
sonal injury.  Lehigh  Valley  R,R.vs.  Brandtmaier,  113  Pa., 
610.  9.  Failure  on  the  part  of  a  traveler  crossing  a  railroad 
track  at  grade  to  stop,  look  and  listen  is  not  merely  evidence 
of  negligence,  but  negligence  per  se^  and  a  question  for  the 
court.  Penna.  R.  R.  vs.  Beale,  73  Pa.,  509.  Reading 
&  Columina  R.  R.  vs.  Ritchie,  102  Pa.,  425.  10.  It  is 
not  sufficient  to  merely  slacken  speed.  Failure  to  stop  is 
negligence  per  se,  and  is  a  question  for  the  court.  Stan^ 
ton  vs.  Canal  Co.,  i  Lackawanna  Jurist,  245.  11.  One 
who  is  riding  by  invitation  in  a  vehicle  in  charge  of  another, 
with  knowledge  that  it  is  approaching  at  a  fest  rate  a  crossing 
where  a  train  may  be  expected,  without  keeping  any  lookout 
himself,  and  without  any  request  to  the  driver  to  stop,  is 
guilty  of  negligence.  Deanvs.R.R.,  129  Pa.,  514.  12.  The 
mere  act  of  stopping  before  attempting  to  cross  a  railroad 
track  does  not  of  itself  show  that  the  person  injured  stopped 
at  a  proper  place,  or  that  the  duty  of  looking  and  listening 
was  performed  with  proper  care  and  attention  ;  but  stopping  is 
opposed  to  the  idea  of  negligence.  Ely  vs.  R.  /?.,  158 
Pa.,  233.  13.  Where  a  person  walking  on  a  public  street 
comes  to  a  railroad  crossing  while  a  train  is  passing  on  the 
further  track,  and  before  it  has  completely  passed  starts  to 
cross  the  nearer  track,  and  is  struck  by  a  train  thereon,  he  is 
guilty  of  contributory  negligence.  Schmidt  vs.  R.  R.,  149 
Pa.,  357.  14.  A  train  approaching  the  crossing  of  a  high- 
way at  a  rapid  rate  of  speed  gave  no  signal.  A  young  woman, 
with  good  eyesight,  but  defective  hearing,  stopped  about  two 
feet  from  the  outside  rail,  and  then  attempted  to  cross.  Just 
as  she  reached  the  second  track,  she  was  struck  by  the  engine 
and  injured.  The  evidence  was  conflicting  as  to  the  speed  of 
the  train,  and  as  to  what  distance  it  could  be  seen  from  the 
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point  where  the  plaintiff  stopped.  The  case  was  for  the  jury. 
Arnold  vs.  R.  R.,  i6i  Pa.,  i.  15.  In  an  action  against  a 
railroad  company  to  recover  damages  for  the  death  of  a  person 
at  a  grade  crossing,  the  evidence  of  the  plaintiff  showed  that 
the  deceased  just  before  attempting  to  cross  the  track,  could 
have  had  an  unobstructed  view  of  the  railroad  for  a 
distance  of  nine  hundred  feet  in  the  direction  from  which 
the  train  came  which  struck  her.  A  compulsory  nonsuit 
was  rightly  granted.  Lees  vs.  R.  R,,  154  Pa.,  46. 
16.  A  railroad  train  having  stopped  near  the  crossing  of  a 
highway,  the  trainmen  beckoned  a  traveler  to  drive  his  horse 
across  the  tracks.  As  he  passed  in  front  of  the  cars,  a  noise 
was  made  in  shifting  a  car  brake,  the  horse  was  frightened  and 
upset  the  wagon.  Held,  in  an  action  for  damages,  the  question 
of  the  railroad  company's  negligence  was  for  the  jury.  Penna, 
R.  R.  vs.  Horst,  16  W.  N.,  567.  17.  It  is  not  always  con- 
tributory negligence,  per  se,  for  a  person  to  attempt  to  cross  a 
railroad  track  without  waiting  until  a  train,  which  has  just 
passed,  has  gone  so  far  as  to  leave  unobstructed  the  view  of 
another  train  approaching  upon  a  parallel  track  in  another 
direction.  In  the  present  case,  the  plaintiff  stumbled  and  fell 
upon  the  track,  and  this  misfortune  rather  than  lack  of  time 
to  get  across  the  track  occasioned  the  accident.  Phila,  & 
Reading  R.  R.  vs.  Carr^  99  Pa.,  505.  18.  Where  one  walk- 
ing on  a  public  highway  attempts  to  cross  the  tracks  of  a 
railroad  in  front  of  an  approaching  train,  and  the  flagman  at 
the  crossing  attempts  forcibly  to  stop  him,  but  he  breaks 
away,  jumps  in  front  of  the  train  and  is  killed,  the  question 
whether  the  accident  was  caused  by  the  flagman,  and 
whether  the  flagman's  action  was  justified,  will  not  be  sub- 
mitted to  the  jury.  Oberdorferws.  R.  R,,  149  Pa.,  6.  19.  The 
rule  that  requires  a  traveler  to  stop,  look  and  listen  before 
crossing  a  railroad  track  is  imperative.  The  fact  that  thsre  is 
a  flagman  at  the  crossing  does  not  dispense  with  the  rule, 
even  when  the  flagman  beckons  the  traveler  to  cross.  Burd 
vs.  R,  R.,  25  W.  N.,  250.     20.  It  is  negligence,  per  se,  for  a 
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traveler  to  drive  upon  a  railroad  track  without  stopping,  look- 
ing and  listening.  The  fact  that  safety  gates  exist  at  the 
crossing  does  not  relieve  him  from  this  duty.  Greenwood  vs. 
R.  R.,  3  Delaware  Co.,  534.  21.  The  rule  that  a  traveler 
about  crossing  a  railroad  track  must  stop,  look  and  listen  is 
not  varied  by  the  fact  that  such  crossing  is  upon  a  street 
within  the  limits  of  a  dty.     SchuUz  vs.  /?./?.,  6  W.  N.,  69. 

22.  Even  when  a  train  of  cars  is  behind  time  and  neglects  to 
blow  the  whistle  when  approaching  a  road  crossing,  yet  it  was 
contributory  negligence  in  a  lad  of  sixteen  to  attempt  to  cross 
the  track  without  looking  along  it,  where  it  was  unobstructed 
for  a  long  distance,  and  he  could  readily  have  seen  the 
headlight  of  an  approaching  locomotive.  He  was  g^uilty  of  con- 
tributory negligence.    Anderson  vs.  Penna,  R,  R,, 4  W.  N.,  274. 

23.  In  crossing  a  railroad  track,  a  higher  degree  of  care  is 
exacted  where  a  train  is  approaching  than  where  it  is  station- 
ary and  without  any  engine  attached.  Allegheny  Valley  R.  R, 
vs.  Offord,  32  Pittsburg  Joomal,  139.  24.  If  a  man,  in 
crossing  one  track  in  the  rear  of  a  train  is  run  over  by  a  train 
approaching  on  a  second  track  and  has  placed  himself,  without 
negligence,  in  a  position  of  danger,  he  is  not  responsible  if  he 
makes  a  mistake  of  judgment  in  his  attempts  to  extricate 
himself.  Penna,  R.  R.  vs.  Werner,  89  Pa.,  59.  25.  One  who 
approached  a  railroad,  muffled  in  his  coat,  within  the  covered 
top  of  his  wagon,  taking  no  notice  of  the  railroad,  which  he 
well  knew  from  having  repeatedly  crossed  it,  and  drove  slowly 
upon  the  track,  without  stopping  or  looking  out,  is  guilty  of 
negligence.  Hanover  R.  R.  vs.  Ccyle,  55  Pa.,  396. 
26.  Where  a  pedestrian,  in  attempting  to  pass  along  a  side^ 
walk,  where  the  railroad  track  leading  into  a  yard  crossed  it, 
was  struck  by  a  coal  car  and  killed,  the  &ct  that  he  had  been 
warned  of  the  danger  by  employees  of  the  road  stationed  there 
for  that  purpose  is  for  the  jury,  as  evidence  of  his  n^ligence 
in  disregarding  the  warning.  NortA  Pa,  R,  R.  vs.  Robinson^ 
44  Pa.,  175.  27.  Where  a  person  walking  along  a  path  on  a 
dark  night  comes  upon  a  railroad  turn-out,  and  is  struck  by  a 
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train  which  he  supposed  would  keep  upon  the  main  line,  it  is 
for  the  jury  in  an  action  by  him  against  the  company  for  the 
injury,  to  say  whether  he  was  guilty  of  contributory  negligence. 
Craven  vs.  R,  R.,g  Pa.  County,  157.  28.  Where,  in  an  action 
against  a  railroad  company  for  negligence  causing  death,  the 
undisputed  testimony  of  the  plaintiff  shows,  that  the  deceased 
was  killed  while  attempting  to  cross  the  track  in  front  of  an 
approaching  train  which  he  could  have  seen,  had  he  looked 
for  it.  it  was  not  error  to  enter  a  compulsory^nonsuit.  Blight  vs. 
/?.  /?.,  143  Pa.,  10.  29.  Where  the  uncontradicted  evidence 
for  the  plaintiff  in  an  action  against  a  railroad  company  is, 
that  the  deceased  was  killed  while  voluntarily  attempt- 
ing to  cross  in  front  of  a  moving  train,  the  approach 
of  which  he  had  seen  while  in  a  place  of  safety, 
the  court  should  nonsuit.  Aiken  vs.  R.  R.,  130  Pa.,  380. 
30.  The  rule,  that  before  crossing  a  railroad  track,  a  person 
must  stop,  look  and  listen,  applies  to  persons  walking  equally 
as  to  persons  driving.  It  is  not  a  rule  of  evidence,  but  a  per- 
emptory rule  of  law,  and  a  failure  so  to  stop  is  not  merely 
evidence  of  negligence,  but  negligence  per  se,  Aiken  vs. 
R.  R.,  130  Pa.,  380.  31.  If  a  party  at  a  railroad  crossing 
sees  or  hears  an  approaching  train,  he  must  wait  for  it  to  pass. 
If  he  cross  before  the  train,  unless  compelled  by  an  imperious 
necessity,  his  negligence  is  a  presumption  of  law.  Myers  vs. 
R,  /?.,  150  Pa.,  386.  32.  It  is  not  necessary  to  prove  affirm- 
atively, that  a  person  injured  when  crossing  a  railroad  on  a 
public  highway  had  stopped  and  looked  up  and  down  the 
track ;  whether  he  used  the  proper  precautions  is  to  be  deter- 
mined by  all  the  circumstances  of  the  case.  In  an  action 
against  a  railroad  company  for  negligence  in  killing  a  man  by 
their  engine  at  the  crossing  of  a  public  road,  evidence  that 
such  road  had  been  made  by  the  company  was  irrelevant 
Penna.  R,  R,  vs.  Weber^  72  Pa.,  27.  33.  It  is  in  vain  for  a 
man  to  say  that  he  looked  and  listened,  if,  in  despite  of  what 
his  eyes  and  ears  must  have  told  him,  he  walked  directly  in 
front  of  a  moving  locomotive,  and  the  injury  received  was 
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attributable  solely  to  his  own  gross  carelessness.  Carroll  vs. 
R,  R.y  2  Pennypacker,  159.  34.  Where  a  person  goes  on 
the  track  of  a  railroad  immediately  in  front  of  an  s^proaching 
train  at  a  point  where  nothing  intervenes  to  obstruct  his  view, 
the  court  will  say,  as  a  matter  of  law,  that  he  was  guilty  of 
negligence,  notwithstanding  his  assertion  that  he  stopped, 
looked  and  listened  before  he  went  upon  the  track.  Sheehan 
vs.  R,  /?.,  166  Pa.,  354.  35.  The  instinct  of  self-preservation 
might  be  trusted  to  keep  a  traveler  from  getting  in  front  of  a  train 
he  knew  was  approaching.  This  is  the  reason  of  the  rule,  that  one 
approaching  the  track  of  a  railroad,  with  a  view  to  cross  it,  must 
stop  and  look  and  listen.  When  his  senses  afford  him  the  infor- 
mation, he  acts  upon  it  at  his  peril  Ash  vs.  RJi.^  148  Pa.y  1 38. 
36.  Where  the  deceased  under  a  mistaken  belief  that  his  train 
was  about  to  start,  ran  across  an  intervening  track  in  front  of 
a  moving  train,  without  stopping  to  look  and  listen,  and  was 
struck  and  killed,  it  was  not  error  to  enter  judgment  of  nonsuit 
Irey  vs.  /?.  /?.,  132  Pa.,  563.  37.  In  an  action  against  a 
railroad  for  personal  injuries,  the  plaintiff  is  not  entitled  to 
recover,  where  it  appears  he  walked  directly  up  against  a  mov- 
ing locomotive,  which  he  must  have  seen  or  heard,  had  he 
stopped,  looked  and  listened.  No  fog  could  be  so  dense  that 
a  large  object  like  a  locomotive  could  not  be  discerned  at  the 
instant  before  contact  with  it  The  negative  testimony  of  the 
plaintiff,  that  he  heard  no  bell  or  whistle  was  contradicted  by 
six  witnesses  who  did  hear  the  warning.  Hauser  vs.  R,  R,^ 
147  Pa.,  440.  38.  A  pedestrian,  while  attempting  to  cross  a 
railroad  track  at  night,  was  struck  and  killed  by  a  locomotive. 
His  view  was  unobstructed  ;  it  did  not  appear  whether  or  not 
he  had  stopped,  looked  and  listened ;  the  headlight  of  the  loco- 
motive was  plainly  visible,  and  the  engine  bell  was  rung.  In 
view  of  these  facts,  a  compulsory  nonsuit  was  properly  entered. 
Kelly  vs,  R.  R,  19  W.  N.,  400.  39.  It  is  now  a  well-estab- 
lished rule  that,  even  where  the  plaintiff  does  testify  that  he 
stopped,  looked  and  listened,  and  neither  saw  nor  heard  an 
approaching  train,  and  yet  it  struck  him  the  moment  he  got 
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upon  the  track,  he  cannot  recover ;  because  the  fact  of  the 
immediate  collision  conclusively  proves  that  he  did  not  exer- 
cise his  senses  as  to  the  approaching  train.  Holden  vs.  R,  /?., 
169  Pa.,  I.  Connerton  vs.  Canal  Co.,  Idem,  339.  40.  It  is 
contributory  negligence  for  a  party  to  attempt  to  cross  a  rail- 
road track  directly  in  front  of  a  moving  locomotive.  In  the 
present  case,  a  passenger  on  one  train  in  alighting  stepped  ofT 
the  train  on  the  side  where  passengers  were  not  accustomed 
to  alight,  although  there  was  no  station  or  platform  on  either 
side,  and  was  injured  by  a  passenger  train  on  the  other  track. 
Morgan  vs.  R.  R.,2$  W.  N.,  189.  41.  A  person,  in  crossing 
a  railroad  track,  should  look  and  see  if  a  train  is  coming ;  if  he 
does  not,  he  cannot  recover  for  an  injury  received,  although  the 
train  that  injured  him  was  behind  schedule  time,  and  he  was 
crossing  the  track  to  get  on  another  train.  Anderson  vs.  R,  i?., 
i2Phila.,369.  42.  It  is  gross  carelessness  for  a  person  to 
attempt  to  cross  a  railroad  track  in  front  of  a  moving  train.  It  is 
in  vain  to  say  that  he  first  looked  and  listened,  if,  in  spite  of  what 
his  eyes  and  ears  must  have  told  him,  he  walked  directly  in  front 
of  a  moving  locomotive.  Marland  vs.  R.  i?.,  123  Pa.,  487. 
McNealws.  R.  R.,  131  Pa.,  184.  43.  In  the  absence  of  proof 
to  the  contrary,  the  presumption  in  law  is  that  a  prudent  man 
in  driving  across  a  railroad  track  would  do  all  that  he  could 
do  under  the  circumstances  to  preserve  his  own  life,  and  that 
he  had  stopped  and  looked  and  listened.  The  onus  of  prov- 
ing contributory  negligence  in  such  case  would  be  upon  the 
railroad  company.  The  fact  that  the  horse  the  deceased  was 
driving  became  frightened  and  unmanageable  a  short  distance 
from  the  railroad,  if  the  animal  was  a  gentle  one,  and  fright- 
ened through  the  negligence  of  the  defendants,  and  being 
beyond  the  control  of  the  deceased,  rushed  on  the  track,  was 
an  important  element  in  the  case.  Weiss  vs.  Penna.  R,  R,,  79 
Pa.,  387.  44.  The  common  law  presumption  is,  that  every 
man  does  his  duty  until  the  contrary  is  proved,  and  in  the 
absence  of  all  evidence  on  the  subject,  the  presumption  is  that 
the  decedent,  losing  his  life  by  a  collision  while  driving  over 


13/6  THE    LAW    OF    NEGUGENCE 

Railroads — C<mdntied. 

a  railroad  track,  observed  the  precautions  which  the  law  pre- 
scribes.   Sckum  vs.    R.  R.,    i    Lancaster    Review,   371. 

45.  Where  a  party  attempted  to  cross  the  track  of  a  railroad, 
the  presumption  is  that  he  complied  with  the  requirements 
of  the  law  to  stop,  look  and  listen.  In  the  absence  of 
proof  to  the  contrary,  the  law  presumes  this  in  his 
favor.  The  presumption  of  a  fact  in  law  which  carries 
a  case  to  a  jury,  necessarily  leaves  them  in  possession 
of   the    case.      Penna,  R.    R.    vs.    Weiss,    87    Pa.,    447. 

46.  Where  a  person  is  killed  at  a  railroad  crossing,  and  there 
is  no  evidence  whether  or  not  he  stopped,  looked  and  listened, 
the  law  presumes  that  he  did.  This  is  a  presumption  of  fact, 
and  may  be  rebutted.  What  constitutes  negligence,  in  a 
given  exigency,  is  generally  a  question  for  the  jury  and  not 
for  the  court.  Negligence  is  want  of  care  under  the  circum- 
stances ;  the  standard  is  therefore  necessarily  variable.  Sckum 
vs.  R.  /?.,  107  Pa.,  8.  47.  Before  crossing  a  railroad,  a 
traveler  must  stop,  look  and  listen,  and  that  a  flagman  is 
stationed  at  the  crossing  does  not  relieve  the  traveler  of  this 
duty.  In  the  absence  of  evidence  to  the  contrary,  the  pre- 
sumption is  that  a  party,  before  crossing  a  railroad,  has 
observed  the  precautions  which  the  law  prescribes.  Grossman 
vs.  R,  R,,2  Chester  Co.,  350.  Longenecker  vs.  R,  R.,  2  Idem, 
340.  Sckum  vs.  R.  /?.,  2  Idem,  346.  48.  The  presumption 
in  the  absence  of  other  evidence  is  that  the  traveler  takes 
these  precautions  before  crossing  the  tracks.  In  an  action 
against  a  railroad  company  for  injuring  such  traveler,  the 
burden  is  on  the  defendants  to  disprove  care,  unless  the 
plaintiff's  own  evidence  shows  contributory  negligence.  Penna. 
R.  R.  vs.  IVeier,  76  Pa.,  157.  49.  No  presumption  of  negli- 
gence arises  from  the  crossing  of  a  track  at  a  railroad  starion 
in  order  to  take  passage  upon  a  train  on  another  track,  when 
that  is  the  only  way  by  which  such  train  can  be  reached. 
Kohier  vs.  R,  R.,  135  Pa.,  346.  50.  The  failure  to  stop 
immediately  before  crossing  a  railroad  track  is  negligence 
per  se,  and  is  a  question  for  the  court.     It  is  error  for  the 
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court  to  submit  the  question  to  the  jury,  whether  if  the 
deceased  had  stopped,  could  he  have  seen  or  heard  the 
approaching  train  ?  Penna.  R,  R,  vs.  Beale,  2 1  Pittsburg 
Journal,  11.  51.  In  an  action  against  a  railroad  company 
for  a  personal  injury  at  a  public  crossing,  a  nonsuit  should  be 
entered,  where  plaintiff's  evidence  showed  that  she  did  not 
stop,  look  and  listen  before  stepping  on  the  first  of  four  tracks, 
which  had  she  done  she  would  have  seen  the  locomotive  that 
struck  her.  If  the  evidence  is  conflicting  as  to  the  act  of  the 
person  before  attempting  to  cross  the  track,  the  case  should 
go  to  the  jury.  Smith  vs.  R.  R,,  160  Pa.,  117.  ^o/f- 
meister  vs.  R.  R,  Idem,  568.     Ken^;^  vs.  R.  R.,  Idem,  644. 

52.  In  an  action  to  recover  damages  for  injuries  received  at  a 
grade  crossing,  if  the  fact  is  undisputed  that  the  plaintiff  did  not 
stop  at  a  proper  place  to  look  and  listen,  it  is  the  duty  of  the 
court  to  declare  the  law ;  but  if  the  facts  are  disputed,  the 
question  is  for  the  jury.      Whitman  vs.  R.  R.,  156  Pa.,  175. 

53.  Where  the  evidence  was  contradictory  as  to  whether  a 
party,  who  was  killed  at  a  railroad  crossing,  stopped  and 
looked  and  listened  before  attempting  to  cross,  the  court  erred 
in  stating  to  the  jury  as  a  fact  that  he  did  take  these  precau- 
tions. Where  a  judge  states  the  evidence  in  two  ways,  one  in 
&vor  of  a  corporation,  and  the  other  against  it,  a  jury  may  be 
depended  upon  to  adopt  the  latter.  Steinbrunner  vs.  R,  W, 
Co,,  146  Pa.,  513.  54.  While  the  rule  to  stop,  look  and 
listen  may  be  properly  declared  by  the  court  as  a  matter  of 
law,  yet  the  question  whether  a  traveler  in  a  given  case  has 
stopped  at  the  best  place,  is  necessarily  a  question  of  fact ; 
and  must  be  passed  upon  by  a  jury.  Ellis \s.  R.R,,  138  Pa., 
522.  55.  It  is  for  the  jury  to  determine,  whether  the  driver 
of  a  vehicle  in  crossing  railroad  tracks  stopped  at  a  suitable 
place  to  look  and  listen  for  approaching  trains  ;  also  whether 
intervening  objects  either  wholly  or  partially  obstructed  the 
view.  Philadelphia  &  Reading  R.  R.,  3  Pennypacker,  443. 
56.  It  is  a  question  for  a  jury  to  determine,  whether  if  a 
plaintifl*in  an  action  against  a  railroad  for  damages  for  personal 
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injury,  stopped  and  looked  and  listened  at  a  point  near  the 
crossing,  as  alleged  by  him,  could  possibly  have  avoided  both 
seeing  and  hearing  an  approaching  train.  Granerws.  Canai 
Co,,  153  Pa.y  390.  57.  In  an  action  for  damages  for  injuries 
received  at  a  grade  crossing,  the  question  whether  plaintiff 
stopped  at  a  proper  place,  for  the  purpose  of  obtaining  a  view 
along  the  tracks,  is  for  the  the  jury,  where  it  appears  that  the 
view  from  the  highway  was  obstructed.  Unk  vs.  R,  R.,  165 
^^•»  75-  5^*  Where  a  person  is  injured  at  a  railroad  crossing 
by  the  negligence  of  a  railroad  company,  the  question 
whether  the  plaintiff  stopped  at  a  proper  point  is  for  the  jury, 
and  not  for  the  court.    Newhard  vs.  R.  R.,  153  Pa.,  418. 

59.  To  stop,  look  and  listen  before  crossing  a  railroad  track, 
is  an  imperative  rule  of  law,  to  which  there  can  be  no  excep- 
tion. Where  the  attempt  to  cross  is  dangerous,  imprudent 
or  reckless,  it  is  negligence,  and  a  nonsuit  must  be  entered  in 
an  action  against  the  railroad  company.  If  the  view  of  the 
traveler  be  obstructed  by  a  fixed  object,  or  by  a  cloud  of  dust 
or  smoke,  he  has  no  right  to  consider  that  there  is  no 
approaching  train.  He  should  wait  to  be  assured  that  it  is  at  a 
safe   distance.      Beynan  vs.   R.   /?.,     15    Pa.    County,    186. 

60.  Where  the  driver  of  a  team  of  horses  on  approaching  a 
railroad  track,  a  view  of  which,  in  one  direction,  was  intercepted 
by  the  existence  of  a  watch-house  of  the  railroad,  neglected 
to  leave  the  wagon  and  look  past  the  watch-house  before 
attempting  to  cross  the  tracks,  he  was  guilty  of  negligence,  and 
no  damages  can  be  recovered  for  his  death  resulting  from  col- 
lision with  a  passing  train.  The  erection  of  the  watch-house 
in  this  position  was  not  negligence,  per  se^  and  the  question 
whether  it  was  negligence  to  be  so  located,  should  go  to  the 
jury.  Central  R  R.  vs.  Feller,  84  Pa.,  226.  61.  The  fcict  that 
a  railroad  track  cannot  be  seen  from  the  road,  is  no  reason 
why  the  traveler  should  not  stop,  look  and  listen,  approach 
the  track  at  a  slow  walk,  and  if  he  has  reason  to  fear  from 
his  horses  taking  fright,  get  out  of  his  wagon  and  lead  them 
by  the  head  until  he  comes  to  a  point  from  where  he  can  be 
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sure  that  it  is  safe  to  cross.  The  same  strict  rule  cannot  be 
held  to  a  stranger  to  the  country.  A  notice,  "  Look  out  for 
the  locomotive/'  should  be  at  a  point  where  the  approaching 
train  can  be  seen  in  either  direction ;  and,  as  to  streets  in  a 
city,  there  should  be  a  flagman  at  every  crossing.  Penna. 
R.  R.  vs.  Ackerman,  74  Pa.,  268.  62.  Where  an  approach 
by  a  public  road  crossing  railroad  tracks  is  particularly  dan- 
gerous, because  the  railroad  from  natural  or  other  obstructions 
could  not  be  seen,  or  the  whistle  heard,  the  duty  of  a  traveler 
to  stop  is  more  obligatory  than  in  other  cases.  If  the  traveler 
cannot  see  along  the  track  by  looking  out  from  the  carriage, 
he  should  get  out  and  lead  his  horse.  The  failure  to  stop 
immediately  before  crossing  a  railroad  track  is  negligence,/^  j^, 
and  this  is  for  the  court.  The  rule  is  unbending.  Penna,  R,  /?., 
vs.  Beale^  73  Pa.,  504.  63.  The  duty  of  a  party  about  to  cross 
the  tracks  of  a  railroad  to  stop,  look  and  listen,  is  imperative,  and 
the  &ct  that  the  safety  gates  were  raised  at  the  crossing  did  not 
release  the  plaintiff  from  its  observance.  In  the  present  case,  the 
view  was  obstructed  by  the  presence  of  box  cars  on  the  track,  and 
a  party  driving  a  vehicle  was  struck  and  injured  by  a  hand-car  as 
he  was  attempting  to  cross  the  track.  Lake  Share  R,R.ws.Frantz^ 
127  Pa.,  297.  64.  When  a  railroad  crossing  is  so  constructed, 
that  a  traveler  on  the  highway  could  not  see  the  track  in  one 
direction  until  within  eight  feet  of  the  track,  the  question  whether 
such  passenger  has  been  guilty  of  contributory  negligence  should 
be  submitted  to  the  jury  in  a  case  where  the  traveler  stopped 
his  horse,  listened,  heard  nothing,  and  looking  at  his  watch 
saw  that  no  regular  train  was  due,  and  then  drove  on  and  was 
struck  by  an  approaching  special  train,  which  had  given  no  sig- 
nals whatever.  McWiUiams  vs.  Keimy  22  W.  N.,  572. 
65.  While  it  is  a  question  for  a  jury  to  determine,  whether  a 
traveler  approaching  a  railroad  crossing  stopped  at  the  best 
place  to  look  and  listen,  it  is  negligence,  to  be  declared  by  the 
court,  to  stop  at  a  point  where  the  traveler  has  but  a  limited 
view  of  an  approaching  train,  and  so  far  away  from  the  cross- 
ing that  the  stopping  can  be  of  no  possible  benefit  to  him  in 
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passing  over  the  crossing  safely.  Especially  is  this  true,  where 
a  stop  at  a  nearer  distance  from  the  crossing  afforded  an  exten- 
sive view  of  approaching  trains.  Newliard  vs*.  R,  R.,  8  Mont- 
gomery Co.,  1 01.  66.  The  plaintiff  in  this  case  testified,  that 
a  railroad  crossing  upon  a  public  highway  was  blocked  by 
freight  trains  standing,  which  detained  him  until  they  were 
separated.  Seeing  no  approaching  train,  he  started  to  cross  the 
tracks,  when  he  was  struck  by  an  unscheduled  freight  train 
passing  very  rapidly  without  sounding  whistle  or  bell.  Held, 
it  was  not  error  to  refuse  to  instruct  the  jury  to  find  for  the 
defendant  on  the  ground  of  the  plaintiff's  contributory  negli- 
gence. Bare  vs.  /?.  R,,  135  Pa.,  95.  67.  Before  crossing  a 
railroad  track,  one  is  bound  not  only  to  stop,  look  and  listen  at 
a  place  where  he  can  see,  if  possible,  but,  if  familiar  with  the 
place,  and  his  view  be  obstructed  by  a  passing  train,  he  should 
remain  until  his  view  of  the  track  is  clear,  otherwise  he  is 
chargeable  with  contributory  negligence.  Kraus  vs.  R.  R., 
139  Pa.,  272.  68.  Where  the  evidence  in  an  action  against  a 
railroad  company  for  damages  showed,  that  the  deceased  did 
not  stop  at  the  proper  place  to  look  and  listen  for  an  approach- 
ing train,  but  a  somewhat  distant  point,  where  her  view  was 
impeded,  and  then,  without  further  stop,  attempted  to  cross  the 
track  and  was  killed,  held,  that  she  was  guilty  of  con- 
tributory negligence.  Deri  vs.  R.  R,,  164  Pa.,  243. 
69.  A  compulsory  nonsuit  was  properly  entered,  where  the 
plaintiff's  evidence  showed  that  in  approaching  a  railroad  cross- 
ing, she  stopped  about  three  hundred  feet  distant,  and  then 
proceeded  to  the  crossing,  passing  without  stopping  a  point 
fifty  feet  from  the  tracks  where  if  she  had  looked  she  would 
have  had  an  unobstructed  view  of  the  railroad  for  a  long  dis- 
tance. Mummer  vs.  R.  R.,  168  Pa.,  62.  Gangawervs,  R.  R., 
Idem,  265.  Beynon  vs.  R.  R.,  Idem,  642.  70.  A  person 
about  to  cross  a  railroad  must  stop,  look  and  listen  for  trains 
upon  both  tracks ;  and  if  his  view  is  obstructed  by  a  passing 
train,  he  should  wait  until  it  has  passed  before  attempting  to 
cross  the  other  track.      Wilson  vs.  R.  R.,  5  Montgomery  Co., 
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160.  71.  While  the  law  does  not  prescribe  that  in  all  cases  a 
man  must  stop,  look  and  listen  before  crossing  the  track  of  a 
private  siding  of  a  railroad,  yet  it  does  require  he  shall  use 
ordinary  care,  and  see  if  the  siding  is  in  actual  use  at  the  time 
he  approaches  it.  ^^A  vs.  R,  R,,  148  Pa.,  133.  72.  The  rule, 
that  it  is  the  duty  of  a  person  about  to  cross  a  railroad  track  to 
stop,  look  and  listen,  is  not  always  applicable  to  passengers  leav- 
ing a  train  and  crossing  the  track,  to  reach  the  depot  at  the  point 
of  destination.  It  is  the  duty  of  the  company  to  provide  for  the 
safe  receiving  and  discharging  of  passengers.  Penna,  R.  R.  vs. 
Wkite,  88  Pa.,  327.  73.  A  nonsuit  should  be  entered  in  an 
action  for  damages,  where  the  testimony  of  the  plaintiff  showed 
that  at  the  time  of  the  action  he  went  to  a  station  to  take  the 
train,  and  under  a  mistaken  belief  that  his  own  train  was  about 
to  start,  went  across  an  intervening  track  without  stopping  to 
look  or  listen,  and  was  struck  and  injured  by  the  rear  end  of 
a  backing  train.     Foreman  vs.  R,  R,  159  Pa.,  541. 

XVI.  Neglect  in  crossing  the  tracks,  i  .  A  party  law- 
fully crossing  a  railroad  at  grade  with  a  drove  of  cattle,  is  not 
bound  to  give  a  signal  to  an  approaching  train,  for  he  has  a 
right  to  presume  that  the  agents  of  a  company  would  exercise 
reasonable  care  on  their  part  in  approaching  a  frequented  road, 
on  which  droves  of  cattle  were  accustomed  to  travel.  Reeves 
vs.  Del.  &  Lackawanna  R.  R.,  30  Pa.,  454.  2.  It  was  contrib- 
utory negligence  for  a  cripple  to  leave  a  safe  path  along  the 
sidewalk  of  a  street  in  the  night  time  and  without  a  light,  and 
walk  diagonally  over  a  railroad  crossing,  the  condition  of 
which  he  did  not  know,  such  act  resulting  in  his  stumbling 
among  the  rails  and  being  injured.  Delaware  &  Lackawanna 
R.  R.  vs.  Cadow,  120  Pa.,  559.  3.  The  act  of  attempting  to 
drive  a  loaded  cart  across  a  railroad  track  at  a  point  where 
the  ground  was  soft,  and  without  any  planking  or  other  means 
of  surmounting  the  projecting  rails,  in  consequence  of  which 
it  became  fast,  and  was  struck  by  a  train,  is  negligence.  Gram-- 
tick  vs.  R.  R.,  9  Phila.,  78.  4.  It  was  held  to  be  contributory 
negligence  on  the  part  of  a  teamster  who  was  hauling  a  load 
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of  3500  pounds,  to  attempt  to  cross  a  railroad  track  at  a  time 
when  he  knew  a  train  was  due.  In  this  case,  the  wheel  of  the 
wagon  became  fastened  between  the  railroad  tie  and  the  rail, 
and  was  held  there  until  struck  by  the  train.  Gates  vs.  R.  R.,6 
Pa.  County,  4.  5.  Where  a  passenger  on  alighting  from  a  train 
at  a  station,  subsequently  attempted  to  cross  the  track  in 
front  of  the  engine,  the  question  of  contributory  negligence  is 
for  the  jury.  Delaware  &  Lackawanna  R,  R.  vs.  Jones ^  128 
Pa.,  308.  6.  To  cross  a  railroad  at  any  place  other  than  on  a 
public  road  is  a  trespass,  and  in  case  of  injury  damages  could  not 
be  recovered  from  the  company  because  of  the  rule  of  con- 
tributory negligence.  Upper  Darby  Road,  In  re,  2  Montgomery 
Co.,  188.  7.  Unless  a  party  crossing  the  track  of  a  railroad 
be  a  traveler,  he  has  no  right  to  be  there.  If  he  is  there 
unnecessarily,  or  wantonly,  or  for  mischievous  purposes,  he 
has  no  claim  for  damages  for  injuries  resulting  from  collision 
with  a  passing  train..  It  was  his  duty  to  look  and  listen  for 
an  approaching  locomotive  and  to  place  himself  out  of  danger, 
and  not  to  stop  upon  the  track.  It  was  the  company's  duty 
on  approaching  grade  crossings,  to  give  signals  by  a  bell,  a 
whistle,  a  headlight  or  a  flagman,  or  other  sufficient  notice. 
If  accident  resulted  from  the  negligence  of  both  parties, 
neither  could  recover  against  the  other.  Pittsburg,  Fort  Wayne 
R,  R,  vs.  Evans,  53  Pa.,  250.  8.  So  long  as  a  railroad 
company  makes  it  safe  for  the  public  to  cross  its  road  on 
the  public  highway  by  gates,  watchmen  or  other  means,  it  may 
run  its  trains  at  any  rate  of  speed  over  such  crossings ;  but  if 
it  neglects  to  use  every  precaution  necessary  for  the  safety  of 
the  public,  no  slowness  of  speed  will  excuse  its  neglect.  N^^ 
ligence  is  want  of  ordinary  care  under  the  circumstances.  No 
fixed  rule  of  duty  applicable  to  all  cases  can  be  established. 
Penna,  R.  R.  vs.  Coon,  11  Pa.,  430.  9.  It  is  the  duty  of  a 
railroad  company,  in  the  running  of  its  trains,  to  exercise  care 
according  to  circumstances  ;  and  where  the  railroad  track 
crosses  a  much  traveled  street  or  highway,  the  company  as  well 
as  the  public  should  exercise  great  care.     It  is  the  duty  of  the 
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company  to  give  some  sufficient  notice  of  the  ttain's  approach, 
and  to  moderate  the  speed  of  the  train.  On  the  other  hand,  it 
is  the  imperative  duty  of  the  traveler  to  stop,  look  and  listen 
for  approaching  trains  before  attempting  to  cross  the  rail- 
road track.  LeMgh  Valley  R.  R.  vs.  Brandtmaier^  113  Pa,, 
610.  lo.  Where  the  primary  cause  of  an  accident  resulting 
from  a  collision  between  an  engine  of  a  railroad  company  and 
a  team  of  horses  at  a  grade  crossing,  was  the  omission  of  the 
company  to  station  a  watchman  at  the  crossing,  and  a  servant 
of  the  company,  riding  upon  the  engine,  by  reason  of  the  col- 
lision, lost  his  life,  the  question  of  the  company's  negligence  is 
for  the  jury  to  decide.  Rumsey  vs.  R.  R.,  6  Kulp,  359. 
1 1.  Negligence  consists  in  the  absence  of  that  ordinary  care 
which  a  party  ought  to  observe  under  the  particular  circum- 
stances in  which  he  is  placed.  A  different  degree  of  care  is 
required,  where  there  is  reason  to  apprehend  danger,  from  that 
which  is  necessary  where  none  is  to  be  expected.  A  traveler 
crossing  a  railroad  track  at  a  regular  crossing,  has  a  right  to 
'expect  notice  by  the  blowing  of  a  whistle  of  an  approaching 
train.  If  by  the  negligence  of  the  engineer  his  vigilance  was 
allayed,  the  company  cannot  impute  the  consequence  of  their 
acts  to  his  want  of  vigilance,  a  quality  of  which  they  deprive 
him.  If  their  acts  brought  him  within  the  boundaries  of  peril, 
they  must  answer  for  the  results  of  that  condition.  Penna. 
R,  R.  vs.  Ogier,  35  Pa.,  60. 

XVII.  Neglect  to  ring  bell  or  blow  whistle,  i.  It 
is  a  duty  to  give  notice  whenever  danger  may  result  to  persons 
rightfully  traveling  on  a  public  road  that  crosses  a  railroad, 
whether  at  grade  or  under  or  over  the  railroad,  when  danger 
would  result  from  the  want  of  notice.  Negligence  is  always  a 
question  for  the  jury,  when  there  is  any  doubt  as  to  the  facts 
or  the  inferences  to  be  drawn  from  them.  Penna.  R.  R.  vs. 
Bamett^  59  Pa.,  259.  2.  A  railroad  company,  in  crossing  a 
public  street  with  its  trains,  is  bound  to  exercise  due  care  and 
prudence,  in  order  that  no  injury  may  occur.  In  backing  a 
train  over  such  crossing,  the  bell  should  be  rung  or  some  per- 
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son  be  stationed  on  the  rear  in  order  to  give  notice  to  persons 
passing.  Penna,  Co.  vs.  Allen,  3  Pennypacker,  173.  3.  In 
an  action  against  a  railroad  company  for  negligence,  the  evi- 
dence showed  that  the  plaintiff  while  crossing  the  tracks  on  a 
dark  and  foggy  night  was  struck  by  a  locomotive,  and  that  no 
bell  had  been  rung  or  whistle  blown.  The  jury  awarded 
damages  against  the  company,  and  a  new  trial  was  refused 
Hauser  vs.  R.  R.,  2  Northampton  Co.,  389.  4.  Where  there 
is  conflicting  testimony  as  to  whether  a  bell  was  rung  or  not 
before  a  train  reached  a  grade  crossing,  one  witness  who  hears 
its  ringing  is  worth  the  testimony  of  a  dozen  witnesses  who 
did  not  hear  it,  unless  their  attention  had  been  in  some  manner 
called  to  it  The  bell  may  be  rung  or  the  whistle  blown,  with- 
out attracting  the  attention  of  persons  who  are  £imiliar  with 
such  sounds.  C/rias  vs.  R.  R.,  152  Pa.,  324.  5.  In  an  action 
for  damages  for  personal  injuries  at  a  grade  crossing,  conflict- 
ing evidence  as  to  the  ringing  of  a  bell  or  signal  given  as  the 
train  approached  the  crossing,  is  for  the  jury.  Evidence  in 
this  case  showed  that  plaintiff  stopped,  looked  and  listened,  and 
that  the  night  was  dark  and  foggy.  Howett  vs.  R,  R,,  166  Pa., 
607.  6.  In  the  present  case  an  accident  occurred  at  a  crossing 
where  there  was  no  street  opened,  but  a  well-defined  roadway 
led  over  a  railroad,  which  had  been  recognized  as  a  public 
crossing  by  the  company  who  laid  planking  between  the  tracks. 
It  was  the  duty  of  an  engineer  of  a  train  to  give  a  warning 
signal  on  the  approach  to  such  crossing,  and  the  fact  that  it 
was  rung  on  the  days  succeeding  the  accident,  but  not  at  the 
time  of  the  accident,  indicated  a  recognition  upon  defendants' 
part  of  the  duty  to  ring  it  at  such  crossing  and  is  admissible 
in  evidence.  SpecfU  vs.  R.  R,,  24  W.  N.,  317.  19  Phila., 
365 .  7  Pa.  County,  54.  7.  If  cars  are  moving  at  such  a  rate  of 
speed  that  it  would  cover  the  distance  between  a  point  from 
which  its  bell  could  be  heard  at  a  crossing,  in  so  short  a  time 
as  to  make  the  signal  of  little  use  to  one  in  the  act  of  crossing 
the  track,  then  failure  to  give  notice  by  the  whistle  from  a 
longer  distance  would  be  negligence.    C/ulds  vs.  R.  R.,  150 
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Pa.,  73.  8.  Whether  the  ringing  of  a  locomotive  bell, 
without  blowing  the  whistle,  is  a  sufficient  warning  of  the 
approach  of  a  train  to  a  public  road  crossing,  depends  on  the 
circumstances,  of  which  generally  in  actions  for  negligence  it  is 
for  the  jury  to  judge.  The  ringing  of  a  bell  is  not  a  proper 
substitute  for  the  steam  whistle,  in  the  case  of  trains  running 
at  a  high  rate  of  speed  over  public  crossings  in  rural  districts. 
Langenecker  vs.  R,  R.,  105  Pa.,  328.     2  Chester  Co.,  340. 

9.  The  omission  to  ring  the  bell  or  blow  the  whistle  of  an  engine 
to  warn  a  stray  mule  of  the  approach  of  a  train,  is  not  negligence 
on  the  part  of  the  company,  of  which  the  owner  of  the  mule  can 
avail  himself  in  an  action  for  the  loss  of  the  mule  while  it 
was  trespassing  on  the  track.    Fisher  vs.  R.  R.,  126  Pa.,  294. 

10.  Where  a  footpath  across  a  railroad  track  has  been  habitu- 
ally used  by  the  public  for  many  years  without  objection,  the 
railroad  company  owes  the  duty  of  reasonable  care  to  those 
who  use  the  crossing.  Where  an  accident  occurred  at  such 
location  by  a  train  running  over  a  pedestrian,  it  is  for  the  jury 
to  consider  whether  any  warning  was  given  by  the  blowing  of 
a  whistle  or  the  ringing  of  a  bell.  Taylor  vs.  Canal  Co,^  113. 
Pa.,  162.  II.  Where  a  railroad  company  has  so  obstructed 
by  cars  a  siding,  that  a  traveller  at  a  crossing  cannot  see  the 
cars  until  he  is  directly  on  the  track,  the  company  should  take 
extra  precautions  by  having  its  employees  blow  a  whistle  and 
ring  a  bell  continuously  on  the  approach  of  a  train.  In  the 
streets  of  a  city,  there  should  be  a  flagman  at  every  crossing. 
Penna.  R,  J?,  vs.  Ackerman,  74  Pa.,  268.  12.  The  unneces- 
sary and  extraordinary  use  of  a  railroad  whistle  is  negligence. 
It  is  for  the  jury  to  say  whether  the  whistle  was  blown  in  an 
unnecessary  manner,  and  whether  the  accident  was  caused 
thereby.  PAi/a.  &  Reading  R.  R,  vs.  Kil/ips,  88  Pa.,  405. 
13.  The  employes  of  a  railroad  company,  as  to  persons  walk- 
ing on  the  track,  not  at  a  crossing,  are  not  bound  to  give  any 
warning  at  starting.  Blowing  the  whistle  of  the  locomotive  or 
making  any  other  signal  is  not  a  duty  owing  to  persons  in  the 
neighborhood,  nor  to  trespassers    on   a  railroad  where  the 
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public  has  no  right  to  be.  Phila,  &  Reading  R,  R.  vs.  Hummel^ 
44  Pa.,  378.  Gillis  vs.  Penna.  R.  R.,  59  Pa.,  142.  14.  In 
an  action  against  a  railroad  company  by  a  widow  and  children 
for  an  injury  causing  death  at  the  crossing  of  a  public  street  in  a 
dty,  it  is  not  error  to  instruct  the  jury,  that  if  the  whistle  of  the 
engine  was  not  blown,  nor  any  other  usual  notice  given  of  the 
approach  of  the  train,  the  deceased  had  a  right  to  presume 
that  the  track  was  clear,  and  if  he  used  ordinary  care,  the 
defendants  were  liable  for  the  consequences  of  his  injury. 
The  employees  of  a  train  were  required  to  approach  the 
crossing  at  a  moderate  rate  of  speed  and  to  give  timely 
warning  to  those  lawfully  passing  along  the  street.  Pkila, 
&  Trenton  R,  R,  vs.  Hagan,  47  Pa.,  244.  15.  It  is 
the  duty  of  those  in  charge  of  a  train  when  approaching 
a  public  crossing  to  give  sufficient  notice  by  whistling, 
ringing  the  bell,  or  other  warning  of  their  approach  to  enable 
those  on  the  track  or  crossing  it  to  get  out  of  danger,  also  to 
look  along  the  track  for  obstructions,  and  to  check  the  train 
promptly  if  such  obstructions  are  seen.  Pittsburg  R,  R.  vs.  Dunn, 
56  Pa.,  280.  16.  When  witnesses,  in  an  action  for  negligence, 
testify  that  they  did  not  hear  the  whistle  or  bell  of  a  locomo- 
tive although  they  were  giving  particular  attention  and  were 
listening  for  such  signals,  and  would  have  heard  them  if  given, 
their  testimony  is  more  than  merely  negative.  Qtdgley  vs. 
Canal  Co,,  142  Pa.,  388.  17.  Even  though  proof  be  shown 
that  a  train  approached  a  crossing  at  an  unusual  hour  at  a 
high  rate  of  speed  and  blew  no  whistle,  yet  a  party  injured  at 
such  crossing  by  the  train  cannot  recover  damages,  unless  he 
stopped  near  the  track  and  looked  and  listened.  Hoover  vs. 
R.  R,,  S  Lancaster  Review,  337.  18.  Where  a  person  crosses 
a  railroad  track  by  a  common  and  well-known  foot  path,  used 
by  the  public  for  many  years,  without  objection  by  the  rail- 
road company,  he  cannot  be  regarded  as  a  trespasser.  In  the 
present  case,  the  engineer  of  a  locomotive  standing  on  the 
track  near  the  footpath  gave  no  warning  of  approaching  cars 
detached  from  a  freight  train,  which  could  not  be  readily  seen 
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by  a  pedestrian,  and  as  a  result  a  weak-minded  girl  of  twelve 
years  of  age,  in  attempting  to  cross  in  front  of  the  stationary 
locomotive,  was  struck  by  the  freight  cars  on  the  other  track. 
Held,  that  the  company  was  liable  in  damages.  Phila.  & 
Reading  R.  R.  vs.  Trautman^  1 1  W.  N.,  452.  Clark  vs.  R,  R., 
5  W.  H.,  119. 

XVIII.  Neglect  in  running  the  trains,  i.  A  train 
at  a  street  crossing  about  to  start,  is  notice  to  the  world  that 
it  should  not  be  crossed,  only  when  notice  of  starting  has  been 
given  to  the  world.  PAi/a,  &  Baltimore  R.  R.  vs.  Layer,  1 1 2 
Pa.,  414.  2.  If  a  train  is  running  after  dark  without  a  head- 
light, and  without  giving  any  warning  of  its  approach,  a  jury 
could  naturally  infer  that  the  death  of  a  party  crossing  the 
tracks  was  occasioned  by  the  recklessness  of  the  company's 
agents,  rather  than  from  any  Want  of  care  on  his  part  in  not 
observing  it  in  time  to  avoid  danger.  It  does  not 
follow  that  there  can  be  no  recovery  for  his  death, 
in  the  absence  of  direct  and  positive  evidence  that 
he  observed  the  precautions  to  stop,  look  and  listen. 
LeUgk  Valley  R.  R,  vs.  Hall,  61  Pa.,  368.  3.  In  this 
case,  the  plaintiff  was  injured  at  a  railroad  crossing  by  a 
train  of  freight  cars  backing  over  the  crossing  at  a  consider- 
able rate  of  speed.  No  warning  of  its  approach  was  given. 
There  was  neither  person  nor  light  upon  the  rear  end  car. 
Held,  that  the  question  of  n^ligence  was  properly  for  the 
jury.  Fisher  vs.  R.  R.,  131  Pa.,  292.  4.  In  the  present  case, 
the  driver  of  a  vehicle,  on  approaching  a  crossing  of  a  rail- 
road, and  hearing  a  whistle  in  the  distance,  stopped  and  appar- 
ently listened.  Knowing  that  the  station  was  between  him  and 
the  train,  which  he  could  hear,  but  owing  to  an  intervening 
hill  he  could  not  see,  and  that  trains,  including  the  one  then 
approaching,  usually  stopped  at  such  station,  he  attempted 
to  cross  the  track,  and  was  struck  by  the  engine  and  killed. 
Held,  that  the  question  of  negligence  in  such  case  was  for  the 
jury,  and  it  was  error  to  direct  judgment  of  nonsuit.  McNeal 
vs.  R.  R.^   131  Pa.,   184.     5.  It  must  only  be  some  public 
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necessity  of  travel,  that  can  justify  an  order  of  a  railroad  com- 
pany as  to  the  respective  times  of  starting  trains  in  the  same 
direction  very  shortly  after  each  other.  This  is  especially  so, 
where  the  view  of  the  track  is  obstructed  by  curves  and 
embankments.  Ryland  vs.  Peters^  i  Phila.,  264.  6.  Where 
a  man  stopped  at  a  railroad  crossing,  where  the  view  was 
obstructed,  until  a  train  passed,  and  then  not  hearing  anything, 
drove  on,  and  was  struck  by  some  moving  cars  that  had  been 
detached  from  the  train,  he  was  not  necessarily  guilty  of  con- 
tributory negligence.  WUUamsport  R.  R.  vs.  Weiss,  2  Walkeii 
217.  7.  Where  the  conductor  of  a  freight  train  permitted  it 
to  stand  on  the  crossing  of  a  public  street,  and  absented  him- 
self from  it,  while  a  teamster  was  removing  the  cars  by  means 
of  horses  attached,  whereby  a  boy  creeping  under  a  car  was 
run  over  and  badly  injured,  the  employers  of  the  conductor 
are  liable.     Rauck  vs.  Llcyd,  31  Pa.,  358. 

XIX.  Neglect  to  erect  safety  gates,  i.  Ordinances 
prohibiting  railroad  companies  from  running  trains  across 
streets  without  erecting  safety  gates  and  providing  watchmen, 
are  penal,  and  must  be  construed  strictly.  Delaware  &  Hudr 
son  Canal  Co,  vs.  Winton,  2  Lackawanna  Jurist,  210.  But  see 
Archbald  vs.  Canal  Co.,  3  Idem,  189.  2.  Where  the  posts  of 
safety  gates  at  a  railroad  crossing  are  set  within  the  traveled 
roadway,  they  are  an  unlawful  obstruction  of  the  street,  and 
the  company  is  liable  in  damages  for  an  accident  caused 
thereby.  Greenwood  ws,  R.  R.,  ^  York  Record,  23.  4.  Dela- 
ware Co,,  459.  8  Lancaster  Review,  86.  3.  Safety  gates,  when 
open,  are  an  invitation  to  the  traveler  on  the  highway  to  cross, 
and  while  this  fact  does  not  relieve  him  from  the  duty  of  exer- 
cising care,  it  is  a  fact  for  the  consideration  of  the  jury.  This 
rule,  however,  does  not  apply  to  a  person  who  reaches  the 
place  of  danger  by  walking  along  the  railroad.  In  the  present 
case,  no  signal  was  given  by  the  train ;  the  grates  were  not 
closed,  and  the  watchman  was  in  his  box.  Matthews  v^.  R.  R^ 
161  Pa.,  28.  4.  Where  the  gate  shutting  a  railway  off  from 
travel  is  open,  it  is  an  invitation  to  the  traveling  public  to  come 


IN    PENNSYLVANIA  1 389 

RailroadB — Continued. 

on,  and  an  intimatioA  to  them  that  they  may  do  so  safely. 
Conway  vs.  R.  R.,  17  Phila.,  71.  5.  Where,  by  a  city  ordi- 
nance, safety  gates  are  erected  at  the  intersections  of  streets 
and  railroad  tracks,  it  is  negligence  to  leave  them  open  on  the 
approach  even  of  a  hand-car.  The  fact  that  they  were  open 
at  such  a  time  necessarily  tended  to  mislead  the  plaintiff, 
although  it  was  his  duty  in  any  event  to  stop,  look  and  listen. 
Laie  Share  R.  R.  vs.  Frantz,  127  Pa.,  297.  6.  Where,  at  a 
public  crossing,  a  railroad  company  has  been  in  the  habit  of 
keeping  a  watchman  to  open  and  close  a  gate  at  the  approach 
of  trains,  it  is  a  question  for  the  jury,  whether  the  company  is 
not  chargeable  with  negligence  in  leaving  the  gate  open  and 
fastened  back,  and  without  a  watchman.  Pkila,  &  Reading 
R.  R.  vs.  KilUpSy  88  Pa.,  405.  7.  In  this  case,  a  lad  of 
seventeen,  on  approaching  the  crossing  of  a  railroad  and  seeing 
the  gates  down,  stopped  his  wagon  until  a  freight  train  passed. 
The  gateman  then  threw  open  the  gates  and  the  wagon  was 
driven  on  the  tracks,  where  it  was  immediately  struck  by  an 
express  train  coming  in  the  opposite  direction  from  that  taken 
by  the  freight  train,  and  which  could  not  have  been  seen  from 
the  wagon  before  going  on  the  track.  The  cause  of  the  gate- 
man's  mistake  was  the  fact  that  there  was  but  one  signal  box 
for  both  tracks,  and  the  signals  from  the  two  trains  being 
almost  simultaneous,  he  naturally  believed  but  one  train  was 
approaching.  The  company  was  held  liable  in  damages  for 
the  injury.  McGee  vs.  i?.  i?.,  33  W.  N.,  15.  8.  Safety  gates 
are  a  warning  of  the  passing  of  trains,  not  only  to  vehicles, 
but  to  pedestrians  ;  but  if,  in  disregard  thereof,  a  pedestrian  in 
broad  daylight  pass  a  gate  which  is  closed,  attempt  to  cross 
the  track,  and,  while  watching  one  train,  is  killed  by  another 
coming  in  an  opposite  direction,  he  is  guilty  of  contributory 
negligence.  Sheehan  vs.  R.  i?.,  166  Pa.,  354.  15  Delaware 
Co.,  209.  Cleary  vs.  R.  i?.,  140  Pa.,  19.  8  Pa.  County,  96. 
9.  When  the  gates  at  a  railroad  crossing  are  habitually  kept 
closed,  and  only  opened  for  the  passage  of  vehicles,  it  is  for  the 
jury  to  say  whether  the  closed  gates  are  any  warning  at  all  to 
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pedestrians.  No  reasonable  person,  however,  finding  the  gates 
closed,  would  attempt  to  cross  the  tracks  at  such  location  with- 
out asking  the  g^ateman  for  information.  Failing  to  take  that 
precaution,  he  will  be  deemed  guilty  of  contributory  n^Ii- 
gence.     Sheehan  vs.  R,  R.,  15  Pa.  County,  209. 

XX.  Neglect  to  remove  obstructions,  i.  A  train  of 
cars  at  the  intersection  of  a  railroad  with  a  turnpike  was  cut  in 
two,  in  order  to  leave  space  for  the  passage  of  vehicles. 
Plaintiff  before  crossing  the  railroad  stopped  his  vehicle,  but, 
being  beckoned  by  a  train  hand  to  come  on,  did  so,  and  while 
between  the  cars,  a  loud  noise  was  made  by  the  train,  which 
frightened  the  horse  and  resulted  in  injury  to  the  driver,  who 
was  thrown  from  the  wagon.  Held,  the  question  of  negligence 
was  properly  submitted  to  the  jury,  as  the  train  had  no  right 
to  occupy  such  portion  of  the  crossing.  Penna.  R,  R.  vs.  Hirst^ 
1 10  Pa.  y  226.  2.  In  case  of  a  railroad  accident,  the  com- 
pany is  entitled  to  reasonable  time  in  which  to  remove  an 
obstruction  thereby  occasioned  at  or  near  a  public  crossing. 
A  traveler,  knowing  of  such  obstruction,  is  guilty  of  contribu- 
tory negligence  in  attempting  to  drive  a  skittish  horse  past  it. 
Pittsburg  Southern  R,  R.  vs.  Toy/or,  1 5  W.  N.,  37.  3.  The  act 
of  April  4,  1868,  applies  to  persons  lawfully  engaged  on  or 
about  a  railroad,  in  a  business  directly  connected  with  the  rail- 
road, but  it  does  not  apply  to  one  who  in  attempting  to  cross 
a  railroad  track  with  his  team,  attempted  to  move  an  empty 
car  which  blocked  his  path  and  was  killed  by  an  engine  which 
suddenly  struck  the  car.  Richter  vs.  Penna,  Co.,  104  Pa.,  511. 
4.  For  a  party  with  full  knowledge  of  the  existence  of  a  wreck  of 
overturned  cars  todriveaspirited  horse  nearthem,when  hecould 
readily  have  chosen  another  road,  is  contributory  negligence. 
Pittsburg  Southern  R.  R.  vs.  Taylor,  104  Pa.,  314.  5.  One  who 
passes  along  an  obstructed  highway  is  bound  to  observe  ordinary 
care ;  that  is,  such  care  as  a  reasonably  prudent  man,  under 
the  peculiar  circumstances  of  the  case,  would  exercise  to  pre- 
serve himself  and  property  from  injury.  Penna,  R.  R.  vs. 
McTighe,  46  Pa.,  316.     6.  Where  a  life  is  lost  at  the  public 
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the  crossing  of  a  railroad,  and  the  only  evidence  of  the  cause  of 
accident  is  the  finding  of  the  foot  of  the  deceased  in  an  opening  by 
the  side  of  the  track,  it  is  enough  evidence  to  go  to  the  jury  as 
to  whether  it  was  occasioned  by  the  neglect  of  the  defendant 
company  to  keep  the  planking  between  and  near  the  tracks  in 
good  repair.  Brown  vs.  R.  R.,  15  Phila.,  321.  7.  Under 
the  act  of  March  20,  1845,  ^^  engineer  of  a  railroad  company 
obstructing  the  crossing  of  a  public  street  shall  be  subject  to  a 
penalty  of  J2 5,  to  be  recovered  in  the  name  of  the  common- 
wealth. Cabe  ws.Jacoby,  23  Pittsburg  Journal,  143.  8.  A 
grant  of  right  of  way  in  a  densely  populated  city  does  not 
confer  on  a  railroad  company  the  right  to  permit  their  loco- 
motives and  cars  to  remain  on  the  tracks  in  such  city  for  a 
longer  time  than  is  necessary  to  receive  and  discharge  freight 
and  passengers.  Mayor  of  Allegheny  vs.  R,  R.,  26  Pa.,  356. 
XXI.  Neglect  BY  TRESPASSING  ON  the  tracks,  i.  Rail- 
road tracks,  except  at  crossings,  are  for  the  exclusive  use  of 
cars  and  locomotives.  Where  one  goes  upon  a  track 
unnecessarily,  and  thus  voluntarily  assumes  a  position  of  peril, 
he  is  guilty  of  contributory  negligence,  and  if  he  be  injured  by 
a  car  he  cannot  recover  damages.  Deli  vs.  Glass  Co.^  36 
W,  N.,  467.  2.  The  use  of  a  railroad  track  or  embankment, 
except  at  lawful  crossings  of  public  roads,  is  exclusively  for 
the  company  and  its  employees.  Hence,  where  want  of  ordi- 
nary care  is  not  shown,  a  railroad  company  is  not  liable  for  an 
injury  to  a  person  on  the  road,  where  lie  had  no  right  to  be. 
miadilpMa  &  Reading  R,  R,  vs.  Hummell,  44  Pa.,  375. 

3.  Where  a  person,  without  right,  with  a  full  knowledge  of 
the  location,  voluntarily  goes  upon  a  railroad  track,  at  a  place 
where  there  is  no  crossing,  and  which  is  a  known  place  of 
danger,  and  is  killed  by  a  passing  train,  it  is  negligence/^  se, 
and  no  damages  can  be  recovered  for  his  death,  except  for 
wanton  injury.     Pittsburg  R.  R.  vs.    Collins,  8y   Pa.,  405. 

4.  Where  a  person  walks  upon  the  track  of  a  railroad,  he  can- 
not recover  from  the  company  except  for  wanton  injury, 
although  the  negligence  of  the  company's  agent  contributed 
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to  the  result.     Except  at  crossings,  where  the  public  have  a 
right  of  way,  one  who  steps  on  a  track  does  so  at  his  peril. 
In  England  it  is  a  penal  oflence  for  a  man  to  be  found  unlaw- 
fully upon  the  track  of  a  railroad.     The  employees  of  a  com- 
pany whose  duty  requires  them  to  go  on  the  track,  if  injured, 
have  no  redress  against  the  company ;  they  take  the  risk  upon 
undertaking  the  employment  Mulherin  vs.  Del,  &  Lackawanna 
R.  R,^  8 1  Pa«|  366.     5.  Railroad  companies  are  not  under 
obligations  to  take  precautions  against  any  class  of  persons 
who  may  walk  on  their  track.     The  fact  that  the  trespasser 
is  a  boy  ten  years  old,  cannot  affect  the  application  of  the  rule. 
Moore  vs.  R,  J?.,  99  Pa.,  305.    6.  Except  at  crossings,  where 
the  public  have  a  right  of  way,  a  man  who  steps  his  foot  upon 
a  railroad  track  does  so  at  his  peril.     The  company  has  not 
only  a  right  of  way,  but  such  right  is  exclusive  at  all  times  and 
for  all  purposes.     This  is  necessary  for  the  protection  of  the 
company's  rights  and  for  the  safety  of  the  traveling  public.  It 
is  not  right  that  the  lives  of  hundreds  of  persons  should  be 
placed  in  peril  for  the  convenience  of  a  single  foolhardy  man, 
who  desires  to  walk  upon  the  track.  Railroad  ws,  Norton^  24  Pa., 
465.     Ham  vs.  Ca?tal  Co,^  155  Pa.,  568.     7.  If  a  party  walks 
on  a  railroad  track  he  is  a  trespasser.     He  is  guilty  of  negli- 
gence if  he  steps  upon  the  track  directly  in  front  of  an  approach- 
ing locomotive.     The  presumption  that  he  performed  his  duty 
to  stop,  look  and  listen,  is  overborne  by  the  proof  that  he  was 
struck  by  a  locomotive  the  moment  he  set  his  foot  upon  the 
track.    Penna.  R.  R,  vs.  Mooney,   126  Pa.,   244.  8.  A  rail- 
road company  built  a  barbed  wire  fence  so  as  to  prevent  per- 
sons from  using  a  path  across  the  track.     In  spite  of  the  fence, 
many  people  continued  to  use  the  path,  by  getting  under  the 
fence.     The  court  held  that  such  parties  were  trespassers,  and 
in  attempting  to  use  the  path  assumed  every  risk  that  might 
possibly  occur.     Comfy  vs.  R,  R.,  22  W.  N.,  42.     9.  The 
unauthorized    use    of     the     track    of   a     railroad    by    the 
driver  of  a   horse   attached  to  a  truck  car  is   such    negli- 
gence   as    will  prevent    the   recovery  of  damages   for  any 
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injury,  not  intentional  or  wanton,  resulting  therefrom,  to  the 
person  so  using  it.  One  cannot  recover  damages  for  an  injury 
caused  concurrently  by  his  own  negligence,  and  the  negligent 
or  unskillful  acts  of  the  defendant.  Heilvs,  Glanding^  42  Pa., 
493.  10.  Railroads  are  not  liable  for  injuries  inflicted  by  pass- 
ing trains  on  persons  walking  on  their  tracks,  even  though 
such  persons  be  of  tender  years.  Moore  vs.  R,  R,^  1 1  W.  N., 
310.  Boyd  vs.  R,  R.,  2  W.  N.,  198.  11.  A  person  who  is 
ejected  from  a  train,  is  not  at  liberty  to  walk  upon  the  track 
of  a  railroad  for  any  considerable  distance  further  than  neces- 
sary to  reach  a  place  of  safety.  His  disregard  of  such  duty, 
even  though  it  be  due  to  his  being  somewhat  intoxicated,  will 
be  negligence,  which  will  bar  an  action  for  his  injury  by  being 
struck  by  a  train.  Ham  vs.  Canal  Co.,  142  Pa.,  617. 
12.  Where  a  railroad  leased  side  tracks  to  a  canal  basin,  it 
had  the  right  to  detach  cars  and  send  them  on  without  a 
brakeman.  This  would  not  be  the  case  where,  by  license  or 
sufferance,  they  permitted  the  public  to  enjoy  the  privilege  of 
passage  over  such  tracks.  Kay  Vs.  Penna,  R.  R.,  65  Pa., 
269.  13.  When  a  person  deliberately  places  himself  in  a 
dangerous  position  by  walking  alongside  of  the  tracks,  and 
is  struck  by  a  railroad  train,  there  can  be  no  recovery  of 
damages,  even  though   he  carefully   stop,    look   and  listen. 

Penna,  R,  R.  vs.  Bell,  5  Lancaster  Review,  405.    14.  While 

standing  on  the  side  track  of  a  railroad  conversing  with 
friends,  a  freight  train,  alleged  to  have  been  negligently 
loosened  on  such  siding,  struck  the  deceased.  Held,  that  the 
party  was  guilty  of  contributory  negligence,  and  that  his 
widow  had  no  right  of  action  for  his  death.  Tracks,  except  at 
crossings,  are  for  the  exclusive  use  of  trains  and  locomotives. 
Dell  vs.  Glass  Co.,  169  Pa.,  549.  15.  The  fact  that  plaintiff 
m  waiting  for  a  train,  by  direction  of  the  conductor,  stood  in 
the  middle  of  one  of  a  number  of  tracks,  and  as  a  result  was 
injured,  is  no  excuse  for  neglecting  ordinary  precautions  for 
his  safety.  Foreman  vs.  R.  R.,  i  Pa.,  Dist,  233.  16.  Where 
a  pedestrian  risk^  his  life  by  standing  for  several  minutes  on  a 
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railroad  track,  or  so  near  to  it  as  to  be  in  constant  danger 
from  passing  trains,  he  is  guilty  of  negligence.  Penna,  R,  R. 
vs.  Fortney^  90  Pa.,  327.  17.  It  is  negligence  per  se  for  a 
party  to  stand  between  two  tracks  on  a  railroad  while  a  train 
is  passing.  The  fact  that  no  warning  was  given  by  an 
approaching  engine  on  one  of  the  tracks  makes  no  difference ; 
for  the  engineer  of  such  locomotive  would  naturally  suppose 
that  the  party  who  had  voluntarily  placed  himself  in  a  position 
of  danger  would  step  one  side  and  avoid  injury.  Moore  vs. 
R.  R.,  108  Pa.,  350.  18.  Standing  between  two  tracks  of  a 
railroad  and  not  keeping  watch  for  approaching  trains  consti* 
tutes  contributory  negligence.  STiell  vs.  R.  R.,  i  C.  P. 
Reporter,  24.  19.  A  passenger  at  a  railroad  station,  who, 
anticipating  the  approach  of  his  train,  stands  on  the  planking 
between  tracks,  and  is  injured  in  consequence  of  a  coal  train 
backing  on  one  track  while  his  train  is  approaching  on  the 
other,  is  guilty  of  contributory  negligence ;  there  being  a  safe 
place  beyond  the  tracks  provided  by  the  company  where  he 
could  have  remained  until  the  actual  arrival  of  his  train. 
McGeehan  vs.  R,  R,,  149  Pa.,  188.  Skutt  vs.  R,  /?.,  Idem, 
266.  20.  Where  an  injury  is  the  result  of  mutual  and 
concurring  negligence  in  the  parties,  no  action  for  damages 
will  lie.  Where  a  person  places  himself  on  the  track  of  a 
railroad,  he  can  claim  no  damages  except  for  wanton  injury, 
even  though  the  negligence  of  the  company's  agent  contributed 
to  the  result.  In  the  present  case,  the  plaintiff  had  a  p>ortable 
engine  and  circular  saw,  which  he  placed  on  the  connecting 
link  between  two  railroads.  R.  R.  vs.  Norton^  24  Pa.,  465. 
XVII.  Neglect  to  abate  speed  of  train,  i.  Rail- 
road trains  may  be  run  at  a  high  rate  of  speed  to  reach  their 
greatest  utility ;  but  in  populous  towns  and  cities  the  speed 
must  be  moderated,  and  the  engineer  must  keep  a  watchful 
look-out  in  traversing  a  populous  street.  It  is  not  necessarily 
negligence/^r  J^  of  parents,  that  a  child  of  tender  years  escapes 
from  their  vigilance,  and  in  crossing  a  railroad  track  is  crushed 
by  a  train  running  at  dangerous  speed.     Pkila.  &  Readutg 
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R.R.  vs.  Long,  75  Pa.,  257.  2.  It  is  not  common  prudence 
or  ordinary  care  for  trains  to  enter  the  outskirts  of  a  city  at  a 
dangerous  rate  of  speed.  Although  persons  on  a  railroad 
track  are  trespassers,  regard  must  be  had  to  the  habits,  char- 
acter, condition  and  circumstances  of  a  people  living  in  a.  city 
and  on  the  line  of  a  railroad.  The  speed  of  trains  through 
towns  and  cities  may  be  regulated  by  ordinance.  Penna.  R,  R. 
vs.  Lewis,  79  Pa.,  33.  8ix  Pa.,  194.  3.  A  city  has  the  power 
to  pass  an  ordinance  to  regulate  the  speed  of  trains  within  the 
dty  limits.  A  railroad  company  has  no  greater  rights  within 
cities  than  other  corporations.  Penna.  R.  R,  vs.  James,  22 
Pittsburg  Journal,  54.  4.  If  a  train  moves  at  an  undue  rate 
of  speed  through  the  streets  of  a  city,  or  if  the  engineer  fails 
to  sound  the  whistle  before  crossing  a  highway,  there  is  obvi- 
ously a  neglect  of  duty,  for  which  the  company  should  be  held 
responsible.  But  when  the  case  requires  judgment  or  discre- 
tion, and  there  is  no  proof  of  the  want  of  proper  skill,  it  will 
not  do  to  infer  negligence,  merely  because  the  result  shows 
that  some  other  course  might  have  been  better  than  the  one 
taken.  Wattson  vs.  R.  R,,  7  Phila.,  250.  McGettigan  vs. 
R.R.,  5  W.  N.,  235.  5.  A  rate  of  speed  over  twenty-five 
miles  an  hour  in  a  populous  neighborhood  of  a  city  is  too 
great,  and  rebuts  any  presumption  of  negligence  on  the  part 
of  a  person  killed  by  a  train,  while  attempting  to  cross  the 
street  Hagan  vs.  R,  R,,  5  Phila  ,  179.  6.  What  is  a  reason- 
able rate  of  speed  of  an  engine  crossing  a  highway  is  a  ques- 
tion for  the  jury.  No  rule  prescribes  the  rate  of  speed  on  a 
railroad  compatible  with  the  safety  of  the  public.  It  is  agreed, 
however,  that  when  a  train  approaches  a  public  crossing  at  a 
populous  place,  it  is  a  necessary  precaution  to  moderate  the 
speed,  so  that  by  the  use  of  the  brakes  and  reversing  the 
engine,  the  train  may  be  readily  stopped.  The  fact  that  a 
pedestrian,  in  crossing  railroad  tracks,  was  frightened  by  the 
rapid  approach  of  a  train,  became  bewildered  and  went  the 
wrong  way,  is  not  proof  of  negligence  on  his  part.  Delaware 
&  Lackawanna  R.  R.  vs.  Smith,  i  Walker,  88.     19  Pitts- 
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burg  Journal,  13.  Penna.  R.  R.  vs.  Brooks,  2  Walker, 
122.  7.  It  is  not  negligence  for  a  railroad,  company  to 
run  its  trains  over  a  public  crossing  in  the  open  country 
at  the  rate  of  thirty  miles  an  hour.  It  is  only  the  force 
of  special  circumstances  that  requires  a  less  rate  of  speed. 
Readmg  &  Colufnbia  R,  R.  vs.  Ritchie,  102  Pa,,  425. 
8.  Railroad  companies  may  move  their  trains  in  the  country 
at  such  rate  of  speed  as  the  character  of  their  machinery  and 
road-bed  may  make  practicable,  and  the  maximum  rate  of 
speed  in  such  cases  is  not  a  question  for  the  jury.  Nor  is  a 
high  rate  of  speed  negligence  per  se.  But  the  greater  the 
speed,  the  greater  the  degree  of  care  required  in  giving  warn- 
ing when  approaching  a  road  or  crossing  at  grade.  Ckzlds 
vs,  R,  R,,  i$o  Pa.,  73.  9.  Where  a  railroad  train  has  given 
a  proper  warning  signal  as  it  c^proaches  a  grade  crossing  in 
the  open  country,  it  is  not  required  to  slow  up  or  stop  until  a 
traveler,  who  has,  had  opportunity  to  see  and  hear  the  train, 
has  passed  the  crossing.  NewAard  vs,  R.  R.,  153  Pa.,  418. 
10.  It  is  negligence  in  a  railroad  company  to  run  a  special 
train  at  a  high  rate  of  speed,  and  without  any  warning 
when  approaching  an  admittedly  dangerous  railroad  cross- 
ing. McWilliams  vs.  Keim,  22  W.  N.,  372.  11.  Where 
there  is  evidence  that  a  railroad  crossing  was  dangerous, 
and  was  approached  by  a  train  at  a  very  high  rate  of 
speed,  the  railroad  company  did  not  perform  its  whole  duty 
in  sounding  the  whistle  and  ringing  the  bell  of  the  engine 
at  a  proper  distance  therefrom.  If  it  was  a  dangerous 
crossing,  it  was  the  duty  of  the  plaintiff  to  exercise  the  more 
care  in  approaching  it,  but  it  was  equally  the  duty  of  the . 
defendant  company  to  see  that  their  trains  passed  it  at  a  rea- 
sonable rate  of  speed  proportioned  to  the  danger.  While  a 
high  rate  of  speed  is  allowable  in  rural  districts,  it  might  be 
attended  with  danger  to  life  in  more  thickly  populated  sections 
and  at  dangerous  crossings.  ElHsvs.  R.  R,,  138  Pa.,  519. 
12.  Where  the  driver  of  a  team,  on  approaching  the  crossing 
of  a  railroad  in  a  borough,  stopped,  looked  and  listened  for  a 
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train,  and  not  observirfg  any,  called  upon  his  young  son  who 
was  riding  the  lead  horse,  to  come  on,  while  he  himself  took 
the  second  horse  by  the  head,  he  was  guilty  of  no  negligence. 
Where  a  subsequent  accident  to  the  boy  and  the  lead  horse 
from  a  train  which  was  running  through  the  borough  at  the 
rate  of  twenty  miles  an  hour,  ringing  no  bell  and  blowing  no 
whistle  till  after  the  accident,  the  company  was  clearly  liable 
for  negligence.     Penna.  R.  R,  vs.  Bock,  93  Pa.,  427. 

XXIII.  Neglect  TO  PROTECT  PASSENGERS,  i.  The  car- 
rier is  bound  to  guard  the  passenger  from  every  danger 
which  extreme  vigilance  can  prevent.  The  slightest  neglect 
resulting  in  hurt  or  loss,  against  which  human  foresight  and 
prudence  may  guard,  renders  the  carriers  of  passengers  liable. 
Railroads  must  keep  pace  with  science,  art  and  modem 
improvements  in  their  application  to  the  carriage  of  passengers. 
The  requirement  of  extreme  care  does  not  extend  beyond  the 
use  of  known  machinery  and  the  modes  of  using  it.  Meier 
vs.  Penna.  R,  R.,  64  Pa.,  225.  2.  Carriers  of  passengers  are 
liable  only  for  negligence,  and  are  not  insurers  of  the  safety  of 
their  passengers  as  they  are  as  carriers  of  goods  and  baggage  of 
passengers.  The  carrier  is  bound  to  guard  the  passenger  from 
every  danger  which  extreme  vigilance  can  prevent.  Meier  vs. 
Penna.  R.  R.,  64  Pa.,  225.  3.  The  management  of  a  rail- 
road demands  the  strictest  vigilance.  The  company  is  respon- 
sible for  every  injury  caused  by  defects  of  the  road,  the  cars 
or  the  engines,  or  by  any  species  of  negligence,  however  slight 
of  which  they  or  their  agents  may  be  guilty.  But  they  are  not 
insurers  against  the  perils  to  which  a  passenger  may  expose 
himself  by  his  own  rashness  or  folly.  There  can  be  no  recovery 
for  an  injury  caused  by  mutual  default.  R.  R.  Co.  vs.  Aspell, 
23  Pa.,  149.  4.  A  carrier  of  passengers  is  bound  to  omit  no 
precaution  that  may  conduce  to  their  safety.  The  dangers 
incident  to  travel  in  railway  cars  are  less  than  those 
incident  to  other  modes  of  travel,  but  among  the  most  promi- 
nent of  them  is  risk  to  limbs  thrust  out  the  windows.  The  most 
careful  passengers  unconsciously  suffer  their  elbows  to  project 
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beyond  the  window  sill.  The  carrier  dkn  prevent  this  by  set- 
ting* a  few  perpendicular  metallic  rods  in  the  window  or  a 
netting  of  wire  work,or  even  wooden  slats.  These  precautions 
needy  however,  only  be  used  on  a  railroad  which  in  some 
places  is  so  narrow  as  to  endanger  projecting  arms.  R.  R,  Co, 
vs.  Kennard^  21  Pa.,  203.  5.  If  a  passenger  in  a  railroad  car 
were  known  to  be  subject  to  epileptic  fits  or  insane,  more  care 
and  attention  would  be  required  of  the  carrier  than  in 
ordinary  cases  ;  but  the  carrier  must  know  the  condition  of 
the  passenger,  and  that  extra  care  was  necessary  and 
his  duty.  Pittsburg  R.  R,  vs.  McCling^  56  Pa.,  294. 
6.  Carriers  of  passengers  on  railroads  are  not  insurers  of  the 
lives  and  limbs  of  their  passengers  ;  but  the  implied  contract 
binds  them  to  exercise  the  highest  degree  of  care  and  prudence, 
and  makes  them  liable  for  the  slightest  neglect.  In  the  present 
case,  a  collision  resulted  from  a  mail  train  running  into  the  rear 
of  an  accommodation  train,  which,  from  the  spreading  of  rails, 
was  unable  to  proceed  It  was  left  to  the  jury  to  decide, 
whether  it  was  the  duty  of  the  conductor  of  the  slow  train  to 
switch  it  off,  until  the  expected  mail  train  should  pass.  Peters 
vs.  RylandSy  20  Pa.,  501.  7.  A  railroad  company,  carrying 
passengers,  cannot  shield  itself  from  the  consequences  of  its 
negligence,  by  showing  that  a  person  injured  obeyed  specific 
instructions  of  the  conductor,  instead  of  general  directions,  of 
which  he  was  aware.  In  this  case,  by  the  rules  of  the  com- 
pany, a  party  in  charge  of  live  stock  should  remain  on  the  cars 
which  contained  his  stock,  but  the  conductor  transferred  him 
to  the  emigrant  car.  R,  R,  vs.  McCloskey,  23  Pa.,  526. 
Creed  vs.  R,  R.,  86  Pa.,  139.  8.  A  railroad  company  is 
bound  to  use  the  highest  degree  of  care  and  diligence  for  the 
safety  of  its  passengers.  Where  an  accident  occurs  as  to  the 
result  of  a  misplaced  switch,  the  burden  of  proof  is  on  the 
company  to  show  that  by  no  human  skill  or  forethought  could 
the  accident  have  been  prevented.  The  jury  have  no  right  to 
find  that  the  misplacing  of  a  switch  was  the  work  of  a  stranger 
without  evidence  to  that  effect.    New  York  &  Lake  Erie  R.  R. 
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ws.Daugherty,  ii  W.  N.,  437.     9.  Those  entrusted  with  the 
management  of  a  railroad  are  bound  to  exercise  the  utmost 
care,  skill  and  diligence  in  relation  to  their  passengers  and  the 
property  committed  to    their  charge.      But  they  are  only 
responsible  for  the  direct  and  immediate  consequences  of  errors 
committed  by  themselves.   Conray  vs.  R,  R,,  i  Pittsburg,  440. 
10.  A  carrier  of  passengers  must  exercise  the  utmost  degree 
of  care  and  diligence  to  secure  the  safety  of  its  passengers.    It 
must  provide  a  safe  road-bed,  well-constructed  cars,  engines, 
and  skillful,  trustworthy  servants  to  take  the  management  of 
the  trains.     All  these  things  are  under  the  exclusive  control  of 
the  officers  of  the  company,  and  the  public  have  no  right  to 
interfere  in  regard  to  them.     When,  therefore,  a  passenger  is 
injured  by  a  collision  or  other  accident  while  on  his  journey, 
the  law  presumes  the  accident  to  be  due  to  want  of  proper 
care  on  the  part  of  the  transporting  company,  and  puts  the 
burden  of  showing  the  actual  condition  of  the  track,  etc.,  on 
the   carrier,    who    is   placed    at    once    upon    the    defence. 
But     the     reason     ceasing,     the     rule     ceases.       If    an 
intoxicated  passenger   stumble  upon   a  heated  stove  in  the 
car  or  station  and  is  injured,  he  is  not  entitled  to  damages 
because  he  bought  a  ticket.   Hayntan  vs.  R,  R,,  20  W.  N.,  466. 
II.  In  transferring  passengers  from  one  train  to  another,  rea- 
sonable time  should  be  given  them  to  make  the  change  and 
attend  to  their  baggage.     In  the  present  case,  a  passenger 
encumbered  with  bundles  attempted  to  move  from  one  train 
to  another,  missed  his  footing  owing  to  the  sudden  starting  of 
the  cars,  fell  and  was  injured.    Johnson  vs.  R,  R.,  20  Pitts- 
trai^  Journal,  31.     12.  It  is  not  the  duty  of  a  railroad  com- 
pany to  place  screens  at  the  windows  of  its  cars,  either  to 
prevent  passengers  from  putting  their  heads  or  arms  out,  or  to 
protect  them  against  missiles  hurled  by  outsiders.     Missimer 
ws.  R.  R,,  17  Phila.,   172.     13.  Where  a  passenger,  in  spite 
of  printed  and  personal   warnings  in   the  cars,  extends  his 
arm  outside  the  window,  whereby  it  is  broken  in  passing  a 
bridge,  held,  a  railroad  company  is  not  liable  for  the  acci* 
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dent.  The  slightest  neglect,  against  which  human  prudence 
and  foresight  may  guard,  and  by  which  hurt  or  loss  is  occa- 
sioned, will  render  the  company  liable  in  damages.  Laing  vs. 
Colder ^  8  Pa.,  481.  14.  When  a  traveler  puts  his  arm  or 
elbow  out  of  a  car  window  voluntarily,  without  any  qualifying 
circumstances  impelling  him  to  it,  it  must  be  regarded  as  neg- 
ligence per  se :  and  when  that  is  the  evidence,  it  is  the  duty 
of  the  court  to  declare  the  act  negligence  in  law.  A  pas- 
senger has  the  right  to  enjoy  a  window,  but  not  to  occupy  it 
Its  use  is  for  the  benefit  of  all,  and  not  for  the  comfort  alone 
of  him  who  has  by  accident  got  nearest  to  it  Pittsburg  R.  R. 
vs.  McC/urg,  56  F^a.,  294.  15.  Failing  to  furnish  a  passen- 
ger with  a  seat,  he  may  sit  in  any  unoccupied  seat,  even 
though  it  be  in  a  sleeping  car.  Le  Van  vs.  Penna,  R,  i?., 
3  W.  N. ,  496.  16.  As  a  general  rule,  it  is  the  duty  of  a  railroad 
company  to  provide  suitable  car  accommodations  and  seats 
for  those  it  undertakes  to  carry ;  and  if  a  passenger,  exercis- 
ing reasonable  care  and  prudence,  is  injured  in  consequence 
of  the  company's  neglect  of  duty  in  that  regard  the  company 
is  liable  to  respond  in  damages  for  the  injuries  thus  occa- 
sioned solely  by  its  own  negligence.  Even  if  under  such  cir- 
cumstances, a  passenger  might  not  be  guilty  of  contributory 
negligence  in  passing  from  car  to  car  in  quest  of  a  seat  while 
the  train  was  in  rapid  motion,  it  certainly  would  be  g^oss 
negligence  in  him  to  voluntarily  take  a  position  near-  the 
outer  edge  of  the  platform,  and  to  remain  there  until,  by  an 
ordinary  jolt  of  the  car,  he  lost  his  balance  and  was  thrown 
off.  Camden  &  Atlantic  R.  R.  vs.  Homey,  99  Pa,,  492. 
17.  A  railroad  company  is  liable  in  damages  for  the  careless- 
ness of  a  brakeman  in  prematurely  turning  a  switch  during 
the  passage  of  a  train,  whereby  the  last  car  was  thrown  from 
the  track  and  turned  over,  resulting  in  injury  to  a  passenger. 
Penna,  R.  R.  vs.  Fidler,  3  Pennypackeri  170.  18.  A  carrier 
of  passengers  is  not  liable  for  the  wrongful  acts  of  strangers, 
unless  the  carrier  was  remiss  in  not  discovering  them  in  time 
to  avert  the  injury.     Fredericks  vs.  R,  R.,  157  Pa.,  103,  121. 
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19.  A  railroad  company  is  not  bound  to  protect  its  passengers 
from  rudeness  on  the  part  of  strangers  or  other  passengers, 
unless  such  conduct  amounts  to  a  breach  of  the  peace.  The 
company  is  not  liable  for  an  injury  to  a  passenger  caused  by 
another  passenger  rudely  and  abruptiy  pushing  a  swinging 
door  agrainst  such  passenger's  face.  Graeff  vs.  R,  R,,  161 
Pa*  9  230.  20.  There  is  no  such  privity  between  a  railroad 
company  and  a  passenger  as  to  make  it  liable  for  that  pas- 
senger's mjury  to  another,  upon  the  principle  of  respondeat 
superior.  It  is  the  duty  of  railroad  companies  to  provide  men 
enough  for  the  ordinary  demands  of  transportation,  but  not  to 
provide  a  police  force.  Passengers  take  the  risk  of  injury 
from  mobs  by  the  way.  Pittsburg  &^Fort  Wayne  R.  R.  vs. 
Hinds ^  53  Pa.,  512.  21.  Where  a  person  becomes  a  passenger 
upon  a  railroad  train,  hi^  consent  is  implied  to  the  company's 
reasonable  rules  for  entering,  occupying  and  leaving  the  cars, 
and  if  injury  befalls  him  by  reason  of  his  disregard  of  regula- 
tions necessary  to  the  conduct  of  the  business,  the  company 
is  not   liable  in   damages.     Deery  vs.R.R.,  163  Pa.,  403. 

22.  In  an  action  against  a  railroad  company  to  recover  dam- 
ages for  personal  injuries,  it  appeared  that  the  injuries  were 
inflicted  upon  the  track  and  by  the  engine  and  cars  of  another 
company.  Though  no  proof  was  adduced  that  the  road  of  such 
company  was  owned  or  leased  by  the  defendant,  yet  it  was  shown 
that  the  defendant  company  was  operating  it  at  the  time  of  the 
injury,  hence  it  was  proper  to  submit  to  a  jury  the  question  of  the 
defendant's  responsibility.  Pehna.  R.  R.  vs.  Sellers,  1 27  Pa*  ,406. 

23.  In  an  action  against  a  railroad  company  to  recover  dam- 
ages for  the  death  of  a  person  caused  by  a  collision  between 
a  train  of  the  defendants  and  a  street  passenger  car  on  which 
the  deceased  was  trSiveling,  the  plaintiff,  in  order  to  recover, 
must  show  that  the  death  resulted  directly  from  the  negligence 
of  the  defendant's  servants,  and  also  that  the  servants  of  the 
carrier  company  were  guilty  of  no  negligence.  In  such  case, 
the  measure  of  duty  of  the  carrier  company  is  extraordinary 
care ;  that  of  the  non-carr3ring  company  is  merely  ordinary 
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care.     Pkila.  &  Reading  R.  R.  vs.  Bayer,  97  Pa.,  91.     24.  If 
a  passenger  be  injured  by  a  negligent  collision  of  the  trains  of 
two  railroad  companies,  he  may  maintain  one  action  against 
both.     Klauder  vs.  McGrath,  35  Pa.,    128.     25.  Where'  a 
passenger  on  a  railroad  is  injured  by  a  collision  resulting  from 
the  mutual  negligence  of  those  in  charge  of  the  road  and  of 
another  party  who  had  been  allowed  to  pile  barrels  alongside 
the  track,  the  carrier  must  answer  for  the  injury.     But  if  the 
negligence  of  the  carrier  did  not  directly  contribute  to  the 
accident,  though  there  may  have  been  negligence  in  a  general 
sense,  the  other  party  will  be  answerable,  if  the  act  of  his 
servants  or  agents  was  the  proximate  cause  of  the  disaster. 
Lockkart  vs,  Ucktentkaler,  46  Pa.,  151.    Lackawanna  R.  R, 
vs.  CheneTvith,  52  Pa.,  387.    26.  The  owners  of  passenger  cars 
employed  on  a  railroad  belonging  to  the  state,  are  liable  as 
common  carriers  for  an  injury  sustained  by  a  passenger  from 
a  collision  of  two  of  their  trains  passing  in  the  same  direction, 
though  the  motive  power  of  the  road  was  furnished  by  the 
state,  and  was  under  the  control  of  the  state's  agents,  through 
whose    negligence    the    accident    happened.       Ryland  vs. 
Peters,    5    Clark,    126.      27.  Where    an   injury  to  a  pas- 
senger  upon  a  railroad  was  caused  by  the  negligence  of 
the  employees  of  a  private  railroad  crossing  the   former  at 
grade,  without  negligence  of  the  passenger  carrier  also,  the 
latter  is  not  liable.     ButUingys.  R.  R.  Co.,  118  Pa.,  204. 
28.  If  an  injury  to  a  passenger  on  a  railroad  has  no  connection 
with  the  appliances  or  machinery,  and  does  not  involve  the 
safety  or  sufficiency  of  the  instrumentalities  of  transportation, 
or  the  negligence  of  the  carrier's  servant,  no  presumption  of 
negligence  arises  against   the  company,  and  the  burden  of 
proof  to  show  negligence  is  upon  the  plaiiitiflf.     In  this  case,  a 
rock  became  detached  and  fell  upon  a  passenger  car,  causing 
the  death  of  a  passenger.     The  company  was  absolved  from 
liability.     Fleming  vs.  R.  R.,  158  Pa.,  130.     29.  A  passenger 
seated  in  a  moving  train  at  an  open  window  was  struck  vio- 
lently in  the  eye  by  a  piece  of  coal  which  apparently  came 
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from  another  train  which  was  rapidly  passing  in  the  opposite 
direction.  Evidence  was  shown  that  both  trains  had  approved 
spark-arresters  on  their  engines,  and  that  there  was  no  derail- 
ment, or  collision  with  any  object  on  the  road  and  no  breaking 
of  machinery.  It  is  incorrect  to  say  that  the  negligence  of  the 
carrier  is  to  be  presumed  from  the  mere  (act  that  an  injury  has 
been  done  a  passenger.  The  presumption  arises  from  the  cause 
of  the  injury  or  from  other  circumstances  attending  it,  and 
not  from  the  injury  itself  Penna.  R.  R.  vs.  McKinnty,  124 
Pa.,  462.  30.  Where  a  passenger  on  a  railroad  train,  while 
sitting  at  the  window  of  a  car,  was  injured  by  a  missile,  and 
there  was  nothing  to  connect  the  accident  with  a  defect  in 
the  appliances  of  transportation,  or  any  negligence  on  the 
part  of  the  company  or  its  employees,  there  can  be  no  recov- 
ery s^ainst  the  company.  Thomas  vs.  R.  if.,  148  Pa.,  180. 
31,  Where  the  plaintiff's  testimony  in  an  action  for  negligence, 
shows  that  the  injury  resulted  from  some  cause  not  connected 
with  the  instrument  of  transportation,  its  management  or 
equipment,  or  where  the  cause  is  unascertainable,  negligence 
cannot  be  inferred  from  the  £act  of  injury,  but  must  be 
proved.  Spear  vs.  R.  R.,^  Pa.  County,  472.  32.  Where  an 
injury  is  chargeable  to  the  manner  of  coupling  a  car,  a  pre- 
sumption of  negligence  on  the  part  of  the  company  does  not 
arise,  if  the  accident  is  to  the  passenger,  and  not  to  the  car. 
In  the  present  case,  plaintiff  was  injured  by  a  severe 
shock  caused  by  defendant's  employees  permitting  a  car  which 
they  were  coupling  to  strike  the  train  in  which  the  plaintiff 
was  located,  with  unnecessary  force.  The  defendant  main- 
tained that  the  coupling  was  made  in  a  lawful  manner.  The 
burden  of  establishing  negligence  was  on  the  plaintiff.  Her- 
sHne  vs.  R.  R.,  151  Pa.,  245.  33.  If  a  passenger  seated  in  a 
railroad  car  is  injured  by  a  collision,  or  by  a  defect  in  any  part 
of  the  machinery,  a  prima  facie  case  of  negligence  is  estab- 
lished, and  the  onus  of  disproving  it  is  cast  upon  the  company. 
Delaware  &  Lackawanna  R.  R,  vs.  Napheys^  90  Pa.,  135. 
34.  Where  a  passenger  is  injured  by  an  accident  arising  from 
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a  collision  or  a  defect  in  the  machinery  or  roadway,  he  is 
required,  in  the  first  place,  to  prove  no  more  than  the  fact  of 
the  accident,  and  the  extent  of  the  injury ;  ^.prima  facie  case  is 
thus  made  out,  and  the  onus  is  cast  upon  the  carrier  to  dis- 
prove negligence.  This  presumption  may  be  overthrown  by 
proof  that  the  injury  complained  of  resulted  from  inevitable 
accident,  or  from  something  against  which  human  prudence  or 
foresight  could  have  provided.  Phila.  &  Reading  R.  R.  vs. 
Anderson,  94  Pa.  >  3  5 1 .  i  Chester  Co. ,  5 .  35.  When  a  railway 
passenger,  without  fault  of  his  own,  is  injured,  the  presumption  of 
negligence  is  against  the  company,  and  this  can  only  be  rebutted 
by  showing  that  the  injury  arose  from  an  accident  which 
could  not  have  been  prevented  by  care  and  diligence.  Dayton 
vs.  R,  R,,  I  C.  P.  Reporter,  9.  36.  Prima  facie,  where  a  pas- 
senger on  a  train  is  injured  without  his  own  fault,  there  is  neg- 
ligence in  the  carrier,  casting  the  burden  of  disproof  on  the 
carrier,. from  which  he  may  relieve  himself  by  showing  that 
the  injury  arose  from  an  accident,  which  the  utmost  skill,  fore- 
sight and  diligence  could  not  prevent  Where  constant  care 
has  been  exercised  to  keep  the  running  gear  in  good  order, 
and  the  best-known  machinery  has  been  used,  the  company  is 
not  responsible  for  injury  resulting  from  the  breaking  of  the 
axle  of  a  truck  on  the  train.  Meier  vs.  Penna,  R,  R.,  64 
Pa.,  225. 

XXIV.  Neglect  by  jumping  from  moving  train,  i.  It 
is  negligence  per  se  for  a  passenger  to  jump  from  a  railroad 
train  at  a  station  while  the  train  is  in  motion,  and  he  cannot 
recover  damages  for  an  injury  occasioned  thereby.  Where 
such  act  was  voluntary  on  his  part,  and  not  suggested  or 
requested  by  an  employee  of  the  company,  and  there  existed 
no  necessity  for  assuming  such  risk,  the  passenger  is  to  blame. 
McClintock  vs.  R.  R.,  21  W.  N.,  133.  2.  It  is  negligence  on 
the  part  of  a  passenger  to  attempt  to  get  oflf  a  train  of  cars 
while  it  is  in  motion,  and  in  a  suit  against  the  railroad 
company  for  damages  for  an  injury  thereby  received,  a 
binding  instruction  to  the  jury  to  find  for  the  defendant  is 
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proper.      Victor  vs.  R.  if.,  164  Pa.,  195.     3.  Where  a  pas- 
senger attempts  to  alight  from  a  train  while  it  is  still  in  motion, 
he  is  guilty  of  contributory  negligence,  which  justifies  binding 
instructions  for  the  defendant.    Brown  ws.  Barnes ^  151  Pa., 
562.     4.  If  a  passenger  attempts  to  leave  a  train  after  it  has 
started,  in  disregard  of  the  warning  of  conductor  orbrakeman, 
he  is  guilty  of  contributory  negligence,  and  cannot  recover  for 
injury  resulting  from  such  temerity.     New  York  &  Lake  Erie 
R.  R.  vs.  EncheSy  127  Pa.,  316.     5.  If  a  passenger  is  negli- 
gently carried  past  his  station,  he  can  recover  compensation 
for  the  inconvenience,  the  loss  of  time  and  the  labor  of  travel- 
ing back.     But,  if  he  be  foolhardy  enough  to  jump  from  the 
train,  without  waiting  for  it  to  stop,  he  does  it  at  his  own  risk. 
A  person,  however,  is  not  chargeable  with  neglect  of  his  own 
safety  when  he  exposes  himself  to  one  danger  by  trying  to 
avoid  another,  as  by  leaping  from  a  train,  on  a  well-grounded 
fear  of  an  approaching  fatal  collision.     R.  R.  Co.  vs.  Aspell^  23 
Pa.,   15b.     6.  Where,  in   an  action  to  recover  for  injuries 
received  by  a  passenger  while  alighting  from  a  train,  the  testi- 
mony is  conflicting  as  to  whether  the  train  was  in  motion  at 
the  time,  the  question  of  plaintiff's  contributory  negligence  is 
for  the  jury.     Enclies  vs.  R.  R,,  135  Pa.,  194.  7.  A  passenger 
who,  without  necessity,  attempts  to  alight  from  a  moving  train, 
though  warned  by  a  fellow-passenger  not  to  do  so,  is  guilty  of 
contributory  negligence,  and   cannot  recover  for  an   injury 
received  in   such  attempt     While    not    bound    to   obey  a 
warning,  the  person  warned  disregards  it  at  his  peril,  from 
whatever  source  it  comes.     His  attention  being  drawn  to  his 
danger,  his    duty  is   to   avoid    it,  and    not    to    do    so   is 
negligence.     KilpcUrick    vs.   R.  R.,  140    Pa.,    502.     8.    A 
news   company,  without    the   plaintiff's   consent,   employed 
his  son,  a  bright  lad  of  fifteen,  to  sell  goods  on  passenger 
trains,  with  instructions  not  to  get  on  a  train  until  it  stopped, 
to  get  off  before  it  started,  or  failing  to  do  so,  to  remain  on 
the  train  until  it  halted  at  the  next  station.     In  an  action 
against  the  news  company  for  alleged  negligence,  resulting  in 
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the  death  of  the  son,  it  was  shown  that  the  above  instnictioiis 
were  disregarded  by  the  lad,  who  jumped  from  the  train  while 
it  was  in  motion,  losing  his  life  thereby.     It  was  not  error  to 
order  a  nonsuit     McMellen  vs.  Utdan  News  Co.,  144  PlU| 
332.     9.  In  an  action  for  negligence  brought  against  a  rail- 
road company  by  a  passenger  who,  while  encumbered  with 
packages,  made  an  effort  to  alight  from  a  train  and  fell  upon 
the  ground,  receiving  injuries  thereby,  the  court  properly  sub- 
mitted to  the  jury  the  question,  whether  the  car  was  in  motion 
when  the  plaintiif  stepped  from  it,  with  instructions  that  if  that 
was  the  fact,  she  could  not  recover  damages,  unless  she  had 
reason  to  apprehend  greater  danger  from  remaining  on  the 
train,  or  the  suddenness  of  the  danger  confronting  her  ren- 
dered her  incapable  of  exercising  proper  judgment     Leggett 
vs.  R,  R.,  143  Pa.,  39.     10.  It  is  the  duty  of  a  railroad  com- 
pany not  only  to  carry  its  passengers  safely,  but  also  to  afford 
them  an  opportunity  of  ingress  and  egress.     It  is  n^ligence 
for  a  passenger  to  leave  his  seat  while  a  car  is  slowing  up  near 
a  station  or  elsewhere,  if,  by  remaining  in  his  seat  until  the  car 
stops,  the  accident  complained  of  would  not  have  occurred. 
Dunn  vs.  R,  R,,  20  Phila.,  258.     1 1.  It  is  contributory  negli- 
gence on  the  part  of  a  passenger  to  attempt  to  alight  from  a 
train  before  it  has  entirely  stopped,  even  if  the  train,  in  slow- 
ing up,  passes  the  station  before  it  actually  is  brought  to  a 
halt    B/uevs,  R.  R,,   i  Monaghan,  757.     12.  A  passenger 
on  a  railroad  train  was  awakened  by  the  car  leaving  the  track 
and  running  over  the  sleepers.     He  left  his  seat,  and  following 
an  employee  of  the  company,  jumped  from  the  platform  and 
was  injured.     The  court  stated  to  the  jury;  that  if  the  plaintiff 
jumped  from  apprehension  of  danger  which  did  not  exbt,  he 
could  not  recover,  but  if  he  did  what  a  prudent  man  naturally 
would  have  done,  he  was  entitled  to  damages.     Pittsburg'  & 
Buffalo  R.  R.  vs.  Rohrman,  13  W.  N.,  258.     13.  A  passenger 
who  gets  off  a  railroad  at  a  station  while  the  train  is  still 
moving,  and  is  injured,  is  guilty  of  negligence.     McClintock  vs. 
R,  R.,  32  Pittsburg  Journal^  452.     14.  A  person  who  is  in 
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danger  of  being  carried  past  his  destination,  and  jumps  from  a 
moving  train  to  prevent  it,  cannot  recover  damages  for  an  injury 
received.    Penna.  R.  R.  vs.  Aspell,  2  Pittsbttrg  Journal,  26. 
1 5.  The  rule  that  it  is  negligence  in  a  passenger  to  jump  from 
a  moving  train  is  subject  to  exceptions,  as  where  the  passen- 
ger is  placed  in  peril  by  the  default  or  negligence  of  the  com- 
pany's employees,  or  leaves  the  train  when  in  motion,  by  their 
direction.     The  question  how  long  a  train  should  stop  at  a 
station  to  permit  passengers  to  enter,  and  leave  the  cars,  is  for 
the  jury.     Declarations  of  the  plaintiff  as  to  the  causes  of  his 
injuries,  made  immediately  after  the  accident,  while  the  plaintiff 
still  lay  upon  the  railroad  platform  where  he  fell,  are  admissible 
as  part  of  the  res  gesta.     Penna.  R.  R,  vs.  Lyons y  129  Pa., 
113.      16.  Where  the  progress  of  a  train  was  checked  by  huge 
banks  of  snow  on  both  sides  of  the  track,  and  at  the  sugges- 
tion of  a  brakeman  an  elderly  female  passenger  attempted  to 
alight  by  walking  on  freight  cars  loaded  with  lumber,  whereby 
she  fell  and  was  injured,  held,  that  the  jury  was  justified  in 
awarding  her  damages,  the  question  of  defendant's  negligence 
and  of  plaintiff's  alleged  contributory  negligence  being  solely 
for  their  decision.   Hartzig  vs.  R.  R.,  1 54  Pa.,  364.    17.  When 
a  railroad  company  has  provided  safe  and  convenient  means 
of  ingress  and  egress  to  and  from  its  trains,  upon  one  side  of 
its  track,  it  has  in  this  particular  discharged  its  whole  duty  to 
its  passengers,  and  it  is  not  bound  to  anticipate,  in  disregard 
of  its  reasonable  and  known  regulations,  they  will  alight  upon 
the  opposite  side.     Wherefore,  a  passenger  voluntarily  alight- 
ing upon  the  wrong  side  of  the  train  and  falling  into  an  excava- 
tion made  by  the  railroad  company,  cannot  recover  damages 
for  his  injuries.     He  was  bound  to  alight  from  the  car  upon 
the  platform  erected  for  that  purpose.     That  was  a  reasonable 
regulation  of  the  company.     Drake  vs.  R,  R.,  137  Pa.,  352. 
18.  A  railroad  company  which  has  provided  a  sufficient  plat- 
form for  the  egress  of  passengers  from  its  cars,  is  not  liable  for 
injuries  to  a  passenger  sustained  by  his  voluntarily  alighting  on 
the  opposite  side,  and  stepping  on  the  other  track,  instead  of 
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on  the  platform.  The  company  would  only  be  liable  in  such 
case,  where  it  was  guilty  of  gross  negligence  in  acquiescing  in 
such  mode  of  egress.  It  was  not  negligence  on  the  part  of 
the  company,  that  it  did  not  by  force  or  barriers  prevent 
the  parties  from  leaving  on  the  wrong  side.  People  are 
not  to  be  treated  like  cattle,  but  are  presumed  to  act  reason- 
ably. Penna.  R,  R,  vs.  Zebe^n  Pa«,  318.  19.  A  railroad 
company,  undertaking  to  carry  passengers  to  an  intermediate 
point  on  their  road,  should  stop  there  a  sufficient  length  of 
time  to  enable  passengers  to  alight ;  and  if  a  passenger  be 
injured  as  the  result  of  a  premature  starting  of  the  train,  the  com- 
pany is  liable  in  damages.  Penna,  R,  R.  vs.  Kilgore^  32  Pa., 
292.  20.  Where  a  railroad  company  provides  a  platform  or 
other  safe  mode  of  exit  from  its  cars,  at  a  station,  it  is  the  duty 
of  passengers  to  leave  by  the  way  provided,  unless  it  be  unsafe, 
or  a  necessity  exists  to  escape  from  danger  to  life  and  limb ; 
and  it  is  error  to  admit  evidence  that  persons  were  in  the  habit 
of  getting  out  of  the  cars  on  the  side  opposite  the  platform. 
Penna,  R,  R,  vs.  Zeie,  37  Pa.,  420.  21.  Where  an  accident 
to  a  passenger  occurs  without  any  connection  with  the  appli- 
ances or  means  of  transportation,  or  the  misconduct  of 
employees,  no  presumption  of  negligence  arises  against  a  rail- 
road company.  In  the  present  case,  a  passenger  when  alight- 
ing from  a  train  stepped  upon  a  small  fragment  of  wood  lying 
upon  the  station  platform,  and  sprained  her  ankle.  Bernhardt 
vs.  R.  R,,  159  Pa.,  360.  22.  Where  a  train  has  come  to  a 
stop,  and  a  passenger,  on  stepping  from  the  lowest  step  of  the 
platform  of  the  cars  to  the  ground,  fractures  her  knee-cap  with- 
out any  apparent  external  cause,  no  presumption  of  negligence 
is  raised.  While  it  is  the  duty  of  a  railroad  company  to  pro- 
vide safe  and  convenient  means  of  ingress  and  egress  to  and 
from  the  cars,  it  is  equally  the  duty  of  passengers  to  use  the 
means  thus  provided  with  reasonable  care.  Delaware  & 
Lackawanna  R.  R.vs  Napheys,  90  Pa.,  135.  23.  Ordinarily 
it  is  negligence  to  get  on  or  off  a  moving  train,  and  one  who 
does  so  and  is  injured  cannot  recover  from  the  railroad  corpo- 
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ration,  no  matter  what  may  have  been  the  negligence  of  the 
company.  But  where  a  train  stopped  at  a  regular  station, 
and  a  passenger  hastened  through  the  car  to  the  platform  with 
intent  to  alight,  found  the  platform  obstructed  with  passen- 
gers entering  the  car,  reached  the  lower  Step  just  as  the  cars 
began  to  move  from  the  station,  fell  and  was  injured,  it  is  for 
the  jury  to  say  what  a  prudent  man  would  have  done  under 
similar  circumstances  in  the  same  situation,  and  whether  the 
company  was  not  guilty  of  negligence  in  not  stopping  the 
train  a  reasonable  time  for  the  ingress  and  egress  of  passen- 
gers. Penna,  R.  R.  vs.  Peters,  1 16  Pa.,  206.  24.  A  woman 
is  not  entitled  to  recover  damages  from  a  railroad  company  for 
personal  injuries  received  by  being  rudely  jostled  by  another 
passenger  as  she  was  alighting  from  the  train.  The  company 
is  not  bound  to  protect  its  passengers  from  rudeness  on  the  part 
of  strangers  or  other  passengers,  unless  such  conduct  amounts 
to  a  breach  of  the  peace.  EMinger  vs.  R.  R.,  153  Pa.,  213. 
25.  Where,  in  an  action  against  a  railroad  company  to  recover 
damages  for  personal  injuries,  resulting  from  a  brakeman  inter- 
fering with  a  passenger  who  was  alighting  from  a  train,  the 
plaintiff's  testimony,  though  uncorroborated  and  flatly  contra- 
dicted, should,  if  it  sufficiently  showed  negligence,  be  submitted 
to  the  jury.  Phila.  &  WUmingtofi  R.  R.  vs.  A/vard,  128  Pa., 
42.  26.  On  a  dark,  rainy  night  a  passenger  for  Jenkintown 
heard  the  conductor  of  a  train  announce  that  the  next  stop 
would  be  Jenkintown.  In  fact,  the  train  was  signalled  and 
stopped  short  of  the  station.  No  notice  was  given  the  passen- 
gers, that  the  train  had  not  reached  Jenkintown.  The  plaint- 
iff got  off  hurriedly,  and  on  stepping  from  the  platform  fell 
into  a  creek  and  was  injured.  The  question  of  negligence  in 
this  case  was  properly  submitted  to  a  jury.  P/ti/a,  &  Reading 
R.  R.  vs.  Edelstein,  23  W.  N.,  342.  27.  The  conductor  of  a 
passenger  train,  on  a  dark  night,  announced  the  approach 
towards  a  station  where  passengers  were  to  change  cafs,  and 
afterwards  stopped  the  train  upon  a  bridge,  w^ithout  giving 
notice  that  the  station  was  not  reached.   As  a  result,  a  passen- 
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ger  descended  from  the  steps  of  the  car,  fell  from  the  bridge 
and  was  drowned.  Held,  that  the  passenger  naturally  sup- 
posed the  train  had  reached  the  station,  and  that  proper  atten- 
tion to  the  safety  of  passengers  required  some  notice  or  warn- 
ing to  them  to  retain  their  seats.  PhUa,  &  Wilmington  R.  R. 
vs.  McCormick,  124  Pa.,  427.  28.  A  passenger  under  the 
influence  of  liquor  got  out  of  a  railroad  car  on  a  bridge  oppo- 
site the  end  of  a  station  platform,  when  the  train  had  stopped 
at  the  station.  The  bridge  had  no  railing,  and  the  passenger 
fell  into  a  creek  below  and  was  mortally  injured.  His  widow 
was  properly  nonsuited.  Deseiins  vs:  R,  R.,  149  Pa.,  432. 
29.  It  is  customary  for  male  passengers  to  alight  when  a  train 
stops  for  any  length  of  time.  In  the  present  instance,  the 
train  was  stopped  at  night  on  a  railway  bridge  by  the  opening 
of  the  draw.  Several  passengers,  apprehending  no  danger, 
stepped  off  the  train  upon  the  bridge.  Repairs  were  in  prog- 
ress that  day  upon  the  bridge,  and  the  workmen  had  left  a 
hole  uncovered,  through  which  a  passenger  fell.  In  a  suit 
against  an  accident  insurance  company  on  a  policy,  it  was 
held,  that  the  man's  death  was  caused  by  an  accident,  and 
hence  the  company  was  liable  on  the  policy.  Burkfiard  vs. 
Im.  Co.y  102  Pa.,  262.  30.  Where  a  passenger  in  alighting 
from  a  train  was  injured  by  stepping  into  the  space  between 
the  steps  and  the  platform,  a  nonsuit  was  properly  entered  in 
feivor  of  the  railroad  company  defendant,  where  the  only  wit- 
ness examined  could  give  no  correct  estimate  of  the  distance. 
Rothscluld  \s,  R.  R.,  163  Pa.,  49. 

XXV.  Neglect  in  boarding  a  moving  train,  i.  For 
a  person  to  attempt  to  get  upon  a  railroad  train,  while  it  is  in 
motion,  is  negligence  per  se.  The  fact  that  a  defect  existed 
on  the  station  platform,  and  that  in  the  attempt  to  board  the 
moving  train  the  person  stumbled  into  a  hole  on  the  platforai, 
and  falling  forward  was  killed  under  the  cars,  does  not  do 
away  with  the  fact  that  there  was  concurring  negligence  bar- 
ring the  right  to  recover  damages.  Bacon  vs.  R,  i?.,  143  Pa., 
14.     2.  A  lady  passenger  in  attempting  to  enter  a  train  was 
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jostled  off  the  step  of  the  platform  by  the  rude  effort  of  a 
brakeman  to  pass  her.  She  fell  between  the  platform  and  car 
and  was  injured.  The  question  of  negligence  on  the  brake- 
man's  part  was  properly  submitted  to  the  jury.  Phila.  &  Wil- 
mington R,  R.  vs.  Alvord,  24  W.  N,,  430.  3.  It  is  for  the 
jury  to  say,  whether  the  danger  of  boarding  the  train  when  in 
motion  was  so  apparent  as  to  make  it  the  duty  of  the  passen- 
ger to  desist  from  the  attempt.  Where  the  cars  of  two  rail- 
road companies  are  on  different  sides  of  the  same  platform,  it 
was  the  duty  of  each  company  to  give  a  reasonable  time  for 
the  transfer  of  passengers  and  baggage  from  one  train  to 
the  other,  where  the  passenger  has  a  through  ticket  binding 
on  both  roads.  Even  though  the  second  train  was  distinctly 
in  motion,  so  that  an  unconcerned  bystander  could  notice  it 
moving,  yet  the  passenger,  seeing  himself  about  to  be  left 
improperly  by  the  wayside,  would  naturally  hurry  to  reach 
the  train  and  to  get  aboard.  Johnson  vs.  West  Chester  R.  R,, 
70  Pa.,  364. 

XXVI.  Neglect  by  riding  in  a  dangerous  place. 
I .  Where,  by  the  rules  of  the  company,  the  engineer  and  fire- 
man are  prohibited  from  taking  any  one  on  the  engine,  and 
they  permit  a  man  to  ride  thereon,  it  is  out  of  the  usual  course 
of  the  company's  employment,  and  if  the  person  so  invited  is 
injured  through  carelessness,  the  company  is  not  responsible^  ^ 
Duffyrs,  R,  R,,  91  Pa.,  460.  2.  A  passenger  who  voluntarily 
leaves  his  seat  in  the  passenger  car,  in  violation  of  the 
rules  of  the  company,  to  ride  in  the  baggage  car,  or  other 
known  place  of  danger,  and  is  injured  thereby,  cannot  recover 
damages  therefor.  Probably  this  rule  would  not  apply  to  a 
briefvisit  to  the  baggage  car  to  look  after  baggage  or  for  other 
legitimate  purpose.  This  law  applies,  nothwithstanding  the 
fact  of  the  negligence  of  the  company's  servant  was  the  cause 
of  the  accident.  If  a  passenger  wilfully  violates  a  known  rule 
intended  for  his  safety,  and  is  injured  in  consequence  of  such 
violation,  he  is  not  entitled  to  recover  damages  for  such  injury., 
Penna,  R.  R.  vs.  Langdon,  92  Pa.,  21.   3.  Where  a  passengect 
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in  the  rough  garb  of  a  laborer  saw  fit  repeatedly  to  ride  in  a 
baggage  car,  it  will  be  presumed  he  rode  there  with  the  per- 
mission of  the  conductor.  His  right  to  recover  for  an  injury 
resulting  from  a  broken  rail  was  the  same  when  in  a  baggage 
car  as  when  in  a  passenger  car.  O'Donnell  vs.  Allegheny  Vol- 
ley  R,  R.^^g  Pa.,  246.  4.  No  legal  presumption  of  negligence 
on  the  part  of  a  passenger  arises  from  the  fact  of  his  being  in 
a  car  not  intended  for  the  use  of  passengers,  when  an  accident 
happens.  Where  the  conductor  of  a  train  permits  a  passenger 
to  ride  in  a  caboose  attached  to  the  train,  and  an  accident 
occurs  through  the  negligence  of  the  company,  whereby  the 
passenger  is  injured,  he  may  recover  damages.  Creed  vs. 
Penna,  R.  R,,  86  Pa.,  139.  5.  Where  one  negligently  and 
without  excuse  places  himself  in  a  position  of  known  danger, 
and  is  thereby  injured  either  wholly  or  partially  by  means  of 
his  own  act,  he  cannot  recover  damages.  An  employee  of  a 
railroad  company,  while  riding  from  his  work  on  a  train  com- 
posed of  an  engine,  tender  and  gondola  car,  sat  on  the  narrow 
platform  in  the  rear  end  of  the  tender  with  his  legs  and  feet 
hanging  over  the  edge.  He  had  been  warned  of  the  danger 
of  this  position.  In  a  collision  of  cars,  he  was  killed.  As  he 
was  guilty  of  contributory  negligence,  his  widow  failed  to 
obtain  a  verdict  for  damages  in  an  action  instituted  by  her. 
Lehigh  Valley  R,  R,  vs.  Greiner,  113  Pa.,  600.  6.  It  was 
negligence  on  the  part  of  a  trackman  employed  on  a  railroad 
to  ride  on  the  platform  of  a  truck  car  with  his  feet  hanging 
over  the  side.  In  this  position  he  was  cast  to  the  ground  and 
injured.  McGrath  vs.  Coal  Co.,  4  Lancaster  Review,  281. 
7.  Damages  were  awarded  a  passenger  who  on  the  invitation 
of  the  conductor  of  a  train  got  upon  the  crowded  platform  of 
a  car  from  which  he  was  pushed  off,  owing  to  the  efforts  of  the 
conductor  to  eject  a  passenger  who  had  gotten  upon  the  wrong 
train.  Dennis  vs.  R,  R.,  165  Pa.,  624.  8.  No  matter  how 
crowded  may  be  the  condition  ot  a  railroad  car,  it  is  gross 
negligence  on  the  part  of  a  passenger  to  voluntarily  locate  near 
Ae  outer  edge  of  the  platform,  from  which  he  may  be  thrown 
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off  by  an  ordinary  jolt  of  the  car.  Camden  &  Atlantic  R.  R. 
vs.  Housey^  99  Pa.,  492.  9.  A  passenger  who  occupies  a 
dangerous  place  in  sight  of  the  conductor  and  is  not  warned 
to  leave,  will  not  be  held  guilty  of  contributory  negligence. 
Hanover  Junction  R,  R.  vs.  Anthony,  3  Walker,  210.  10.  In 
an  action  for  negligence  against  a  railroad  company,  it  is  error 
to  reject  any  evidence  tending  to  prove  that  the  plaintiff, 
although  in  the  service  of  the  company,  was,  by  original  con- 
tract, a  daily  passenger  on  the  road,  riding  to  and  from  the 
bridges  and  trestle  work  of  the  road,  which  he  was  engaged 
in  erecting.  The  fact  that,  with  the  conductor's  consent,  he 
rode  in  the  baggage  car  in  pursuance  of  the  custom  of  the 
road,  would  not  indicate  that  he  was  out  of  place.  O'Donnell 
vs.  Allegheny  R.  R.,  50  Pa.,  493. 

XXVII.  Neglect  to  protect  trespassers,  i.  A  tres- 
passer upon  a  railway  train  cannot  be  ejected  therefrom  with- 
out a  reasonable  regard  for  his  safety.  Arnold  vs.  R,  if.,  115 
Pa.,  135.  2.  A  railroad  company  owes  no  duty  to  a  tres- 
passer riding  on  a  train.  The  conductor  of  a  train  permitted 
a  boy  to  ride  daily  to  sell  newspapers.  This  was  against  the 
rules  of  the  company.  The  boy  was  killed  on  the  train  by 
an  accident,  caused  by  the  alleged  negligence  of  the  company. 
In  an  action  by  the  boy's  mother  for  damages,  held,  that  the 
boy  was  a  mere  trespasser  to  whom  the  company  owed  no  duty, 
and  the  plaintiff  could  not  recover.  Duffvs,  R.R.,g  W.  N. ,  504. 
91  Pa.,  458.  3.  When  a  person,  not  a  passenger,  and  with- 
out the  knowledge  of  the  railroad  company's  employees,  is  in 
a  mail  car,  which  is  not  intended  for  passengers,  and  with  no 
right  to  remain  there,  the  company  is  not  liable  for  injuries 
received  by  him  in  a  collision.     Bricker  vs.  R.  R,,  132  Pa.,  i. 

XXVIII.  Neglect  by  ejecting  passenger,  i.  A  pas- 
senger's right  to  recover  damages  for  injuries  received,  through 
the  negligence  of  the  conductor  of  a  railroad  train  in  putting 
him  off  the  train  at  a  dangerous  and  improper  place,  does  not 
depend  upon  his  right,  under  his  contract  with  the  company, 
to  ride  upon  that  train,  but  upon  the  fact  that  his  injuries  were 
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the  natural  consequence  of  the  negligent  act  of  the  conductor. 
A  passenger  who  enters  a  car  without  knowledge  that  his 
ticket  is  not  good  on  that  train,  is  not  a  trespasser.  If  the 
conveyance  ^s  one  which  he  had  no  right  to  take,  the  conductor 
should  so  inform  him  and  put  him  oif  at  a  proper  place.  Lake 
Share  R.  R.  vs.  Rosenzweig,  113  Pa.,  519.  2.  A  railroad 
company  cannot  be  sued  in  an  action  of  trespass  vi  et  anm 
for  the  act  of  a  conductor  in  ejecting  a  passenger  for  not  prof- 
fering what  the  conductor  deemed  a  proper  ticket.  In  such 
an  action,  it  must  appear  that  the  particular  act  of  the  employee 
was  done  by  the  command  or  assent  of  the  officers  of  the  com- 
pany.     Allegheny   Valley  R.  R.  vs.  McLcdn,  91   Pa.,  443. 

3.  Where  a  passenger  is  wrongfully  ejected  by  a  conductor 
from  a  train,  he  is  not  bound  to  use  his  best  judgment,  but 
only  good  faith  and  reasonable  prudence.  He  is  not  deemed 
guilty  of  contributory  negligence  in  leaving  the  station  and  not 
awaiting  the  arrival  of  a  subsequent  train,  but  seeking  his  way 
home  through  a  heavy  storm.    Malone  vs.  R.R.,  152  Pa.,  390. 

4.  It  is  the  duty  of  a  passenger  whois  wrongfully  ejected  from 
a  train  and  placed  upon  the  track,  to  leave  the  track  at  the 
earliest  possible  opportunity,  and  the  burden  of  proof  that  he 
did  so  is  upon  him.  Except  at  crossings,  where  the  public 
have  the  right  of  way,  a  man  who  steps  his  foot  upon  a  rail- 
road track  does  so  at  his  peril.  Ham  vs.  Canal  Co.,  155 
Pa.,  548,  568.  Railroad  ws.  Norton,  24  Pa.,  465.  5.  A  pas- 
senger purchased  a  through  ticket,  but  stopped  off  at  an  inter- 
mediate point.  The  ticket  under  the  rules  of  the  company 
was  cancelled  for  the  whole  route.  Subsequently  he  entered 
another  train  and  offered  the  ticket  for  his  passage  to  the  orig- 
inal destination.  The  conductor  took  up  the  ticket,  refused  to 
allow  him  to  ride,  and  ejected  him  from  the  train  in  a  place 
remote  from  shelter,  and  in  a  storm.  The  passenger  offered 
to  pay  his  fare,  if  the  ticket  was  returned  him.  Held,  that  by 
denying  plaintiff' *s  right  to  ride  on  the  ticket,  the  conductor 
waived  all  right  to  retain  it.  Evidence  that  the  conductor  allowed 
the  passenger  to  ride  past  several  stations  after  demanding  the 
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fare,  and  ejected  him  at  a  place  remote  from  shelter  should  have 
been  received  in  the  action.  Vankirk  vs.  Penna.  R.R.,y6  Pa, ,  66. 
6.  A  railroad  company  is  liable  for  injuries  resulting  from  the 
negligence,  violence  or  carelessness  of  its  conductors  in  remov- 
ing from  the  cars  a  passenger  who  refused  to  pay  his  fare  or 
produce  his  ticket,  in  consequence  of  which  he  died.  If,  by 
an  act  done  by  a  servant  within  the  scope  of  his  ordinary 
employment,  another  person  is  injured,  that  person  may  main- 
tain an  action  against  the  master.  A  railway  company  is 
bound  to  employ  as  conductors  on  its  cars  none  but  capable, 
prudent  and  humane  men.  Penna.  R.  R.  vs.  Vandiver^  42 
Pa.,  365.  7.  Where  the  conductor  of  a  railroad  train,  acting 
in  the  line  of  his  duty,  ejects  from  the  platform  of  a  car  a 
person  who  has  no  right  thereon,  the  company  is  liable  if  he 
has  done  it  in  a  careless  or  reckless  manner ;  but  for  his 
unauthorized  wilful  and  wanton  or  malicious  trespass,  the  com- 
pany is  not  liable.  Penna,  Co,  vs.  Toomey,  91  Pa.,  256. 
8.  Although  one  who  enters  a  train  may  have  purchased  a 
ticket  entitling  him  to  ride  thereon,  the  conductor  is  entitled 
to  have  proof  of  that  fact  by  seeing  the  ticket.  If,  being 
unable  to  produce  it,  he  refuses  to  pay  fare,  he  may  be  ejected ; 
but  an  actual  tender  of  the  fare  before  the  train  is  stopped,  by 
whomsoever  made,  must  be  accepted.  Such  party  becomes 
a  trespasser  by  a  refusal  to  pay  fare  when  he  cannot  produce 
his  ticket  Ham  vs.  Canal  Co.,  142  Pa.,  617.  9.  Where  a 
passenger  offers  to  a  conductor  an  excursion  ticket  good  only 
on  a  day  pa^t,  and  the  conductor  refuses  to  receive  it,  he  is 
justified  in  ejecting  the  passenger,  unless  he  pays  his  fare. 
The  fact  that  the  company's  agents  had  often  carried  plaintiff 
and  others  on  such  excursion  tickets,  even  after  the  limit  of 
time  had  expired,  makes  no  difference.  McElroy  vs.  R,  /?., 
7  Phila.,  206.  10.  The  plaintiff  purchased  a  round-trip  ticket, 
which  was  collected  by  the  conductor  of  the  outgoing  train, 
and  a  conductor's  trip  check  was  given  by  mistake  in  return. 
On  the  return  trip  the  conductor's  check  was  rejected,  and  the 
plaintiff  was  ejected  from  the  train  eight  miles  from  her  desti* 
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nation.  The  declaration  alleged  an  unlawful  ejection  of  a  pas- 
senger. Held,  that  the  defendant  company  was  liable  in 
damages.  The  measure  of  damages  in  such  case,  is  such  sum 
as  shall  compensate  the  plaintiff  for  all  injury  resulting  from 
the  ejecting,  including  bodily  and  mental  suffering,  and 
any  physical  disability  or  sickness  which  directly  resulted 
therefrom,  and  is  not  limited  to  compensation  for  the 
inconvenience  and  expense  caused  by  the  delay.  BalH' 
more    &    Ohio    R.    R.  vs.    Bambrey,   2    Monaghan,    109. 

11.  Probably  where  a  passenger  is  negligently  put  off  a  train, 
the  company  is  liable,  but  not  liable  where  he  is  maliciously  put 
off.  A  master  is  not  liable  for  a  wilful  trespass  committed  by  a 
servant  in  contravention  of  the  express  instructions  of  the 
master,  although  the  trespass  be  in  the  course  of  a  service  ren- 
dered to  the  master.     Mc Clung  vs.  Dearbome,  24  W.  N.,  272. 

1 2.  Where  a  passenger  took  a  seat  in  a  sleeping  car  to  which 
his  ticket  did  not  entitle  him,  and  refused,  at  the  request  of  the 
conductor,  to  remove  to  an  adjoining  passenger  car,  or  to  pay 
the  extra  fare  demanded,  the  conductor  is  justified  in  ejecting 
him  from  the  train.  A  carrier  may  establish  reasonable  regu- 
lations for  the  government  of  its  passenger  business.  Le  Van 
vs.  R,  R.,  5  W.  N.,  293.  Central  R,  R,  vs.  Green,  2 
W.  N.,  590.  13.  The  conductor  of  a  train  has  no  right  to 
eject  a  passenger  therefrom  while  the  .train  is  in  motion,  no 
matter  whether  the  passenger  is  rightfully  or  wrongfully  upon 
the  train.  If  a  conductor  places  a  passenger  on  the  platform 
of  a  moving  car  and  the  passenger  is  forced  therefrom  by 
whatever  cause,  and  sustains  an  injury,  the  company  will  be 
liable.  Newhartvs,  R.  R.,  2  Northampton  Co.,  374.  14.  A 
trespasser  upon  a  railway  train  cannot  be  ejected  therefrom 
without  a  reasonable  regard  for  his  safety,  and  whether  he  was 
thus  ejected  is  a  question  of  fact  for  the  jury.  Arnold  vs.  R.  R^p 
lis  Pa.,  135.  15.  Where  injuries  result  from  unnecessary 
force  used  in  ejecting  a  passenger  who  has  refused  to  pay  his 
fare,  the  railroad  company  is  liable.  Penna,  R.  R.  vs.  Vandever, 
36  Pa.,   302,       16.  Th^  measure  of  damages  in  an  action 
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against  a  railroad  company  for  wrongfully  putting  a  defendant 
off  a  train  is  not  confined  to  compensation  for  loss  of  time, 
expenses  incurred,  and  the  cost  of  another  ticket.  The  jury 
should  give  a  fair  compensation.  Penna.  R,  R,  vs.  Spicker^ 
105  Pa.,  142.  17.  Where  the  rules  of  a  railroad  company 
had  been  changed,  a  passenger  who  had  previously  ridden  on 
a  freight  car  without  objection  for  want  of  a  ticket,  could  not 
be  removed  from  a  car  at  a  distance  from  the  station  without 
proof  of  express  notice  or  actual  knowledge  of  the  rule.  Lake 
Shore  R.  R,  vs.  Greenwood,  79  Pa.,  373.  18.  Before  the  act 
of  March  22,  1867,  the  separation  of  black  and  white  passen* 
gers  in  a  public  conveyance  was  the  subject  of  a  sound  regu- 
lation to  secure  order,  promote  comfort,  preserve  the  peace  and 
maintain  the  rights  of  both  carriers  and  passengers.  West 
Chester  R,  R.  vs.  Miles,  55  Pa.,  210.  19.  The  act  of  March 
22,  1867,  was  intended  to  prevent  railroad  companies  making 
distinctions  between  passengers  on  account  of  race  or  color. 
It  provides,  that  where  any  railroad  in  the  state  shall  allow  its 
agents  or  conductors  to  exclude  from  its  passenger  cars  any 
person  on  account  of  color  or  race,  or  for  such  reason  compel 
any  person  to  occupy  any  particular  part  of  any  of  its  cars  set 
apart  for  the  accommodation  of  passengers,  it  shall  be  liable  in 
an  action  of  debt  to  the  injured  party  in  the  sum  of  five  hun- 
dred dollars.  For  a  single  act  no  double  penalty  can  be 
imposed.  The  jury  is  to  determine  whether  the  exclusion  was 
on  account  of  race  or  color.  This  law  does  not  prevent  rail- 
road companies  from  making  reasonable  police  arrangements 
in  the  management  of  the  road.  Central  R,  R.  vs.  Green,  86 
Pa.,  42 1 ,  427.  20.  If  a  passenger  should  go  into  a  ladies'  car,, 
where  smoking  is  prohibited,  and  after  repeated  warnings 
should  persist  in  smoking  there,  the  conductor  would  be  per- 
fectly justifiable  in  stopping  the  train  and  putting  him  off.  Le- 
Van  vs.  R,  R.,  5  W.  N.,  293. 

XXIX.  Neglect  of  sleeping  car  porter,  i.  A  sleep- 
ing car  company  is  bound  to  provide  reasonable  precaution 
against  the  valuables  of  a  passenger  being  stolen  from  his  bed 


141 8  THE    LAW    OF    NEGLIGENCE 

Railroads — Continued, 

or  from  his  clothing  while  he  is  asleep.  Whether  it  has  exer- 
cised such  care  in  a  given  case  is  for  the  jury.  Evidence  may 
be  received  that  other  passengers  in  the  same  sleeping  car  with 
the  plaintiff  were  robbed  on  the  same  night,  such  fact  indicat- 
ing lack  of  proper  care  by  the  defendant  company.  Pullman 
Car  Co,  vs.  Gardner^  3  Pennypackeri  78.  2.  A  sleeping  car 
company  is  not  liable  as  an  innkeeper  for  the  safety  of  the 
valuables  of  passengers  while  asleep.  It  is  only  required  to 
exercise  a  reasonable  and  proper  degree  of  care  to  prevent 
theft.  It  is  usual  for  the  company  to  have  an  employee  on 
guard  all  night  in  a  position  in  which  he  can  command  a  view 
of  the  whole  aisle.  Pullman  Car  Co,  vs.  Gardner^  14  W.  N.,  17. 
XXX.  Neglect  to  produce  ticket,  i.  A  passenger's 
railway  ticket  is  evidence  of  the  payment  of  his  fare  and  his 
right  to  be  carried  according  to  its  terms.  It  does  not  express 
the  whole  contract.  The  law  does  not  presume  that  a  pas- 
senger knows  all  the  rules  of  the  company.  A  railroad  com- 
pany owes  a  duty  to  every  passenger  who  in  good  feith  pur- 
chases a  ticket  and  enters  its  cars.  If  his  ticket  does  not  per- 
mit him  to  ride  on  that  train,  the  conductor  should  so  inform 
him  and  put  him  off  at  a  proper  place.  He  should  not  eject 
him  in  a  dangerous  and  improper  location.  Lake  Shore  R,  R. 
vs.  Rosenzweig^  1 1 3  Pa.,  519.  2.  Through  railroad  tickets  in 
the  form  of  coupons,  entitling  the  holder  to  pass  over  success- 
ive roads  usually  impart  no  contract  with  the  company  selling 
the  same  to  carry  such  person  beyond  the  line  of  its  own  road. 
They  are  to  be  regarded  as  distinct  tickets  for  each  road,  sold 
by  the  first  company  as  agent  for  the  others,  so  far  as  tlie 
passenger  is  concerned,  and  it  is  the  duty  of  the  several  com- 
panies named  therein  to  honor  it  until  it  is  used  or  expires  by 
its  own  limitation.  They  are  bound  by  the  agreements 
expressed  on  the  ticket,  as  to  its  limit  and  stop-over  privileges. 
Youugws,  R,  R,,  115  Pa.,  112.  3.  A  railroad  company  may 
refuse  to  carry  a  passenger  without  the  previous  procurement 
of  a  ticket,  or  to  charge  a  higher  rate  of  fare  to  passengers 
without  tickets,  provided  a  reasonable  opportunity  has  pre- 
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viously  been  afforded  them  to  purchase  tickets.  Reese  vs. 
H..  /?.,  131  Pa.,  422.  4.  The  plaintiff  lost  his  season  ticket  by 
an  act  of  theft ;  he  tendered  indemnity  and  demanded  a  ticket 
for  the  unexpired  term  ;  the  company  refused  to  give  it ;  he 
proceeded  to  ride  on  the  road  without  a  ticket,  and  was  for  that 
cause  ejected  from  the  cars  of  the  defendant.  The  conditions 
printed  on  the  ticket  required  its  presentation  whenever  called 
for  by  the  conductor.  Held,  that  the  failure  to  produce  the 
ticket  when  called  for,  justified  the  conductor  in  ejecting  the 
passenger  from  the  train.  Cresson  vs.  R.  R,,  1 1  Phila.,  597. 
Biddle  vs.  R.  R.,ii  W.  N.,  667.  5.  A  railroad  company  has 
the  right  to  require  commuters  to  show  their  tickets,  and  in 
default  to  exact  the  fare  without  liability  to  repay  it.  Even 
where  the  ticket  has  been  stolen  from  the  passenger  while 
traveling  on  the  railroad  without  fault  or  carelessness  on  his 
part,  and  he  oflfers  to  prove  its  loss  and  to  give  bond,  it  will  not 
exonerate  him  from  paying  the  fare  demanded.  Bennett  vs. 
R.  R.y  7  Phila.,  ii.  6.  A  passenger  purchasing  a  ticket,  is 
bound  to  know  if  the  train  on  which  he  uses  such  ticket  stops 
at  the  station  where  he  wishes  to  alight.  Where  he  finds  that 
the  train  will  pass  the  station  without  stopping,  and  upon 
request  by  the  conductor  that  he  pay  fare  to  the  next  station 
where  the  train  will  stop,  refuses,  he  cannot  recover  damages 
for  being  ejected  from  the  train  before  reaching  the  station 
called  for  on  his  ticket.  Caldwell  vs.  R.  R.,  8  Pa.  County,  467. 
7.  If  one  without  knowledge,  that  under  the  rules  of  the  com- 
pany his  ticket  is  not  good  for  a  passage,  enters  a  railway 
train,  he  cannot  be  held  as  a  trespasser ;  he  must  be  treated 
as  a  passenger  who  by  mistake  has  entered  a  train  upon  which 
by  his  contract  he  is  not  entitled  to  ride.  He  cannot  be 
ejected  therefrom  without  a  reasonable  regard  for  his  safety. 
Arnold  vs.  R.  R.^  115  Pa.,  135.  8.  A  purchaser  of  a  ticket 
must  inform  himself  of  the  rules  of  the  railroad  company  gov- 
erning the  transit  and  conduct  of  the  trains.  If  he  has  a  "  stop- 
off"  ticket  he  cannot  require  a  train  to  be  stopped  at  a  station 
not  on  its  time-table.     A  general  railroad  ticket,  which  any 
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holder  may  use  within  a  reasonable  time,  does  not  authorize 
the  holder  to  stop  off  at  intermediate  points.  A  passenger 
may  resume  his  journey,  where  by  misfortune  or  accident,  not 
his  fault,  it  has  been  interrupted.  Dietrich  vs.  Penna.  R.  R., 
71  Pa.,  433.  Oil  Creek  R.  R.  vs.  Clark,  72  Pa.,  231.  9.  A 
round-trip  railroad  excursion  ticket,  not  limited  by  its  terms, 
is  good  until  used,  unless  the  purchaser  was  personally  notified 
to  the  contrary  at  the  time  he  bought  it.  He  is  not  bound 
to  inquire  about  regulations  of  the  company  not  printed  on 
the  ticket.  Penna.  R,  R,  vs.  Spicker,  105  Pa.,  142. 
2  Lancaster  Review,  52.  10.  A  regulation  of  a  railroad 
company,  providing  that  a  special  excursion  ticket  shall  not  be 
valid  for  the  return  journey  unless  presented  by  the  original 
purchaser  to  the  authorized  agent  of  the  company  to  be 
stamped,  is  not  unreasonable,  and  if  the  purchaser  does  not 
comply  with  the  condition  he  has  no  right  to  use  the  ticket  for 
the  return  journey.  The  fact  that  the  gateman  permitted  the 
passenger  to  go  through  the  gate  without  examining  the  ticket, 
was  not  evidence  of  the  waiver  of  the  condition.  Bowers  vs. 
R.  R,,  158  Pa.,  302.  II.  Where  the  holder  of  a  monthly 
book  of  tickets  sold  at  a  reduced  rate  seeks  to  recover  for  the 
unused  portion,  the  contract  is  rescinded  and  the  holder  is 
placed  in  the  position  of  one  traveling  in  the  ordinary  way. 
Even  if  the  act  of  May  6,  1863,  which  compels  transportation 
companies  to  redeem  unused  tickets,  did  apply  to  the  case, 
plaintiff  could  not  recover  in  this  case,  as  she  had  used  enough 
of  the  tickets  to  equal  what  would  have  been  the  ordinary  rate 
of  fare  for  the  rides  taken.  Smith  vs.  R.R,,S  Montgomery  Co., 
50.  12.  Under  the  act  of  May  6,  1863,  amended  by  the  act 
of  April  10,  1872,  it  is  unlawful  for  any  unauthorized  person 
to  sell,  barter  or  transfer  the  whole  or  any  part  of  a  ticket  on 
a  railroad,  steamboat  or  other  conveyance.  It  is  a  misde- 
meanor, and  the  law  prohibiting  it  is  constitutional.  Comm. 
vs.  Wilson,  9  W.  N.  291.  14  Phila.,  384.  13.  By  the  act 
of  May  6,  1863,  any  unauthorized  party,  who  shall  sell  or 
transfer  for  any  consideration  the  whole  or  any  part  of  a  rail- 
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road  ticket,  shall  be  guilty  of  a  misdemeanor  and  liable  to  fine 
and  imprisonment.  The  purchasing  and  using  such  ticket  is 
not  made  an  offence.  But  if  the  ticket  be  purchased  in  another 
state  where  such  sale  is  lawful,  the  purchaser  may  maintain  an 
action  in  the  courts  of  Pennsylvania  for  the  refusal  of  a  railroad 
company  to  carry  him  in  pursuance  of  the  terms  in  the  ticket 
from  a  station  in  the  state  where  the  ticket  was  purchased  to  a 
station  in  this  state.     Sleeper  vs.  R,  R.,  lOO  Pa.,  259. 

XXXI.  Neglect  OF  HOLDER  of  free  pass.  i.  A  party 
traveling' on  a  free  pass  does  not  make  the  person  using  it  a 
trespasser,  or  prevent  him  from  recovering  damages  for  inju- 
ries caused  by  the  negligence  of  the  company.  He  may  recover 
damages  notwithstanding  a  condition  in  the  pass,  that  the  per- 
son accepting  it  assumes  all  risk  of  accident  to  his  person  or 
property  without  claims  for  damages  on  the  corporation.  A 
common  carrier  cannot  protect  himself  by  special  contract 
from  liability  for  negligence.  Buffalo  R.  R,  vs.  O'/fara,  3 
Pennypacker,  190.  12W.  N.,473.  2.  An  endorsement  on 
a  free  pass  issued  by  a  railroad  company  and  acquiesced  in 
by  a  passenger  traveling  upon  it,  that  the  traveler  assumes 
all  risks  of  accidents,  and  expressly  agrees  that  the  company 
shall  not  be  liable  for  any  injury  to  his  person  or  property 
through  the  negligence  of  its  servants,  is  null,  and  is  no  excuse 
for  negligence  on  the  part  of  the  company.  Penna,  R.  R,  vs. 
Henderson,  51  Pa.,  315.  3.  In  no  state  will  a  railroad  com- 
pany be  exempted  from  liability  for  negligence  by  reason  of 
a  mere  notice  upon  a  pass  or  ticket,  that  the  person  accepting 
or  using  it  thereby  assumes  all  risk  of  accident  and  damage  to 
person  or  baggage,  when  it  appears  that  such  pass  was  not 
a  gratuity,  but  was  founded  upon  an  actual  consideration. 
Bausk  ys.  R,  R.f  18  Phila.,  392.  4.  One  who  travels  upon 
a  railroad  company's  tr.iin,  under  a  contract  relation,  as  upon 
a  drover's  pass,  cannot  be  other  than  a  passenger.  Anthony 
vs.  R.  R.,  3  York  Record,  71.  5.  That  the  plaintiff  was 
riding  on  an  employee's  pass,  was  a  presumptive  admission  by 
him  that  he  was  a  servant  of  the  company.     It  was  not  con- 
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elusive,  however,  if  explained  so  as  to  show  he  was  not  really 
in  the  employ  of  the  company.  Every  one  riding  in  a  railroad 
car  is  presumed  to  be  there  lawfully  as  a  passenger,  and  the 
onus  is  on  the  carrier  to  prove  that  he  is  a  trespasser.  Penna. 
R.  R.  vs.  Books,  57  Pa.,  339. 

XXXII.  Neglect  in  constructing  station  platforms. 

1 .  If  a  railroad  company  constructs  the  platforms  at  its  stations 
in  such  a  manner  that  they  can  be  used  without  danger  by  pas- 
sengers using  ordinary  care,  then  the  company  has  done  its 
duty  in  the  matter.     Graham  vs.  Penna,  R.  R.,  139  Pa.,  149. 

2.  It  is  not  negligence  to  construct  a  platform  at  a  railroad 
station  in  two  parts,  one  division  being  raised  a  step  above  the 
other.  All  that  is  required  is  that  the  platform  should  be 
reasonably  safe  for  the  use  of  passengers  displaying  ordinary 
care.  Graham  vs.  R,  i?.,  27  Pa.,  297.  3.  A  station  platform 
necessarily  has  to  project  near  the  rails  of  a  railroad.  Its  con- 
struction does  not  necessarily  make  it  dangerous.  It  is  neg- 
ligence, however,  for  a  person  to  stand  so  near  the  edge  of 
such  platform  as  to  be  struck  by  a  passing  engine.  Matthews 
vs.R.  R.,  148  Pa.,  491.  4.  It  is  the  duty  of  a  railroad  com- 
pany to  construct  the  platform  of  its  stations  in  a  careful 
manner  for  the  protection  of  its  passengers.  If  light  is  neces- 
sary, it  is  its  duty  to  provide  it.  McCollin  vs.  /?.  R.,  i  Dela- 
ware Co.,  445.  5.  It  is  the  duty  of  railroad  companies  to 
keep  the  platforms  of  their  stations  properly  lighted  at  nighty 
so  that  approaching  trains  can  be  seen.  Bell -vs.  R.  R.y  4 
Lancaster  Review,  201.  6.  The  platform  at  a  railroad 
station  is  in  no  sense  a  public  highway.  It  is  not  dedicated 
to  public  use.  It  is  for  the  accommodation  of  passengers,  and, 
being  unenclosed,  persons  have  the  privilege  but  not  the  legal 
right  of  walking  over  it  for  other  purposes.  They  may  be 
compelled  to  remove  from  it,  after  request  made  to  do  so. 
The  company,  however,  would  be  liable  for  any  wanton  or 
intentional  injury  done  to  a  trespasser.  To  persons  who  come 
upon  a  platform  to  meet  or  part  with  passengers,  the  company 
is  bound  to  have  the  structure  strong  enoii^'i  t  >  sustain  their 
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weight  The  company  is  not  liable  for  injury  sustained  by 
the  breaking  down  of  the  platform,  owing  to  the  pressure  upon 
it  of  a  vast  crowd,  who  have  congregated  there  to 
witness  the  passing  of  prominent  individuals.  Gillis 
vs.  Penna.  R,  R.,  59  Pa.,  129.     17  Pittsburg  Journal,  5. 

7.  The  measure  of  the  duty  of  a  railroad  company  toward  a 
person  who  is  on  the  platform  of  a  station,  and  who  is  about 
to  become  a  passenger,  is  that  the  company  must  take  all  the 
care  for  his  safety  that  foresight  can  suggest.  It  is  not  respon- 
sible, however,  for  injuries  to  such  party,  of  which  it  is  not 
the    proximate   cause.       IVood  vs.  R,  R.,  36  W.  N.,  410* 

8.  Where  a  party,  after  being  warned  of  the  approach  of  a  fast 
train,  which  will  not  stop  at  the  station,  remains  on  a  dangerous 
portion  of  a  railroad  platform,  awaiting  the  arrival  of  a  way 
train,  and  is  struck  and  killed  by  the  engine  of  the  passing 
train,  which  ordinary  caution  on  his  part  would  have  avoided,, 
his  widow  cannot  recover  in  an  action  against  the  company. 
Penna.  R.  R.  vs.  Henderson,  43   Pa.,  449.     51  Pa.,  315. 

9.  Special  care  should  be  exercised  at  public  crossings  and 
^depots  by  passing  trains.  A  rule  of  the  Pennsylvania  Rail- 
road requires  that  trains  approaching  stations  on  double  tracks, 
where  a  passenger  train  may  be  standing,  receiving  or  dis- 
charging passengers,  must  be  stopped  before  reaching  the 
passenger  train,  and  not  go  forward  until  the  passenger  train 
moves  on,  or  signal  is  given  to  come  on.  Penna,  R.  R,  vs.  Wkiie, 
88  Pa.,  333.  10.  Where  a  person  about  to  board  a  railroad 
train  at  night  was  warned  of  its  approach  to  the  station,  could 
have  heard  it  and  could  have  seen  its  headlight  for  a  long 
distance,  but  walked  to  the  edge  of  the  platform  and  was 
struck  by  the  locomotive,  he  is  chargeable  with  contributory 
n^ligence,  whether  intoxicated  or  not.  The  fact  of  collision 
was  the  result  of  his  purely  voluntary  act  of  placing  himself 
so  close  to  the  track  as  to  be  struck  by  the  passing  car. 
Penna.  R.  R.  vs.  BeU,  122  Pa.,  58.  11.  Where  two  railroad 
companies  occupied  two  sides  of  the  same  platform,  and  by 
arrangement  tickets  were  sold  to  pass  over  each  other's  road^ 
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it  was  the  duty  of  both  companies  to  give  a  reasonable  time 
for  the  transfer  of  passengers  and  their  baggage.  The  pas- 
senger was  not  responsible  for  the  mistake  of  the  conductor 
of  the  arriving  train  in  signalling  the  departing  train  that  there 
were  no  passengers  for  it,  which  caused  the  premature 
starting  of  the  second  train,  just  as  the  passenger  was  board- 
ing it,  which  resulted  in  his  being  thrown  off  and  injured. 
Johnson  vs.  West  Chester  R.  R,,  70  Pa.,  357. 

XXXIIl.  Neglect  to  protect  children,  i.  To  a 
child  of  tender  years,  no  contributory  negligence  can  be  imputed. 
A  person  not  in  charge  of  an  infant  took  it  in  her  arms  to  pro- 
tect it,  and  fell  with  it  on  the  railroad  track,  where  the  child 
was  injured  by  the  engine,  which  was  managed  by  a  negligent 
engineer.  Held,  that  the  child  was  not  precluded  from  recov- 
ery against  one  joint  tort-feasor,  because  others  had  borne  a 
share  in  it.  Torts  by  several  persons  are  joint  or  several,  at 
the  election  of  the  injured  party,  but  only  one  satisfaction  can 
be  recovered.  There  is  no  contribution  amongst  tort-feasors. 
The  child  in  this  case  may  sue  the  railroad  company,  as  well 
as  the  party  who  unintentionally  occasioned  the  injury.  North ^ 
Penna.  R,  R.  vs.  Mahoney,  57  Pa.,  187.  2.  It  is  true  that 
negligence  cannot  be  imputed  to  one  who  has  not  sufficient 
capacity  or  discretion  to  understand  the  danger,  and  to  use 
the  proper  means  to  guard  against  it.  When,  therefore,  an 
injury  has  been  inflicted  upon  a  child  of  tender  years,  the 
incapacity  of  the  child  to  know  the  danger  and  avoid  it  shields 
it  from  responsibility.  At  what  age  must  an  infant's  responsi- 
bility for  negligence  be  presumed  to  commence  ?  This  ques- 
tion cannot  be  answered  by  referring  it  to  a  jury,  which  would 
give  a  mere  shifting  standard.  It  is  a  question  of  law 
for  the  court.  The  law  indicates  that  fourteen  in  males  and 
twelve  in  females  is  the  age  of  discretion.  A  boy  of  that  age 
is  guilty  of  negligence  in  attempting  to  cross  a  railroad  track 
in  front  of  a  moving  train.  This  is  certainly  the  case  where 
he  was  a  lad  of  fair  intelligence  and  physical  strength.  Nagk 
vs.  Allegheny  Valley  R,  R.,  88  Pa.,  35.    3.  A  child's  capacity 
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is  the  measure  of  its  responsibility.     If  he  has  not  the  ability 
to  foresee  and  avoid  danger,  negligence  will  not  be  imputed  to 
him.     Where  a  child  of  six  years  tried  to  cross  a  street  in 
front  of  a  train  of  cars  about  to  start,  it  was  the  duty  of  the 
railroad  employees  to  give  him  notice  of  the  starting  of  the 
train.  Pliila.  &  Baltimore  R.  R.  vs.  Layer ^  1 12  Pa.,  414.  4.  In 
a  suit  by  a  child  of  tender  years  for  personal  injury,  the  defence 
of  contributory  negligence  will  not  avail.     In  a  suit  by  father 
or  mother  for  the  death  of  a  child,  contributory  negligence  of 
the  parent  is  a  defence.     The  duty  of  paternal  protection  is 
imperative  ;  a  child  being  on  a  railroad  track  without  a  pro- 
tection offers  presumptive  evidence  of  entire  neglect  of  that 
duty.     A  city  has  power  to  pass  ordinances  regulating  the 
running  of  trains  through  it,  although  the  tracks  be  not  on  the 
lines  of  streets.     A  person  of  sound  mind  who  has  reached 
the  years  of  discretion  ventures  on  a  railroad  track  at  his  own 
peril,  for  he  has  no  right  to  be  there  ;  but  no  negligence  is 
attributable  to  a  young  child.     Pcnna.  R.  R.  vs.  James,   8ix 
Pa.,  194.     5.  While  negligence  cannot  be  imputed  to  a  child 
of  six  years,  yet  it  may  be  assumed  that  a  child  old  enough 
to  be  trusted  to  run  at  large,  has  discretion  enough  to  avoid 
ordinary  danger.     Where  such  child  attempted  to  mount  the 
front  platform  of  a  car  in  motion,  while  the  driver,  who  was 
also  the  conductor,  was  within  the  car  collecting  fares,  and  was 
injured,  without  the  fault  of  the  driver,  the  railroad  company 
is  not  responsible  therefor.     Hestonville  R,  W.  Co,  vs.  Connelly 
88  Pa.,  520.     6.  In  an  action  for  damages  to  a  boy  of  tender 
years,  who  was  a  trespasser  on  one  of  the  cars  of  a  freight 
train,  and  was  injured  while  complying  with  the  order  of  the 
conductor  to  get  off,  held,  that  the  plaintiff  could  not  recover. 
Cauley  vs.  R.  R,,  27  Pittsburg  Journal,  218.     7.  Plaintiff,  a  lad 
of  fifteen,  was  in  the  employ  of  the  defendant  company.     In 
try'ing  to  get  on  a  moving  engine,  he  was  knocked  under  the 
wheels  and  injured.     Held,  that  the  same  accountability  was 
required  of  him  as  an  adult,  and  he  was  guilty  of  contributory 
negligence  in  not  first  getting  on  the  tender,  and  from  thence 
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in  safety  to  the  engine.     Hausman  vs.  R.  /?.,  3  Lancaster 
Review,  257.     8.  When  a  boy,  six  years  of  age,  climbed,  at 
the  invitation  of  other  boys,  on  a  freight  train,  and  fell  there- 
from, losing  his  life  thereby,  held,  that  in  the  absence  of  any 
evidence  showing  negligence  on  the  part  of  the  railroad  com- 
pany  or  its  employees,  a  judgment  of  nonsuit  was  rightly 
entered  in  a  suit  for  damages  brought  by  his  parents.     Wood- 
bridge  vs.  i?.  i?.,  16  W.  N.,  55.     33  Pittsburg  Journal,  57. 
9.  In  an  action  by  a  minor,  seven  years  old,  against  a  railroad 
company,  to  recover  damages  for  alleged  negligence  of  the 
company,  plaintiff  offered  to  prove  that  he,  being  on  a  low 
sand  car  standing  on  a  switch,  the  conductor  ordered  him  off 
while  the  car  was  in  motion,  whereby  he  was  injured.     Held, 
that  the  plaintiff  being  a  trespasser  and  no  negligence  of  the 
company  being  shown,  the  offer  was  properly  rejected.  Cauley 
vs.  R.  /?.,  II  W.  N.,  164.     10.  A  child  of  six  years,  accus- 
tomed to  board  the  cars  on  a  street  while  they  were  in  motion 
to  sell  his   wares,   is   guilty  of   contributory   negligence  in 
attempting  to  get  on  the  front  platform  of  a  moving  car. 
Sfnith  vs.  R.  W.  Co.,  13  Phila.,  6.      1 1.  A  boy  was  permitted 
by  a  conductor  to  ride  on  the  train  of  a  railroad  company,  to 
sell    newspapers,    in    violation    of   the    regulations    of  the 
company,    and    was    killed    by     an    accident.     Held,  that 
the     boy     was     a     mere     trespasser,    and     the     company 
was  not  liable.     Duff  vs.   R.  R.,   91    Pa.,    458.      12.    At 
a   water    station   on    a    railroad,  a  fireman    asked  a  small 
boy  to  turn  on  the  water.  Whilst  he  was  climbing  on  the  tender 
to  adjust  the  hose,  the  remainder  of  the  train  came  down 
with  ordinary  force  and  struck  the  car  attached  to  the  engine; 
the  jar  threw  the  boy  under  the  wheel,  and  he  was  killed.    In 
an  action  by  the  parents  for  his  death,  held,  that  it  not  being 
in  the  scope  of  the  fireman's  employment  to  ask  any  one  to 
come  on  the  engine,  the  railroad  company  was  not  liable. 
Flower  vs.  Penna.  R.  R, ,  69  Pa.,  210.   13.  A  lad  was  employed 
by  a  coal  dealer  to  unload  cars  standing  upon  a  siding  con- 
structed by  the  dealer  upon  his  own  land.     Owing  to  the 
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neglect  of  the  railroad  employees  to  change  the  switch  leading 
to  the  siding  from  the  main  track,  several  cars  were  propelled 
upon  the  siding,  and,  colliding  with  the  cars  on  which  the  lad 
was  employed,  injured  him.  In  a  suit  against  the  railroad  for 
damages,  held,  that  the  lad  was  an  employee  of  the  company 
within  the  terms  of  the  act  of  April  4,  1868,  and  could  not 
recover.  Cummingsvs.  R.  R.,  92  Pa.,  82.  14.  Where  two 
small  boys  were  riding  on  the  rear  car  of  a  freight  train  by 
permission  of  the  brakeman,  and,  without  the  knowledge  of  the 
latter,  invited  a  boy  of  six  years  to  join  them,  which  he  did  and 
lost  his  life  thereby,  held,  that  there  was  no  evidence  of  negli- 
gence of  the  company's  servants  in  relation  to  the  boy  killed 
as  to  warrant  the  submission  of  the  case  to  the  jury,  and  that 
a  nonsuit  was  properly  granted.  If  the  brakeman  gave  the 
other  boys  permission  to  ride  upon  the  car,  he  transcended  his 
authority  and  did  a  very  imprudent  and  improper  act,  but  it 
so  happened  that  no  harm  befell  either  of  them.  Lackawanna 
Co,  vs.  Stevens,  105  Pa.,  460.  15.  Where  a  small  child  was 
hidden  behind  some  standing  cars  upon  the  private  property 
of  the  railroad  company,  distant  from  the  street,  it  was  not  negli- 
gence for  the  engineer  of  another  train  to  back  against  the  cars 
behind  which  the  child  was  standing,  though  it  resulted  in 
injury  to  the  child.  Clark  vs.  Phila,  &  Reading  R.  R.,  $ 
W.  N.,  119.  16.  Where  a  small  child  while  standing  upon 
the  curbstone  of  a  narrow  city  street,  was  struck  by  the  axle  of 
a  passing  freight  car  drawn  by  a  team  of  mules  which  were 
walking,  the  court  should  not  have  submitted  the  question  of 
defendant's  negligence  to  the  jury,  as  no  evidence  of  such 
negligence  was  shown.  Pki/a.  &  Reading  R.  R,  vs.  Hei/,  5 
W.  N.,  91.  17.  A  mere  trespasser,  a  person  who  steals  a  ride 
on  a  train,  or  who  is  employed  thereon,  is  not  a  passenger 
within  the  act  of  April  4,  1868,  and  is  not  entitled,  as 
such,  to  protection.  A  passenger  is  one  who  travels  in  a 
public  coneyance  by  virtue  of  a  contract,  express  or 
implied,  with  the  carrier,  as  the  payment  of  fare  or  its- 
equivalent.   Penna.  R.  R,  vs.  Price,  96  Pa.,  256.    18.  Dam- 
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ages  will  not  be  awarded  even  to  a  child  of  tender  years 
for  injury  occasioned  by  the  movement  of  an  unattached 
car,  if  such  party  was  a  trespasser  upon  the  tracks  of  a  rail- 
road. Mitchell  vs,  R,  R,,  132  Pa.,  226.  McMullin  vs,R,Ii., 
Idem,  107.  19.  Where  a  child  of  tender  years  was  killed 
at  a  grade  crossing,  the  case  is  for  the  jury,  where  there  is 
evidence  that  the  location  of  the  accident  was  in  a  populous 
district,  and  that  no  safety  gates  were  maintained.  Lederman 
vs.  R,  R.,  165  Pa.,  1 18.  20.  Where  a  boy  of  ten  years  was 
forcibly  carried  on  a  freight  train  by  its  brakeman  a  distance 
of  five  miles,  and  returned  home  on  foot,  became  sick  and 
permanently  crippled  in  both  legs,  held,  that  the  action  of  the 
brakeman  was  a  trespass,  and  it  was  for  the  jury  to  decide 
whether  the  sickness  of  the  lad  resulted  from  the  act  of 
the  brakeman.  Drake  vs.  Kiely.gi  Pa.,  492.  21.  A  boy 
aged  five  years  amused  himself  by  standing  on  the  edge  of  a 
railroad  platform  watching  an  approaching  train.  As  it  slowly 
passed  the  platform,  a  projecting  piece  of  iron  caught  the  boy 
and  knocked  him  under  the  wheels.  In  an  action  by  the  boy 
against  the  company,  it  "was  held,  that  the  company  was  not 
guilty  of  negligence.  Baltimore  &  Ohio  R.  R,  vs.  SchwindUng, 
loi  Pa.,  258.  22.  Where  a  car  was  negligently  pushed  over 
the  end  of  a  track,  and  fell  into  a  passage  way  below,  killing  a 
boy  who  had  been  warned  to  keep  out  of  the  passage  owing 
to  the  moving  of  wheelbarrows  and  trucks  from  a  mill,  it  was 
held  that  the  warning  was  not  contributory  negligence  on  the 
boy*s  part  in  regard  to  the  car,  unless  there  was  some  reason 
to  expect  danger  from  the  cars  overhead.  Gray  vs.  Scott,  66 
Pa.,  345.  23.  Except  at  public  crossings,  where  the  public 
has  a  right  of  way,  a  railroad  company  has  the  exclusive 
right  to  its  track,  and  it  owes  no  duty  to  the  father  of  a  child 
of  tender  years  trespassing  thereon,  nor  to  the  child  itself 
Parents  who  permit  their  children  to  trespass  upon  a  railroad 
track  are  guilty  of  contributory  negligence,  and  the  feet  that 
the  trespass  was  without  the  knowledge  of  the  parents,  is 
not  material.     Caidey  vs.  7?.  ^.,  95  Pa.,  398.     24.  Railroads 
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are  not  liable  for  injuries  inflicted  by  passing  trains  on  per- 
sons walking  upon  their  tracks,  even  though  such  persons  be 
of  tender  years.  The  duty  of  the  railroad  company  to  them 
is  no  greater  than  to  adults.  Moore  v^.R.  R.,  ii  W.  N.,  310* 
25.  If  the  plaintiff,  though  an  infant,  was  unlawfully  on  the 
railroad  track,  the  defendant  is  not  liable.   Crawford  vs.  R,  R., 

5  Phila,  359.  C/ark  vs.  R,  R.,  i  W.  N.,  315.  26.  In  an 
action  against  a  railroad  company  for  injuries  to  a  child  of  ten 
years,  who,  neither  seeing  nor  hearing  an  approaching  train,  ran 
on  the  track  at  a  public  crossing  in  quest  of  his  hat,  and  was 
injured,  held,  that  it  was  for  the  jury  to  decide  whether  warn- 
ing was  given  on  the  approach  of  the  train  to  the  crossing. 
Wilson  vs.  R.  R.,  132  Pa.,  27.  27.  If  the  appearance  of  a 
child  on  a  railroad  track  is  so  sudden  and  unexpected  that  the 
engineer  is  incapable  of  exercising  the  necessary  measure  of 
care  to  save  it,  the  child  is  without  remedy.  It  is  for  a  jury 
to  say,  whether  it  is  negligence  not  to  stop  even  in  the  case  of 
a  child  upon  the  track.  Penna.  R.  R,  vs.  Morgan^  82  Pa.> 
141.  28.  Where  a  child  attempted  to  cross  the  track  of  a 
railroad  at  a  point  where  there  was  no  public  crossing,  and  was 
struck  by  a  passing  engine,  there  can  be  no  recovery  of  dam- 
ages, unless  there  was  negligence  on  the  part  of  those  in  charge 
of  the  engine.  While  the  same  degree  of  caution  is  not 
required  of  a  child  as  of  an  adult,  yet  parents  in  the  vicinity 
should  see  to  the  safety  of  their  young  children.     Philadelphia 

6  Reading  R.  R.  vs.  Spearen,  47  Pa.,  300.  29.  If  a  child  of 
nine  years,  walking  on  the  railroad  track  by  consent  of  his 
parents,  had  sufficient  judgment  and  discretion  to  know  his 
danger,  and  did  not  exercise  the  ordinary  care  that  one  of  his 
age  should,  he  was  guilty  of  such  negligence  as  would  prevent 
him  from  recovering.  His  parents  were  guilty  of  contributory 
negligence,  in  permitting  their  son  to  walk  upon  the  railroad 
tiack.  Penna.  R,  R.  vs.  Lewis ^  79  Pa.,  33.  30.  A  child  of  eight 
years  of  age  will  not  be  held  to  be  guilty  of  contributory  neg- 
ligence. When  it  is  shown,  that  a  footpath  across  a  railroad 
track  has  been  habitually  used  by  the  public  for  many  years 
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without  objection,  it  owes  the  duty  of  reasonable  care  towards 
those  using  the  crossing.  A  child  using  such  footpath  is  not 
a  trespasser.  Taylor  vs.  Canal  Co.,  1 13  Pa.,  162.  31.  Where 
a  boy  of  ten  years  of  age  rashly  trespassed  on  the  track  of  a 
railroad  by  walking  on  the  ends  of  sleepers  projecting  from 
beneath  the  track,  and  was  run  over  and  killed  by  a  passing 
train  moving  at  a  very  rapid  rate  of  speed  and  without  whistle 
or  other  signal,  held,  that  the  railroad  company  was  not. liable, 
for  it  is  under  no  obligations  to  take  precautions  against  any 
class  of  persons  who  may  walk  on  its  tracks.  The  rule  is  in 
nowise  relaxed,  although  the  trespasser  be  a  child  of  tender 
years.  Moore  vs.  R,  R.,  99  Pa.,  305.  32.  A  school- 
boy, ten  years  of  age,  was  seen  walking  down  a  street  which 
crossed  the  railroad.  When  next  seen  he  was  lying  under  the 
wheel  of  a  car  about  a  quarter  of  a  square  from  the  crossing. 
There  was  nothing  to  show  how  the  accident  happened.  The 
boy  died  from  the  injuries  received.  In  an  action  by  the 
father  for  damages,  it  was  proved  that  the  train  could  be 
readily  seen  for  some  distance  from  the  crossing.  A  nonsuit 
was  entered.  Ogden  vs.  R,  i?.,  23  W.  N.,  191.  33.  Ifa 
mother  permit  a  child  of  tender  years  to  pass,  cross  and  stand 
on  a  railroad  crossing,  the  father  of  the  child  cannot  recover 
damages  from  the  company  for  injuries  to  the  child,  the  result 
of  such  contributory  negligence.  Cato  vs.  R,  R,,  30  Pitts- 
burg Journal,  18.  34.  Parents,  who  suffer  their  young  chil- 
dren to  wander  along  the  tracks  of  a  railroad,  where  they  are 
killed  by  an  engine,  are  guilty  of  such  contributory  negligence 
as  will  prevent  a  recovery  of  damages.  The  track  of  a  rail- 
road is  always  a  place  of  danger,  and  is  known  to  be  such 
hy  every  one.     Westerberg  vs.  R.  /?.,  142  Pa.,  471. 

XXXIV.  Neglect  to  protect  employees,  i.  Where 
an  accident  happened  on  a  railroad  from  a  cause  entirely 
unexplained,  it  cannot  be  charged  to  a  faulty  condition  of  the 
track,  but  must  be  regarded  as  one  of  the  ordinary  risks  of 
the  business  for  which  there  is  no  liability.  Erie  &  Wyoming 
Valley  R.  R.  vs.  Smith,  23  W.  N.,  511.     2.  An  employee  of 
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a  railroad  company:  assumes  the  risk  of  his  employment,  and 
where  certain  work  is  assigned  him,  the  danger  of  which  is 
well  known  to  him,  and  he  enters  upon  such  labor  with  a  full 
knowledge  of  facts,  he  has  no  right  of  action  against  the  com- 
pany for  injuries  received  thereby.  Kennedy  vs.  R,  R,,  24 
W.  N.,  371.  3.  A  servant  or  employee  of  a  railroad  com- 
pany assumes  all  the  risk  of  all  the  dangers  of  his  employment, 
however  they  may  arise,  against  which  he  may  protect  him- 
self by  the  use  of  ordinary  observation  and  care.  If  he  fails 
to  use  and  exercise  ordinary  care  to  protect  himself  against 
danger,  and  suffers,  he  cannot  complain.  Bentley  vs.  Cramner^ 
137  Pa.,  246.  4.  Plaintiff,  while  employed  by  a  railroad 
company  to  remove  the  flooring  of  trestles,  had  to  pass  over 
the  partially  dismantled  structure.  In  doing  so,  he  stepped 
upon  a  beam,  apparently  solid  and  fixed,  but  really  insecure, 
which  tilted  up,  threw  him  to  the  ground,  and  injured  him. 
Held,  that  the  injury  was  one  of  the  risks  of  plaintiff's 
employment,  and  that  he  could  not  recover  damages  from  the 
company.  Moore  ws.  R.  R.,  167  Pa.,  495.  5.  Plaintiff  was 
a  flagman  employed  to  protect  the  rear  of  a  long  freight  train. 
While  stooping  to  uncouple  the  pin  which  connected  the  rear 
car  with  a  pushing  engine,  the.  train  gave  a  jerk  on  crossing 
the  summit  of  a  mountain,  resulting  in  his  being  thrown  from 
the  car  and  the  engine  in  the  rear  passing  over  his  legs.  Held, 
that  as  plaintiff  had  assumed  the  risk  of  his  employment,  he 
could  not  recover  damages  from  the  railroad  company.  Davis 
vs.  R.  R.y  152  Pa.,  314.  6.  A  trackman  employed  by  a  rail- 
road to  repair  its  tracks  at  a  point  where  trains  are  frequently 
passing  and  repassing,  or  a  laborer  employed  to  load  wheels 
on  a  car,  take  the  risk  of  their  employment,  and  in  the  event 
of  being  killed  by  a  passing  train,  no  recovery  can  be  had  for 
their  death.  Kennedy  ws,  R,  R,  \  Monaghan,  271.  Gold- 
witzer  vs.  R,  i?..  Idem,  72.  7.  During  work  by  a  railroad 
company  in  a  tunnel,  dynamite  was  stored  near  its  entrance. 
An  explosion  took  place,  and  an  employee  was  killed.  In  a 
suit  by  the  widow  of  the  workman  against  the  company,  the 
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question  of  negligence  should  have  been  submitted  to  the  jury. 
Tissue  vs.  R.  R.,  34  Pittsburg  Journal^  38.  8.  Sleeping 
while  on  duty  constitutes  negligence  per  se.  A  habit  of  vio- 
lating rules  is  no  defence.  The  most  care  is  required  where 
the  most  danger  is  to  be  apprehended.  Comm,  vs.  Griffin,  3 
Brewster,  554.  9.  Where  an  employee  of  a  railroad  company 
was  engaged  in  repairing  a  car  in  the  yard  of  the  company, 
and  knew  that  shifting  engines  were  liable  to  run  in  said  yard, 
and  that  he  should  have  placed  a  red  flag  on  the  car  he  was 
repairing,  to  warn  engineers,  but  failed  to  do  so,  whereby  he  was 
injured,  he  cannot  recover  damages.  Cypher  vs.  R,  R.,  149 
P^«>  359*  10.  A  car  inspector  is  guilty  of  contributory  n^- 
ligence  when  he  goes  under  a  car  standing  on  a  switch,  at  an 
hour  when  he  knows  that  a  train  is  usually  run  on  the  switch, 
and  makes  neither  inquiry  nor  observation.  Mareau  vs.  R.  R., 
167  Pa.y  220.  II.  Damages  were  awarded  a  workman  who 
was  employed  by  a  railroad  company  to  repair  the  roof  of  a 
car  which  was  standing  on  a  siding,  and  was  struck  by  a  mov- 
ing engine  of  the  approach  of  which  he  had  no  warning,  result- 
ing in  his  injury.  Stoltetd)erg  vs.  R.  R.,  165  Pa.,  377. 
12.  The  crew  of  an  engine  of  one  railroad  company  causing 
the  death  of  an  employee  of  anotHer  company  using  a  portion 
of  the  road  of  the  former,  renders  such  railroad  company  lia- 
ble in  damages.  Penna,  R.  R.  vs.  McHugo,  25  Pittsburg 
Journal,  122. 

XXXV.  Neglect  to  provide  safe  appliances,  i.  The 
duty  of  a  railroad  company  to  exercise  ordinary  care  in  suit- 
able appliances  and  machinery  to  be  operated  by  its  employees, 
does  not  require  the  adoption  of  the  best  machinery  which 
can  be  procured,  or  that  which  combines  the  latest  devices 
or  improvements,  but  such  only  as  is  reasonably  safe  and  in 
common  use.  Phila,  &  Reading  R.  R,  vs.  Hughes,  1 19  Pa., 
301.  2.  While  a  railroad  company  is  bound  to  furnish  its 
employees  with  ordinarily  safe  tools  and  machinery,  the  mere 
&ct  that  a  car  which  was  the  cause  of  the  employee's  injury 
was  in  an  unsafe  condition,  is  not  prima  facie  evidence  of 
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negligence  on  the  part  of  the  employer.  To  warrant  a  juryr 
in  finding  negligence,  the  evidence  should  show  that  the 
employer  had  previous  knowledge  of  the  condition  of  the  car^ 
or  ought  to  have  had  such  knowledge,  and  failed  to  repair 
the  defect  within  a  reasonable  time.  Menschws.  R,  R,y  150 
Pa. 9  398.  3.  A  railroad  company  is  bound  to  exercise  rea- 
sonable care  in  providing  strong  brake  chains,  and  in  maintain- 
ing and  repairing  them,  and  will  be  liable  for  the  death  of 
an  employee,  occasioned  by  a  failure  to  perform  its  duty  in 
this  respect.  Pkila,  &  Reading  R.  R,  vs.  Agnew,  4  Luzerne 
Law  Times,  N.  S.,  171.  11  W.  N.,  394.  4.  It  is  the  duty 
of  a  common  carrier  to  provide  a  vehicle  in  all  respects  adapted 
to  the  purpose  of  carriage,  and  so  constructed  as  to  be  able  ta 
encounter  the  ordinary  risks  of  transportation.  It  must  be  per- 
fect in  all  its  parts.  Empire  Transportation  Co,  vs.  Oil  Co,,  \% 
Pittsburg  Jonmaly  65.  5.  A  railroad  company  using  a  defec- 
tive car  in  the  ordinary  operations  of  the  road,  is  liable  to  its 
employees  for  negligence.  The  company  is  bound  to  their 
employees  to  furnish  them  with  cars  in  good  repair,  and  pro- 
vided with  the  usual  and  proper  appliances  to  provide  safety 
in  the  handling  of  them.  On  the  other  hand,  employees 
assume  at  their  own  risk  the  ordinary  dangers  of  their  employ- 
ment, and  if  one  knows  a  car  to  be  unsafe  to  handle,  he  should 
refuse  to  put  himself  in  a  dangerous  position.  Burkdoll  vs. 
R.  R.,  3  Montgomery  Co.,  63.  4  Idem,  69.  6.  A  railroad 
company  is  bound  to  make  such  inspection  of  its  own 
cars  and  of  cars  received  from  another  railroad  as  the 
nature  of  transportation  requires,  and  if  it  uses  cars  that 
are  faulty  in  construction,  or  dangerously  out  of  repair, 
it  is  answerable  to  its  own  employees  who  are  thereby 
injured.  It  is  not  required  to  move  defective  cars  from 
other  roads.  Dooner  vs.  Canal  Co.,  164  Pa.,  \J^ 
7.  In  an  action  against  a  railroad  company  for  the  death  of  a 
brakeman,  the  negligence  charged  was  the  use  of  a  broad- 
gauge  car  body  upon  a  narrow-gauge  truck,  not  adapted 
thereto.     It  appearing  that  this  arrangement  was  usual,  and 
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that  the  brakeman  accepted  his  employment  with  full  knowl- 
edge of  such  practice  and  the  risks  incidental  thereto,  held, 
that  his  representatives  were  not  entitled  to  recover.  Titus 
vs.  R,  R.,  136  Pa.,  618.  8.  In  an  action  to  recover  damages 
against  a  railroad  company  for  the  death  of  an  engineer  upon 
its  road  caused  by  the  explosion  of  a  boiler  which  had  recently 
come  from  the  repair  shops  of  the  company  and  had  been 
insufficiently  repaired;  the  company  is  not  exempt  from 
liability  on  the  allegation  that  the  workmen  in  the  repair 
shop  were  fellow-workmen  of  the  deceased.  Penna,  & 
N,  Y.  Canal  Co,  vs.  Mason,  109  Pa.,  296.  9.  Where 
the  officers  of  a  railroad  company  knew  that  the  brake 
upon  a  car  was  defective  and  dangerous,  and  negligently 
omitted  to  repair  it,  and  where  such  defect  was  unknown  to 
the  brakeman,  who  was  injured  in  attempting  to  use  it,  the 
question  of  damages  is  for  the  jury.  Philadelphia  &  Reading 
R,  R,  vs.  Hubert  128  Pa.,  64.  10.  Where  an  employee  in  a 
coal  yard  knew  of  the  defective  condition  of  the  brakes  on  a 
coal  car,  and  through  the  negligence  of  a  fellow-employee  was 
injured  by  the  car  becoming  unmanageable,  he  cannot  recover 
damages.  Rehm  vs.  R.R,,  164  Pa.,  91.  11.  In  the  absence 
of  testimony  showing  negligence  in  the  selection  of  car  inspect- 
ors, either  as  to  number  or  qualifications,  or  a  knowledge  by 
officers  of  a  railroad  company  of  the  faulty  condition  of  a  car 
axle,  which  broke  and  caused  the  death  of  a  section  hand, 
who  was  repairing  the  track,  a  compulsory  nonsuit  is  rightly 
entered  in  a  suit  for  damages  for  alleged  negligence  causing 
such  death.  Becker  vs.  R,  R.,  3  Northampton  Co.,  402. 
12.  In  trespass  against  a  railroad  company  charging  negli- 
gence resulting  in  the  death  of  an  employee  while  operating  a 
shunting  appliance  on  a  shifting  engine,  by  which  the  standard 
broke  off  in  the  socket,  there  being  no  proof  of  negligence 
on  the  part  of  the  company,  a  nonsuit  was  proper.  Hart- 
man  vs.  R,  R,,  144  Pa.,  345. 

XXXVI.  Neglect  on  the  part  of  co-employees.  i.  It 
is  now  settled  in  Pennsylvania,  that  when  several  persons  are 
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employed  as  workmen  in  the  same  general  service,  though  in 
different  parts  of  it,  and  one  of  them  is  injured  through  the 
carelessness  of  another,  the  employer  is  not  responsible,  unless 
he  had  employed  unfit  persons  for  his  service.  O'Donnell  vs. 
Allegheny  Valley  R,  R.,  S9  P^m  246.  Baldwin  vs.  R.  R.,2 
Lancaster  Bar,  15.  Catawissa  R.  R.  vs.  Armstrong,  49  Pa., 
186.  2.  A  railroad  company  is  not  guilty  of  negligence,  where 
an  employee  is  injured  or  killed  in  a  collision,  while  in  the  dis- 
charge of  his  duties,  which  results  from  a  violation  of  the  rules 
of  the  company  by  his  fellow-workmen.  There  is  no  pre- 
sumption of  negligence  on  the  part  of  a  railroad  company, 
where  an  accident  occurs  to  an  employee,  and  he  must  prove 
affirmatively  the  fact  of  negligence.  Cole  vs.  R,  R.,  12  Pa. 
County,  573.  6  York  Record,  162.  3.  A  railroad  company  is 
not  liable  to  a  servant  for  the  negligence  or  want  of  skill  in 
another  person  employed  by  them,  unless  there  be  fault  in 
employing  unsafe  machinery,  or  in  the  selection  of  the  wrong- 
doer, or  perhaps  retaining  him  after  he  has  proved  incompetent. 
Wegervs.Penna.  R.  R,,  55  Pa.,  460.  4.  For  the  carelessness 
of  an  employee,  resulting  in  injury  to  a  fellow-workmen,  the 
employer  is  not  liable.  The  actual  wrong-doer  alone  is  respon- 
sible. Ryan  vs.  R.  R.,  23  Pa.,  384.  5.  A  railroad  laborer, 
injured  by  the  breaking  of  a  chain  which  the  foreman  of  the 
gang  required  them  to  use  when  he  knew  it  was  defective, 
cannot  recover  therefor  from  the  railroad  company,  the  neg- 
ligence being  that  of  the  foreman,  the  fellow-servant  of  the 
plaintiff.  Kinney  vs.  Corbin,  132  Pa.,  341.  6.  Where  a 
main  trunk  railroad  company  furnishes  the  motive  power, 
engineers  and  conductors  to  transport  the  cars  of  an  inter- 
secting railroad  company  on  its  road,  it  is  responsible  for 
an  injury  done  to  a  brakeman  employed  by  and  on  the 
cars  of  the  intersecting  company,  through  the  negli- 
gence of  its  engineer.  Such  brakeman  is  not  an  employee 
of  the  first-named  company,  so  as  to  protect  it  from 
responsibility.  Smith  vs.  R.  R.,  i  Pearson.  243.  7.  A 
railroad    company  is   not   liable   for    the   negligence    of  an 
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employee  for  his  failure  to  notify  a  gang  of  fellow-workmen, 
who  were  repairing  a  track,  of  an  approaching  train.  Skea 
vs.  R,  R,,  36  Pittsburg  Journal,  71.  8.  It  is  only  for  negli- 
gence of  the  company  itself  endangering  his  safety,  that  an 
employee  can  complain,  and  not  that  of  his  fellow-employees. 
Orrison  vs.  R,  R.,  24  Pittsburg  Journal,  37.  9.  A  federal 
mail  agent,  when  traveling  on  railroad  trains  in  pursuance  of 
his  duties,  is  not  a  passenger,  and  if  killed  through  the  negli- 
gence of  employees  of  the  railroad  company,  his  heirs  cannot 
recover  damages,  the  rule  being  that  no  recovery  can  be  had 
for  the  negligence  of  a  fellow-servant.  Penna,  R.  R.  vs.  Frice, 
28  Pittsburg  Journal,  197.  10.  Where  a  laborer,  employed 
on  a  railroad  gravel  train,  was  injured  through  the  carelessness 
of  a  conductor  or  engineer  employed  by  the  same  company, 
by  the  dumping  of  one  of  the  cars,  the  railroad  employer  is 
not  liable.  The  action  will  lie  only  against  the  actual  wrong- 
doer. Ryan  vs.  R,  R.,23  Pa.,  384.  2  Pittsburg  Journal,  148. 
1 1 .  Where,  through  the  neglect  of  an  engineer  and  a  conductor, 
a  train  was  started  from  a  station  without  orders,  resulting  in  a 
collision,  whereby  a  brakeman  was  injured,  held,  that  the  railroad 
company  was  not  liable  to  an  employee  for  what  was  the  result  of 
the  negligence  of  ci  co-employee ;  and  this  rule  is  not  changed 
by  reason  of  the  co-employee  being  worn  out  with  continuous 
service,  if  the  negligence  which  caused  the  injury  did  notarise 
from  his  exhausted  condition.  Johnson  vs.  R,  R,,  114  Pa., 
443.  12.  Plaintiff's  minor  son  was  killed  on  a  truck  which 
was  located  in  front  of  a  backing  construction  train  used  in  lay- 
ing track.  The  boy  was  placed  there  by  direction  of  the 
foreman  to  aid  in  the  work.  The  foreman  being  a  co-employee, 
damages  for  the  boy's  death  could  not  be  recovered  against 
the  company,  which  employed  both  parties.  Enlliock  vs. 
J?.  R.,  169  Pa.,  592.  13.  In  an  action  by  a  conductor  against 
his  employer,  a  railroad  company,  for  personal  injuries,  it  is 
proper  to  submit  evidence  to  the  jury,  that  the  accident  was 
caused  by  the  negligence  of  a  flagman,  who  was  habitually 
careless,  and  whose  unfitness  for  the  position  was  long  known 
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to  the  company.  Hughes  vs.  R.  R,,  164  Pa.,  178.  14.  A 
brakeman  employed  in  dropping  cars  into  a  railroad  company's 
yard,  is  a  fellow-servant  with  a  party  making  repairs  to  tracks 
in  the  same  yard,  in  such  a  sense  that  the  common  employer 
is  not  responsible  to  one  for  injury  caused  by  the  negligence 
of  the  other.  Campbell  vs.  R.  R,,  33  Pittsburg  Journal,  359. 
15.  Where  an  engineer,  in  disregard  of  a  special  order  given 
him,  negligently  runs  into  a  passenger  train  ahead  of  him 
moving  on  schedule  time,  and  kills  a  brakeman  on  that  train, 
the  brakeman's  widow  cannot  recover  damages  from  the  com- 
pany, since  the  accident  was  caused  by  the  negligence  of  a 
fellow-servant  of  the  deceased.  Kennelty  vs.  R.  R.,  166 
Pa.,  60.  16.  A  locomotive  engineer  on  a  railroad  train 
was  killed  by  reason  of  the  failure  of  a  night  telegraph 
operator  to  hand  to  the  conductor  of  the  train  a  telegram 
warning  him  to  go  slowly  in  consequence  of  a  switch  being 
turned.  Held,  that  the  accident  had  been  caused  by  the  neg- 
ligence of  a  co-employee  of  the  deceased  party,  and  that, 
therefore,  there  could  be  no  recovery.  DecUey  vs.  R.  7?.,  21 
W.  K.,  45.  17.  Although  it  is  settled,  that  where  several 
workmen  are  employed  in  the  same  general  service,  in  prose- 
cuting which  one  of  their  number  is  injured  through  the  care- 
lessness of  another,  the  employer  is  not  responsible ;  yet 
where  the  defendant,  a  railroad  company,  knowingly  employed 
an  unfit  conductor,  it  was  not  error  to  instruct  the  jury  that, 
this  fact  being  established,  the  company  was  chargeable  with 
the  consequences  of  the  conductor's  carelessness.  Frazier 
vs.  Penna.  R.  R.  Co.,  38  Pa.,  104. 

XXXVII.  Neglect  of  fellow-servant  under  the  act 
0FAPRJL4, 1868.  I.  The  act  of  April  4,  1 868,  provides,  **  That 
when  any  person  shall  sustain  personal  injury  or  loss  while 
lawfully  engaged  or  employed  on  or  about  the  roads,  works, 
depots  and  premises  of  a  railroad  company,  or  in  or  about 
any  train  or  car  therein,  of  which  company  such  person  is  not 
an  employee,  the  right  of  action  and  recovery  in  all  such  cases 
against  the  company  shall  be  such  only  as  would  exist  if  such 
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person  were  an  employee  ;  provided  that  this  section  shall  not 
apply  to  passengers."  Fleming  vs.  R,  R,,  134  Pa.,  478. 
Rickard  vs.  iJ.  i?.,  3  W.  N.,  5 1 7.  89  Pa.,  123.  Kirby  vs.  R.  R., 
76 Pa.,  508.  Penna,R,R.ws. Price, y6Vdi.y2s6,  iSQPa.,  123. 
Mullicrrin  vs.  iJ. i?.,  8 1  Pa., 367.  Gerard v^,  R.R.,s  W.  N.,  251. 
2.  Under  the  act  of  April  4,  1868,  if  the  place  of  an  accident 
where  a  person  is  injured  is  for  general  purposes,  the  premises 
of  a  railroad  company,  the  person  injured  is  a  fellow-servant 
of  the  employees  of  the  company,  if  he  is  lawfully  engaged  or 
employed  on  or  about  them,  and  is  not  a  passenger.  But  if 
the  work  has  no  relation  to  railroad  work,  and  is  connected 
with  the  railroad  only  by  immaterial  circumstances  of  locality^ 
the  case  is  not  within  the  statute.  Spisak  vs.  R,  R.,  152 
Pa.,  281.  3.  A  person  employed  by  the  individual  owner  of 
cars  run  on  a  railroad,  under  a  contract  with  the  railroad 
company,  is,  when  in  charge  of  the  cars,  an  employee  of  the 
railroad  company  within  the  meaning  of  the  act  of  April  4^ 
1868.  Miller  vs.  R.  R.,  154  Pa.,  473.  4.  A  party  engaged 
in  hauling  iron  which  had  been  dumped  by  a  railroad  company 
between  the  two  tracks  of  a  siding,  and  which  was  to  be  con- 
veyed by  the  plaintiff  to  a  mill  where  it  belonged,  is  not  to  be 
placed  on  the  footing  of  an  employee  of  the  railway  company 
under  the  act  of  1868.  If  by  the  negligence  of  employees  of 
the  company  in  shifting  cars  on  such  tracks  without  warning  of 
their  movements,  the  plaintiff  is  injured  without  negligence  on 
his  part,  he  has  an  action  for  damages.  Cftristman  vs.  R,  R, 
141  Pa.,  604.  5.  In  an  action  for  damages  for  the  death  of 
an  employee  of  a  contractor  to  widen  the  road-bed  of  the  rail- 
road company  defendant,  the  evidence  showed  that  he  was 
killed  by  a  passing  train,  which  gave  no  signal  while  he  was 
wheeling  material  on  the  tracks.  The  court  properly  entered  a 
nonsuit  on  the  ground  that  the  case  was  within  the  act  of  April 
4, 1868.  Fleming  vs,R.R,,  2  Monaghan,  743.  6.  The  neg- 
ligence of  a  flagman  in  not  notifying  a  teamster,  who  was  haul- 
ing freight  to  a  car  on  a  railroad,  of  the  approach  of  a  train, 
which,  as  a  result,  struck  his  wagon  and  injured  him,  did 
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not  make  the  company  liable.     Bolt,  &  Ohio  R,  R,  vs.  Colvin^ 
Ii8  Pa.,  230.     Stone  vs.  R.  R,,  132  Pa.,  206. 

XXXVIII.  Neglect  OF  conductor  of  train,  i.  When 
a  railroad  company  knowingly  employs  a  conductor  who  is 
unfit  for  the  business,  it  is  chargeable  with  the  consequences  of 
the  conductor's  negligence,  even  to  one  employed  in  the  same 
general  service.  Knowledge  of  the  superintendent,  possessing 
general  powers,  is  knowledge  of  the  company.  Proof  is 
admissible  of  such  conductor's  accustomed  disobedience  of 
orders  and  of  his  habitual  drunkenness.  In  the  present  case» 
an  engineer  of  the  road  lost  his  life  as  the  result  of  a  collision 
occasioned  by  the  reckless  conduct  of  a  conductor  in  running 
his  train  in  defiance  of  written  orders.  Huntingdon  &  Broad 
Top  Coal  Co.  vs.  Decker,  82  Pa.,  119.  2.  Where  a  conductor 
employed  on  a  train  is  habitually  intemperate  and  unfit  for 
such  service,  and  his  habits  are  known  to  the  superintendent  of 
the  railroad,  entrusted  with  power  to  employ  and  discharge, 
and  who  employed  and  retained  him  in  its  service,  the  com- 
pany is  liable  in  damages  for  the  death  of  a  fellow-employee 
resulting  from  the  carelessness  and  incompetency  of  such 
conductor.  Huntingdon  R.  R.  vs.  Decker ,  84  Pa.,  419.  3.  In 
an  action  for  injury  caused  by  the  collision  of  trains,  evidence 
of  the  habits  and  competency  of  the  conductor  of  a  train  is  perti- 
nent When  a  habit  of  intoxication  in  a  conductor  is  shown, 
it  raises  a  presumption  of  negligence  in  case  of  accident. 
Penna.  R.  R.  vs.  Books y  57  Pa.,  339.  4.  The  conductor  of  a 
railroad  train  has  control  of  the  train  and  all  persons  on  it, 
with  authority  to  preserve  order  and  to  employ  all  the  train- 
men and  passengers  willing  to  assist,  for  these  purposes.  It 
is  his  duty  to  protect  passengers  not  only  from  injury  by 
negligence  or  accident,  but  also  from  violence,  annoyance  and 
interference  by  other  parties.  Duggan  vs.  R.  R.,  159  Pa.,  248. 
5.  A  conductor  of  a  train  has  large  powers  at  his  disposal  to 
preserve  order  in  the  car  and  expel  disturbers  of  the  peace.  He 
may  stop  the  train  and  call  to  his  assistance  firemen,  brake- 
men  and  passengers  willing  to  help.     IHttsburg    R.  R.  vs. 
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Hinds,  53  Pa.,  512.  6.  The  slightest  degree  of  negligence 
on  the  part  of  the  conductor  of  a  car,  resulting  in  injury  to  a 
passenger  without  fault  on  his  part,  will  render  the  company 
liable.  The  legal  presumption  of  negligence  by  the  carrier 
can  be  rebutted  by  showing  that  the  injury  arose  from  an  acci- 
dent, which  the  utmost  skill,  foresight  and  diligence  could  not 
prevent.  Conductors  on  cars  have  control  over  passengers, 
and  may  repress  all  disorderly  conduct  in  their  cars  and  expel 
the  guilty  parties.  Drunken  men  should  not  be  permitted  on 
the  cars,  or  should  be  separated  from  the  orderly  part 
of  the  passengers.  Pittsburg  R.  R.  vs.  Pillow,  76  Pa.,  510. 
7.  Two  drunken  men  engaged  in  a  quarrel  in  a  car  occupied 
by  the  plaintiff,  and  the  latter  lost  an  eye  thereby.  Held, 
that  the  company  was  liable,  as  it  was  the  clear  duty  of  its 
employees  to  repress  all  disorderly  conduct  in  the  cars. 
Pittsburg  &  Connelsville  R,  R.  vs.  Pillow,  22  Pittsburg 
Journal,  98.  8.  A  conductor  will  not  be  held  to  have 
contributed  to  his  own  death  by  going  from  the  cars  of 
his  train  to  the  locomotive  to  give  cautionary  instructions. 
Somerset  R,  R,  vs.  Galbraith,  33  Pittsburg  Journal,  384. 
9.  If  a  conductor  acting  in  the  line  of  his  duty  does 
an  act  in  a  careless,  negligent  or  reckless  manner,  the 
•company  is  liable  for  his  act ;  but  for  his  unauthorized, 
wilful  and  wanton  or  malicious  trespass,  the  company  is 
not  liable.  Penna,  Co,  vs.  Toomejy,  gi  Pa.,  259.  10.  A  con- 
ductor cannot  waive  a  rule  which  by  its  very  terms  he  is  com- 
manded to  enforce.  He  may  neglect  to  enforce  it,  and  where 
the  rule  is  mere  police  arrangement  of  the  company,  such 
neglect  may  amount  to  a  waiver  as  between  the  passenger  and 
the  company.  But  when  the  rule  is  for  the  protection  of 
Jiuman  life,  the  case  is  very  different.  The  conductor  cannot, 
in  violation  of  a  known  rule  of  the  company,  license  a  man  to 
occupy  a  place  of  danger  so  as  to  make  the  company  respon- 
sible. Penna,  R,  R.  vs.  Langdon,  92  Pa.,  21.  11.  Where  a 
rule  of  the  company  directed  the  conductors  of  its  freight 
trains  to  take  their  position  in  the  middle  of  a  train  when  it 
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was  going  down  grade,  held,  not  to  be  contributory  negli- 
gence on  the  part  of  a  conductor  in  going  forward  to  the  engine 
to  give  some  important  directions  to  the  engineer.  While  a 
conductor  should  be  held  to  a  reasonable  observance  of  rules, 
still  he  has  a  general  duty  and  discretion  to  use  his  judgment 
for  the  safety  of  his  train  in  case  of  an  emergency.  Somerset 
&  Cambria  R,  i?.vs.  Galbrcdthy  i09Pa.y.32.  12.  A  railroad 
company  cannot  shield  itself  from  the  consequences  of  its 
negligence,  by  showing  that  a  person  injured  obeyed  specific 
instructions  of  the  conductor,  instead  of  general  directions,  of 
which  he  had  been  informed.  Penna.  R,  R,  vs.  McCloskey^ 
3  Pittsburg  Jotimal,  25.  13.  When  a  conductor  pays  out 
an  illegal  note  in  change  to  a  passenger,  the  penalty  cannot  be 
recovered  from  the  railroad  company,  without  proof  that  such 
company  authorized  the  act.  A  servant  of  a  corporation,  who 
does  an  act  forbidden  by  law,  is  responsible  for  it  in  his  own 
person.     Comm.  vs.  Ohio  R,  R.,  i  Grant,  329. 

XXXIX.  Neglect  of  train  despatcher.  i.  A  train 
despatcher  wielding  the  authority  of  a  railroad  company  in  the 
moving  of  trains  and  in  the  changing  of  schedules,  is  not  a 
fellow-servant  with  the  train  employee ;  and  for  his  negligence, 
which  is  the  proximate  cause  of  an  injury  to  an  employee,  the 
company  is  liable  in  damages.  LeTvis  vs.  Seifert,  ii6Pa.y 
628.  2.  It  is  negligence  in  a  train  despatcher  to  give  an 
indefinite  order,  such  as  to  start  a  train  in  a  few  minutes. 
Lewis  vs.  Seifert,  1 16  Pa«,  628. 

XL.  Neglect  of  engineers,  i  .  There  is  no  duty  on  the 
part  of  a  railroad  company  to  instruct  a  skilled  engineer  in  the 
dangers  of  a  new  locomotive  he  is  set  to  operate,  where  it  is 
of  the  same  general  character  of  the  one  to  which  he  had  been 
accustomed.  The  plaintiff,  a  locomotive  engineer,  was  injured 
while  leaning  out  of  the  cab  window,  by  his  head  coming  in 
contact  with  the  support  of  a  bridge,  owing  probably  to  the  fact 
that  the  width  of  the  cab  on  the  engine  was  somewhat  greater 
than  the  engine  to  which  he  was  accustomed.  Held,  that  he 
was     not    entitled    to   damages.      Bellows  vs.   /?.   i?.,    157 

91 
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Pa.,  51.  2.  In  an  action  against  a  railroad  company  to 
recover  damages  for  the  death  of  an  employee  resulting  from 
an  accident  due  to  the  allied  n^ligence  of  the  company, 
evidence,  on  the  part  of  the  plaintiff,  of  declarations  as  to 
defects  in  the  engine  made  by  officers  of  the  company  after  the 
accident,  and  not  in  contradiction  of  prior  testimony  of  such 
officers,  are  not  admissible.  Erie  &  Wyoming  Valley  R,  R.  vs. 
Smith,  125  Pa.,  259.  3.  A  conductor  of  private  freight  cars 
attached  to  a  train,  at  the  request  of  a  railway  conductor, 
detached  certain  cars.  In  so  doing,  he  fell  off  the  train  and 
was  injured.  If  the  injury  was  caused  by  the  negligence  or 
misconduct  of  the  engineer  of  the  train  in  suddenly  and  unnec- 
essarily increasing  the  motion  of  the  cars,  held,  the  plaintiff 
was  entitled  to  recover  damages.  Cumberland  Valley  R,  R.  vs. 
Myers,  55  Pa.,  288.  4.  The  engineer  of  a  locomotive, 
through  whose  negligence  a  collision  is  about  to  occur,  may, 
perhaps,  in  any  criminal  aspect  of  the  case,  be  justified  in 
leaping  from  the  engine  to  save  himself  from  death,  but  may 
be  held  responsible  or  his  employer  for  an  injury  which 
resulted  from  his  primary  act  of  negligence,  and  was  rendered 
possible  by  his  leaping  from  the  engine.  Bunting  vs.  Honett, 
139  Pa.,  362.  5.  In  an  indictment  for  criminal  negligence  of 
a  railroad  employee,  under  the  act  of  March  22,  1865,  if  the 
defendant's  negligence,  concurring  with  the  negligence  of 
another  employee  of  the  company,  contributed  to  the  accident, 
he  is  as  guilty  as  if  his  own  negligence  had  solely-  caused  the 
collision.  Comm,  vs.  Cook^  8  Pa.  County,  486.  6.  In  an 
action  by  a  locomotive  engineer  against  a  railroad  company  to 
recover  damages  caused  by  the  derailment  of  his  engine,  he  was 
properly  nonsuited,  unless  he  proved  that  the  accident  was 
chargeable  to  the  company's  negligence.  Burrell  vs.  Gowen, 
134  Pa.,  527.  7.  Under  the  act  of  March  22,  1869,  any 
refusal  or  neglect  by  an  employee  of  a  railroad  company  to  obey 
its  rules  is  punishable.  For  an  engineer  to  sleep  at  his  post 
when  on  a  siding  or  otherwise  is  negligence.  Comm.  vs. 
Griffin,  7  Phila.,  679.     8.  Where  an  engineer  knows  a  switch 
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is  not  attended  to  properly,  or  is  defectively  constructed,  and 
does  not  complain  to  the  company,  he  cannot  recover  for 
injuries  sustained  in  an  accident,  caused  by  the  switch  being 
misplaced.  Orrison  vs.  Penna.  Co.,  i  Walker,  134.  9.  If 
the  act  of  an  engineer  or  other  servant  was  wilful  in  running 
into  a  vehicle,  the  corporation  employing  him  would  not  be 
liable ;  but  if  the  damage  resulted  from  the  negligence  or  care- 
lessness of  the  employee,  an  action  upon  the  case  will  lie 
against  the  company  employing  such  an  unskillful  or  negligent 
servant  R,  R.  Co.  vs.  Wilt,  4  Wh.,  147. 

XLI.  Neglect  op  brakeman.  i.  If  a  railroad  company 
sends  a  brakeman,  unfamiliar  with  the  risk,  over  a  portion  of 
the  road,  dangerous  because  of  low  bridges,  on  a  dark  night, 
and  without  warning,  it  is  liable  for  resulting  injuries.  Davis 
vs.  R.  R.,  5  Pa.  County,  567.  2.  Where  a  brakeman  on  a 
railroad  was  engaged  one  dark  night  in  uncoupling  trains,  it 
became  his  duty  to  remain  on  the  steps  of  an  engine  tank 
while  the  engine  backed  to  the  car.  He  jumped  from  this 
position  without  any  apparent  reason  therefor,  and  started  to 
cross  the  track.  The  engine  backed  on  him  and  passed  over 
his  body.  In  an  action  by  his  widow  and  children  against 
the  railroad  company  to  recover  damages  for  his  death, 
alleged  to  have  occurred  while  endeavoring  to  climb  upon  the 
tank  by  reason  of  the  failure  of  the  company  to  provide  proper 
steps,  held,  that  there  was  no  evidence  of  negligence.  Pkila. 
&  Reoiting  R.  R,  vs.  SchertU,  97  Pa.,  450.  3.  An  employee 
of  a  railroad  company,  while  eng^ed  in  his  ordinary  occu- 
pation of  coupling  cars,  had  his  head  crushed  between  the 
ends  of  bridge  irons  projecting  from  the  cars.  The  regulations 
of  the  company  required  its  servants  in  coupling  to  stoop 
below  the  body  of  the  car.  This  employee  knew  of  the  r^u- 
lation,  and  had  been  specially  warned  to  observe  it.  Had  he 
done  so,  the  accident  would  not  have  happened.  Held,  that 
the  deceased  was  guilty  of  the  lack  of  ordinary  care.  North" 
em  Centred  R.  R.  vs.  Husson,  10 1  Pa.,  i.  4.  Where  a  brake- 
man  carelessly  passed  over  the  top  of  freight  cars  for  some 
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unknown  purpose,  and  while  the  train  was  passing  under  a 
bridge  with  which  he  was  familiar,  he  was  knocked  oiT  and 
killed  by  the  platform  of  the  bridge,  his  family  is  not  entitled 
to  damages  from  the  company  for  his  death.  It  is  not  respon- 
sible for  those  dangers  to  which  the  servant  voluntarily  sub- 
jected himself,  even  though  he  did  so  without  carelessness  or 
breach  of  duty.  Pittsburg  R,  R,  vs.  Sentmeyer,  92  Pa.,  276.  5.  A 
brakeman  is  not  guilty  qf  contributory  negligence  in  side-track- 
ing a  car  by  a  flying  switch,  where  the  exigency  of  the  case 
requires  it,  although  ordinarily  a  much  safer  method  could  have 
been  adopted.  Doonervs.  Canal  Co,,  164  Pa.,  17.  6.  If  the  risk 
is  an  ordinary  one,  the  employer  is  not  liable,  even  if  the 
employee  did  use  ordinary  care.  In  the  present  case,  the 
employee,  while  coupling  cars,  was  crushed  by  projecting 
ends  of  the  material  loaded  on  the  cars.  Northern  Central 
R,  R.  vs.  Husson,  3  York  Record,  137.  7.  A  railroad  com- 
pany is  bound  to  keep  its  tracks  in  proper  repair  for  the 
conduct  of  the  business  of  the  road,  and  if  it  fail  to  do  it,  and 
injury  is  thereby  caused  to  its  employees  in  the  performance 
of  their  work,  the  company  may  be  held  responsible  for  negli- 
gence. The  mere  fact  that  a  defect  exists,  is  not  sufficient  to 
entitle  an  employee  who  has  been  injured  to  recover  damages. 
It  must  be  such  a  defect  as  the  duty  of  the  company  toward 
the  person  injured  required  it  to  repair  or  prevent  In  the 
present  case,  a  brakeman  fell  on  a  small  pile  of  ashes  lying 
between  the  tracks,  resulting  in  the  cars  passing  over  him. 
Negligence  of  the  company  was  not  proven.  Costello  vs.  R.  R, 
32  W.  N.,  134.  8.  Where  a  railroad  company  negligently 
places  an  obstruction  over  its  roadway,  dangerous  to  the  lives 
of  its  employees,  it  fails  in  its  duty  to  them,  and  therefore  if 
a  person  enters  the  service  of  the  company  in  ignorance  of 
such  danger,  and  remains  so  until  injured  or  killed  by  it,  the 
company  is  liable  for  damages.  But  if  the  employee  had 
knowledge  of  the  nature  and  d^ree  of  the  peril,  and  con- 
tinued in  the  service  without  protest  and  promise  of  amend- 
ment, the  case  is  different.     The  position   of  a  brakeman  is 
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extra  hazardous,  where  at  times  he  is  compelled  to  ride  on  the 
top  of  freight  cars  which  run  under  low  bridges  which  over- 
hang the  track ;  but  he  assumes  the  dangers  incident  to  the 
service.     Brossman  vs.  R,  R,,  113  Pa.,  499. 

XLII.  Neglect  in  awarding  damages  for  personal 
INJURIES.  I.  The  proper  measure  of  damages  is  the  pecuniary 
loss  sustained  by  the  parties  entitled  to  the  sum  to  be  recov- 
ered without  any  solatium  for  distress  of  mind.  Where  chil- 
dren sue  for  damages  for  the  loss  of  a  father  through  the  alleged 
negligence  of  the  employees  of  a  railroad,  the  loss  is  what  the 
deceased  would  have  probably  earned  by  his  labor  in  his  busi- 
ness during  the  residue  of  his  life,  and  which  would  have  gone 
to  the  benefit  of  his  children,  taking  into  consideration  his  age, 
ability  and  disposition  to  labor,  and  his  habits  of  living  and 
expenditure.  Penna,  R,  R.  vs.  Butler,  57  Pa,,  335.  Penna. 
R,  R.  vs.  Books,  Idem,  339.  2.  In  actions  for  personal  inju- 
ries, damages  may  be  assessed  beyond  those  that  are  merely 
compensatory.  Such  compensation  is  denied  to  those  who 
sue  for  injuries  to  relative  rights.  In  an  action  for  damages 
to  a  passenger  as  the  result  of  a  collision  on  the  railroad,  the 
plaintiff  is  entitled  to  compensation  for  pain.  Penna,  R,  R,  vs. 
Allen^  53  P^v  276.  3.  In  an  action  for  the  negligence  of  a 
railroad  company  which  resulted  in  the  death  of  a  passenger, 
it  is  not  necessary  to  the  recovery  that  the  widow,  mother  or 
next  of  kin,  plaintiffs,  shall  have  had  a  legal  claim  on  the 
deceased  for  support.  There  must,  however,  be  reasonable 
grrounds  to  expect  pecuniary  advantage  from  the  continuance 
of  the  relation,  and  that  the  plaintiff  did  actually  sustain  pecu- 
niary damage  or  loss.  Life,  by  law,  has  a  value  for  the  loss 
of  which  the  survivors  have  a  right  to  be  compensated.  The 
evidence  need  not  show  the  precise  amount  of  the  damages 
in  dollars  and  cents.  The  sound  sense  of  the  jury  must 
ascertain  the  pecuniary  value  from  the  evidence  in  the  case 
as  best  they  may.  Penna,  R,  R.  vs.  Keller,  67  Pa.,  300. 
4.  The  words  "  parents  "  and  *'  children  "  in  the  act  of  April 
26,  1855,  relating  to  actions  for  personal  injuries  by  negligence, 
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are  used  to  indicate  the  family  relation  as  the  foundation  of  the 
right  of  action  without  regard  to  age.  The  rule  is,  that  if 
there  be  a  reasonable  expectation  of  pecuniary  advantage  from 
a  person  bearing  the  family  relation,  the  destruction  of  such 
expectation  by  negligence  occasioning  his  death  will  sustain 
the  action.  Penna,  R,  R.  Co.  vs.  Adams,  55  Pa.,  499.  5.  In 
an  action  on  the  case  by  a  widow  against  a  railroad  company 
for  an  act  of  a  conductor,  which  resulted  in  causing  the  death 
of  her  husband,  the  sum  to  be  recovered  under  the  act  of 
April  26,  1855,  is  the  pecuniary  loss  which  the  widow  suffered 
from  the  death  of  her  husband ;  nothing  can  be  recovered  for 
her  wounded  feelings,  or  by  way  of  vindictive  damages. 
Penna,  R.  R.  Co.  vs.  Vandever,  36  Pa«,  298.  6.  In  a  suit 
brought  by  a  widow  against  a  railroad  for  the  loss  of  her  hus- 
band through  the  negligence  of  the  employees  of  the  company, 
the  jury,  in  awarding  damages,  should  place  a  value  on  the 
life  of  the  deceased,  and  estimate  his  probable  accumulations, 
and  should  consider  his  age,  family  and  usual  wages.  The  obliga- 
tions of  the  widow  to  support  herself  and  children  are  pecuniary 
injuries  to  her  to  be  redressed.  Penna,  R.  R.  vs.  Henderson, 
51  Pa.,  315.  Caiawissa  R.  R.  vs.  Armstrong,  52  Pa.,  282. 
7.  In  an  action  by  a  husband  for  the  death  of  his  wife  by  neg- 
ligence, damages  are  not  given  for  the  suffering  of  die 
deceased  nor  for  the  wounded  feelings  of  the  plaintiff,  but  as  a 
just  compensation  for  the  value  of  the  companionship  and 
services  lost  to  the  husband  by  reason  of  the  premature  death 
of  his  wife.  Penna,  R.  R.  vs.  Goodman,  62  Pa.,  329.  8.  For 
the  damages  occasioned  by  the  negligent  running  of  the  loco- 
motives on  a  railroad,  the  company  is  liable  in  an  action  to  the 
party  injured,  when  the  damages  accrue.  R,  R.  vs.  Lasarus,  28 
Pa.,  203.  9.  In  actions  against  railroad  companies  for  damages 
for  personal  injuries,  there  is  a  tendency  on  the  part  of  juries  to 
find  verdicts  for  plaintiffs  who  are  not  entitled  to  anything,  and 
to  give  exaggerated  amounts  even  in  meritorious  cases  ;  hence 
any  expression  of  the  court  that  the  case  before  the  jury  is  not 
subject  to  the  strict  control  of  l^;al  principles,  is  undesirable, 
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and  may  be  erroneous.  McCloskey  vs.  R,  R,,  156  Pa.,  254. 
10.  The  limitation  of  railroad  companies  for  the  amount  to  be 
recovered  against  them  for  damages  for  negligence  under  the 
act  of  April  4,  1868,  to  1(3000  in  case  of  personal  injuries, 
and  ^5000  in  case  of  death,  was  revoked  and  avoided  by  the 
provisions  of  the  new  constitution.  Penna,  R,  R.  vs.  Bowers, 
129  Pa.,  189.  Conway  vs.  R.  R.,  17  Phila.,  71.  Fleming  \s, 
R.  R.,  21  W.  N.,  526.     MaUhews  vs.  R,  /?.,  20  W.  N.,  575. 

XLIII.  Neglect  by  executing  release  of  damages  for 
PERSONAL  INJURIES.  I.  Where  a  party,  with  full  knowledge 
of  facts,  in  consideration  of  a  railroad  company  paying  the 
funeral  expenses  of  his  minor  son  who  was  killed  while  walk- 
ing on  the  track,  signs  a  release  under  seal  of  all  claims  for 
damages,  it  is  error  for  the  court  to  submit  a  question  of  fraud 
to  the  jury  upon  slight  parol  evidence  to  overturn  such  written 
instrument  The  evidence  of  fraud  must  be  clear,  precise  and 
indubitable  ;  otherwise  it  should  be  withdrawn  from  the  jury. 
Penna.  R.  R,  vs.  Skay,  82  Pa.,  198.  2.  In  an  action  against 
a  railroad  company  to  recover  damages  for  personal  injuries, 
defendant  exhibited  a  release  executed  by  plaintiflf,  who  there- 
upon alleged  that  he  was  under  the  influence  of  anaesthetics 
when  he  executed  it  and  hence  mentally  incapacitated.  The 
case  was  properly  left  to  the  jury.  He  did  not  offer  to  return 
the  money,  and  his  conduct  constituted  an  affirmance  of  the 
release.  Gibson  vs.  R,  7?.,  164  Pa*,  142.  3.  A  contract 
made  in  New  York,  by  which,  in  consideration  of  the  trans- 
portation of  a  circus  train  over  a  railroad,  the  owner  agrees  to 
release  the  railroad  company  from  liability  for  negligence, 
being  valid  in  New  York,  will  be  enforced  in  this  state.  Fore- 
paugh  vs.  R,  R,,  128  Pa.,  217.  4.  Where  an  employee  of  a 
railroad  company  has  become  a  member  of  a  relief  association, 
and  has  agreed  that  the  acceptance  of  benefits  from  the  relief  fund 
for  injury  or  death  shall  operate  as  a  release  against  the  railroad 
company,  which  has  assumed  to  pay  the  expenses  of  the  relief 
association,  the  consideration  to  support  the  release  is  sufficient. 
Ring/evs.R.R.,  i6^Tf9i.yS2i),  Johnsonvs,R.R.,  2  Pa.Dist.,229. 
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XLIV.  Neglect  of  jurisdiction  of  action  at  law. 
I.  An  action  may  be  maintained  in  this  state  against  a  railroad 
company  y  process  being  served  here,  to  recover  damages  in  an 
action  ex  delicto^  for  negligence,  causing  death  in  another  state, 
where  a  statute  of  such  state  is  similar  to  the  Pennsylvania 
statute  authorizing  such  action.  Knight  \s.  R,  R.,  io8  Pa., 
250.  2.  If  a  passenger  be  injured  by  a  negligent  collision  of 
the  trains  of  two  railroad  companies,  he  may  maintain  an 
action  against  both.     Klauder  vs.  McGratk^  35  Pa.,  128. 

XLV.  Neglect  to  protect  from  fright.  Owing  to 
a  collision  of  cars,  the  end  of  a  car  was  projected  with  vio- 
lence against  the  rear  of  a  neighboring  dwelling-house,  caus- 
ing great  fright,  nervous  excitement  and  distress  to  its  occu- 
pant, and  mental  and  physical  pain,  although  no  bodily  injury 
resulted  to  her.  But  mere  fright,  unaccompanied  by  bodily 
injury,  is  not  a  cause  of  action,  otherwise  the  scope  of  what 
are  known  as  accident  cases  would  be  greatly  enlarged.  Neg- 
ligence constitutes  no  cause  of  action,  unless  it  establishes  or 
expresses  some  breach  of  duty.  The  railroad  company  owed 
the  plaintiff  a  duty  not  to  injure  her  person  by  force  or  vio- 
lence, but  it  owed  her  no  duty  to  protect  her  from  fright.  In 
no  case  has  it  ever  been  held,  that  mental  anguish  alone,  unac- 
companied by  an  injury  to  the  person,  afforded  a  ground  of 
action.     Ewing  vs.  R,  R.,  147  Pa.,  43. 

XLVI.  Neglect  in  the  delivery  of  freight,  i.  No 
previous  contract  of  immunity  will  protect  a  carrier  from  the 
results  of  his  own  negligence.  This  cannot  be  provided 
against.  Cotton  vs.  Cleveland  R.  R.,  67  Pa.,  211.  2.  A  con- 
tract by  a  railroad  company,  limiting  their  liability  as  carriers, 
does  not  relieve  them  from  ordinary  care  in  the  performance 
of  their  duty.  The  most  it  can  do  is  to  relieve  them  from  the 
conclusive  presumptions  of  negligence,  which  arise  when  an 
accident  happens  which  is  not  inevitable  even  by  the  highest 
care,  and  to  require  that  negligence  be  actually  proved  against 
them.  Goldey  vs.  Penna.  R.  /?.,  30  Pa.,  242.  3.  A  common 
carrier  may  by  a  special  contract,  and  perhaps  by  notice,  limit 
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his  liability  as  to  every  cause  of  injury,  excepting  that  arising 
from  his  own  or  his  servant's  negligence.  A  bill  of  lading 
limiting  the  responsibility  of  a  railroad  company  in  the  trans- 
portation of  goods,  accepted  by  the  shippers,  puts  the  burden 
of  proof  upon  them  in  the  event  of  the  goods  being  destroyed 
by  fire  while  still  in  the  custody  of  the  company.  Farnham 
vs.  Camden  &  Ambcy  R.  R.,  55  Pa.,  53.  4.  Limitations  in 
the  contract  between  the  original  carrier  and  a  shipper  as  to 
the  exemption  of  liability  of  such  carrier  for  loss  of  oil  frdm 
fire  or  leakage  while  in  transit,  will  not  benefit  a  subsequent 
carrier  to  whom  the  goods  are  transferred  for  delivery  at  their 
destination.  Camden  &  Ambay  R.  R.  vs.  Forsyth,  61  Pa.,  81. 
5.  A  railroad  company  having  receipted  for  merchandise  "  to 
forward"  to  a  point  beyond  its  line,  is  not  responsible  for 
injury  thereto  by  a  subsequent  carrier.  Mtdlarkey  vs.  R.  R.^ 
9  Phila.,  114.  6.  Where  a  railroad  company  undertakes  to 
carry  a  package  entrusted  to  it  beyond  the  terminus  of  its  own 
line,  the  company  becomes  responsible  thereby  for  its  safe 
delivery  at  its  destination.  PkUa.  &  Reading  R.  R,  vs. 
Ramsey,  i  Schuylkill  Record,  3.  7.  A  carrier  may  bind 
himself  to  transport  goods  beyond  his  own  route,  and  thus 
become  responsible  for  the  default  of  those  he  employs  to 
carry  the  remainder  of  the  distance  ;  but  the  proof  of  the  con- 
tract should  be  clear.  Penna.  R.  R.  vs.  Berry,  68  Pa.,  272. 
8.  If  delivery  of  goods  be  made  by  a  common  carrier  to  a 
person  other  than  the  consignee,  though  innocently  and  by 
mistake,  but  without  the  order  of  the  consignor,  the  carrier  is 
liable  to  the  consignor  for  their  value,  in  case  of  loss  thereby. 
Wemwag  ys,  R.  R,,  117  Pa.,  46.  9.  Where  a  box  improp- 
erly directed  was  delivered  to  a  railroad  company  for  trans- 
portation, and  was  safely  carried  to  its  destination,  and  there 
was  delivered  by  reason  of  the  improper  direction  to  the  wrong 
person,  the  company  was  not  liable  for  the  loss.  Lake  Share 
R.  R.  vs.  Hodapp,  83  Pa.,  22.  10.  Where  a  railroad  without 
notice  to  the  consignee  unloaded  goods  at  a  private  platform, 
and  not  at  the  station  where  delivery  was  to  be  made,  it  will 
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be  held  liable  for  the  loss  of  the  goods.  Penna,  R,  R.  vs. 
Mitchell,  24  Pittsburg  Journali  72.  11.  There  was  a  custom 
that  a  railroad  company  should  deliver  freight  on  the  platform 
of  minor  stations,  whose  business  would  not  justify  a  ware- 
house, to  be  received  there  by  the  consignee  on  discharge 
from  the  car.  Held,  that  a  custom  will  control  the  general 
law  of  the  liability  of  carriers,  and  the  delivery  of  the  freight 
on  such  platform  by  the  company  being  proved,  no  liability 
existed  if  the  consignee  failed  to  find  it  there.  McMasters  vs. 
Penna. R.R., 6g  Pa.,  374.  1 2.  In  the  ordinary  railwav trans- 
portation by  common  carriers  of  goods,  there  is  no  obliga- 
tion after  they  reach  their  destination,  but  to  put  them  safely 
in  warehouses.  Express  companies  are  ordinarily  held  to 
personal  delivery,  either  to  the  residence  or  place  of  business. 
American  Express  Co.  vs.  Robinson^  72  Pa.,  274.  20  Pitts- 
burg Journal,  68.  13.  Negligence  is  the  absence  of  care 
according  to  the  circumstances,  and  where  the  circumstances 
are  unusual  or  an  accident  occurs  which  could  not  reasonably 
have  been  anticipated,  as  in  the  case  of  a  fire  burning 
in  the  woods  near  a  railroad  station,  common  carriers  are 
not  bound  to  make  provision  therefor,  and  are  not  respon- 
sible for  a  loss  thereby.  Penna.  R.  R.  vs.  Fries,  87  Pa.,  234. 
14.  Loss  by  fire,  though  it  proceeded  from  no  negligence  on 
the  part  of  the  railroad  company,  would  not  be  a  defence  for 
them  as  common  carriers.  In  this  character,  they  became 
insurers  of  the  property  entrusted  to  them,  and  were  bound  to 
deliver  it  in  all  events,  the  acts  of  God  and  the  public  enemy 
alone  excepted.  McCarty  vs.  N.  Y.  &  Erie  R.  R.,  30  Pa., 
251.  15.  Where  goods  have  been  left  on  the  platform  of  a 
railroad  depot,  the  company  is  liable  as  a  common  carrier  for 
their  loss  by  fire ;  but  where  they  have  been  taken  into  the 
depot  to  await  the  owner's  convenience  in  removing  them,  the 
company  is  liable  only  on  proof  of  its  negligence.  Penna.  & 
N.  Y.  Canal  &  R.  R.  Co.  vs.  Waltman,  i  Walker,  139. 
16.  An  extraordinaiy  flood  compelled  the  crew  of  defend- 
ant's train,  on  which  goods  were  shipped,  to  desert  their  posts 
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for  safety.  No  effort  was  made  to  protect  the  property,  and 
the  cars  were  looted  by  a  mob.  Held,  that  the  plaintiff  was 
entitled  to  recover  from  the  company  the  value  of  his  goods, 
although  had  the  flood  been  the  proximate  cause  of  the  loss,  it 
would  have  relieved  against  defendant's  liability.  Lang  vs. 
R,  R,^2  Pa.  Dist.,  125.  17.  When  any  merchandise  is  on 
the  same  train  with  cars  loaded  with  combustible  substance, 
easily  ignited  by  sparks,  it  is  the  special  duty  of  the  carrier  to 
take  every  available  precaution  against  the.  spreading  of  fire, 
should  it  occur.  A  simple  measure  is  to  have  the  coupling 
of  the  cars  in  such  order  that  any  car  can  be  easily  detached 
from  the  others.  E$npire  Transportation  Co,  vs.  Wamsutta  Oil 
Co.,6i  Pa.|  14.  18.  Where  a  bill  of  lading  exempted  the 
carrier  from  loss  or  damage  on  any  article  by  fire  or  other 
casualty,  while  in  transit  or  in  depots,  and  the  property  was 
destroyed  by  a  mob  near  the  defendant's  depot,  held,  in  the 
absence  of  proof  of  negligence  on  the  part  of  defendant,  the 
plaintiff  was  not  entitled  to  recover.  Hall  vs.  R,  R.,  27  Pitts- 
burg Journal,  117.  19.  The  Pullman  Car  Co.  is  not  a  com- 
mon carrier,  and  cannot  be  held  responsible  for  the  safe- 
keeping of  articles  of  great  value.  Pfaelzer  vs.  Pullman  Car 
Co.,  4  W.  N.,  240.  20.  Where  a  railroad  company  delivered 
goods  to  the  consignee,  when  it  should  have  held  them  sub- 
ject to  the  order  of  a  party  named  in  the  bill  of  lading,  held, 
that  by  such  surrender  of  the  goods  the  lien  of  the  company 
was  released,  and  it  could  not  resume  the  possession  of  the 
property,  nor  maintain  an  action  of  replevin.  Replevin  cannot 
be  maintained,  without  showing  either  a  general  or  special 
property  in  the  plaintiff,  together  with  the  right  of  immediate 
possession.  Lake  Skore  R.  R.  vs.  EUsey,  85  Pa.,  283.  21.  A 
carriage  was  shipped  on  defendants'  railroad.  The  bill  of 
lading  provided,  that  except  the  agents  of  the  defendants  were 
guilty  of  gross  negligence,  they  were  not  to  be  responsible  for 
any  damages  of  railroad  or  of  fire.  The  carriage  reached  its 
destination,  injured  by  fire.  Held,  that  as  the  defendants 
refused  to  account  for  the  cause  of  the  injury,  a  presumption 
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of  negligence  arose,  which  they  must  rebut,  and  the  jury 
must  determine  whether  the  defendants  had  been  guilty  of 
negligence.  Penna.  R.  R.  vs.  Miller,  87  Pa.,  395.  22.  Rail- 
road companies  have  no  right  to  make  any  undue  discrimination 
or  preference  in  their  charges.  Yet  a  company  may  charge  a 
lower  rate  of  freight  for  coal  transported  to  a  manu&cturing 
establishment  from  which  it  obtains  manufactured  products  for 
transportation,  than  to  a  coal  dealer,  whose  business  with  the 
company  is  limited  to  the  coal  transported.  Hoover  vs.  R.  R, 
156  Pa.,  220. 

XLVII.  Neglect  to  deliver  baggage,  i.  A  pas- 
senger who  has  checked  his  baggage  on  a  railroad  and  £ub  to 
receive  it,  is  entitled  to  the  necessary  and  unusual  wearing 
apparel  in  the  trunk  or  valise  adapted  to  his  station  of  life. 
Under  the  constitution,  no  limitation  can  be  made  by  act  of 
assembly  on  the  amount  to  be  recovered  for  injury  to  person 
or  property.  Baker  vs.  R.  R.,  5  W.  N.,  293.  2.  A  clear  and 
explicit  notice  to  passengers,  that  baggage  of  a  passenger  is  at 
the  risk  of  the  owner,  and  that  baggage  is  confined  to  wear- 
ing apparel,  which  notice  is  brought  home  to  the  passenger, 
will  release  the  carrier  from  responsibility,  except  for  acts  of 
gross  negligence.  Ordinary  care,  even  in  case  of  such  special 
notice,  is  required,  however.  Notice  given  in  English  to  a 
German,  who  has  no  knowledge  of  the  contents  of  the  notice, 
will  not  exonerate  the  railroad  company  from  liability  for 
money  commingled  with  wearing  apparel,  in  the  passenger's 
trunk.  R.  R.  Co.  vs.  Buldauf,  16  Pa.,  67.  3.  A  common 
carrier  may  limit  his  liability  by  notice  to  passengers,  that 
baggage  is  at  their  own  risk.  Laing  vs.  Colder,  8  Pa.,  484. 
4.  Where  the  ticket  sold  by  a  railroad  company  to  a  point 
upon  a  connecting  road  contained  a  printed  stipulation,  that 
in  selling,  the  company  acted  as  agent  only  for  roads  beyond 
the  terminus  of  their  road,  and  assumed  no  responsibility  there- 
for, the  company  is  not  liable  to  a  passenger  for  the  loss  of 
baggage  not  occurring  upon  the  line  of  their  own  road.  /^tf. 
Centred  R.  R,  vs.  Schwarzenberger ,  45  Pa.,  208.     5.  Where 
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a  party  obtained  a  check  for  his  trunk  in  Philadelphia  for 
Atlantic  City  from  a  railroad  company  operating  as  a  New 
Jersey  corporation  between  these  two  places,  and  the  trunk 
was  lost  by  the  company,  held,  that  as  the  contract  was  to  be 
performed  in  New  Jersey  by  a  New  Jersey  corporation,  the 
Pennsylvania  act  of  April  11,  1867,  did  not  apply,  and  that 
the  liability  of  the  company  was  to  be  determined  by  the  law 
of  New  Jersey.  Brown  vs.  Camden  &  Atlantic  R.  R.,  83 
Pa«,  316.  6.  Any  regulation  that  deprives  a  passenger  of 
the  right  to  stop  and  receive  his  baggage  at  any  regular  sta- 
tion or  stopping  place  of  the  train  on  which  he  may  be  travel- 
ing, is  necessarily  arbitrary,  unreasonable  and  illegal.  In  the 
present  case,  the  plaintiff's  ticket  would  have  carried  him  to 
the  end  of  the  line,  but  desiring  to  leave  at  a  way  station,  he 
presented  his  check  and  demanded  his  baggage,  but  it  was 
refused  him  until  it  reached  the  final  place  of  destination. 
Pittsburg  &  Cincinnati  R.  R.  vs.  Lyon,  123  Pa.,  140.  36 
Pittsburg  Journal,  286.  7.  It  is  a  complete  defence  to  an 
action  against  a  common  carrier  for  loss  of  baggage,  to  show 
that  the  baggage  was  destroyed  by  a  flood  of  such  unprece- 
dented character  as  to  amount  to  an  act  of  God.  Long  vs. 
R.  R.,  147  Pa.,  342. 

XLVIII.  Neglect  in  transporting  cattle,  i.  If  a 
railroad  company,  transporting  live  stock,  permits  straw  to  be 
used  on  the  cars,  and  a  fire  originate  therefrom,  by  which  the 
animals  are  injured,  it  is  such  negligence  as  will  render  them 
liable  for  the  loss  sustained.  A  contract,  exonerating  the  com- 
pany from  all  claims  for  injury  to  the  stock  whilst  in  their  cars, 
does  not  exonerate  them  from  the  consequences  of  negligence 
in  the  performance  of  their  duties  as  common  carriers. 
Powell  vs.  Penna,  R.  R.  Co.,  32  Pa.,  414.  2.  Cattle  require 
a  speedy  transportation  to  market ;  a  carrier  must  display 
diligence  in  moving  them.  Pittsburg  &  Connelsville  R.  R.  vs. 
McShane,  25  Pittsburg  Journal,  147. 

XLIX.  Neglect  of  liability  by  the  lessee  of  a  rail- 
road. A  lease  made  by  one  railway  corporation  to  another,  by 
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legislative  authority,  exempts  the  lessor  from  liabiUty  for  negli- 
gence in  the  operation  of  the  road  by  the  lessee,  if  no  control  is 
reserved  to  the  lessor.  VonSieuben  vs.  R.  R,,4  Northampton 
Co.,  345. 

L.  Neglect  of  contractors,  i.  A  railroad  company 
employed  an  independent  contractor  to  haul  freight  cars  by 
mule  teams  on  a  street.  These  cars  so  hauled  were  under  the 
exclusive  management  of  the  servants  of  the  contractor.  A 
person  having  been  crushed  between  two  cars,  owing  to  the 
negligence  of  the  contractor's  servants,  suit  was  brought 
against  the  railroad  company  for  damages.  The  company 
defended,  on  the  ground  that  it  was  not  liable  for  injuries  occa- 
sioned by  the  negligence  of  the  servants  of  an  independent 
contractor.  Held,  that  the  company  could  not  in  this  way 
escape  its  charter  obligations,  and  that  it  was  liable  in  damages 
to  the  plaintiff.  PAila.  &  WUminpan  R.  R.  vs.  Hahn,  22 
W.  N.,  32.  2.  Where  a  railroad  company  contracts  for  the 
construction  of  its  road  with  one  who  agrees  to  do  all  the  work 
for  a  stipulated  price,  retaining  to  itself  no  direction  or  author- 
ity as  to  the  means  to  be  employed  by  the  contractor  to  per- 
form the  work,  the  company  is  not  liable  for  damages  resulting 
from  his  negligence,  for  the  contractor  is  exercising  an  inde- 
pendent employment.     Edntundson  vs. R,  R,,  ii\  Pa.,  316. 

Railways.     (Street  Cars.) 

I.  Neglect  in  location  and  construction,  i.  A  rafl- 
way  cannot  occupy  a  street  with  its  track,  even  temporarily, 
unless  such  right  is  clearly  conferred  by  its  charter.  The 
councils  of  a  city  cannot  confer  such  right,  but  the  legislature 
only.  The  unauthorized  occupation  of  a  street  by  a  railway 
track  is  a  nuisance  per  se,  which  equity  will  restrain,  upon 
information  of  the  attorney-general.  Atty.-General  vs.  Ry. 
Co.,  10  Phila.,  352.  2.  Although  the  unauthorized  occupa- 
tion of  a  public  street  by  railway  tracks  may  be  regarded  as  a 
nuisance /^  j^,  which  will  be  enjoined,  an  injunction  against 
it  will  not  be  granted  at  the  suit  of  a  private  citizen,  or  a  cor- 
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poration,  unless  the  plaintiiT  can  make  out  a  case  of  special 
damages.  Sparhawk  vs.  Ry,  Co,^  54  Pa.,  401.  Larimer 
Ry.  Co,  vs.  Ry.  Co,,  137  Pa.,  533.  3.  Where  a  railway 
track  is  on  a  public  street,  owners  of  property  in  the  vicinity, 
to  sustain  a  complaint  for  constructing  and  maintaining  it, 
must  establish  that  it  is  a  public  nuisance,  and  that  they  have 
sustained  special  damage.  DilUy  vs.  Ry,  Co,,  6  York 
Record,  89.  2  Pa.  Dist,  91.  Potts  vs,  Ry,  Co,,  Idem,  200. 
Collins  vs.  Ry.  Co,,  Idem,  417.  4.  The  unauthorized  con- 
struction of  a  railway  on  a  public  street  in  a  city  is  a  nuisance, 
though  a  private  one,  and  may  be  restrained  by  injunction  at  the 
suit  of  a  private  person,  who  may  suffer  an  injury  thereby. 
Watiinws.  Ry,  Co,,  i  Pa,  Dist,  463.  5.  An  injunction  will 
be  granted  to  enjoin  the  erection  of  an  elevated  railroad  upon 
the  street  on  the  application  of  abutting  property  holders, 
where  such  erection  is  not  authorized  by  law.  Potts  vs.  Ele- 
vated R,  R,,  II  Lancaster  Review,  81.  6.  It  is  settled  in 
Pennsylvania,  that  a  private  citizen  may  prevent  the  con- 
struction of  a  street  railway,  provided  he  can  show,  first, 
special  damage  to  himself,  and  second,  that  the  railway 
company  has  no  authority  to  construct  the  proposed 
road.  Shipley  vs.  Ry,  Co,,  13  Phila.,  128.  7.  A  rail- 
way company  was  authorized  to  lay  its  tracks  in  the 
centre  of  a  certain  street,  but  upon  an  open  space  at  an  inter- 
section of  other  streets  there  was  a  slight  deflection  of  the 
track  from  the  centre  line,  to  enter  upon  the  private  property 
of  the  company.  The  company,  being  indicted  for  maintain- 
ing a  nuisance  in  unlawfully  obstructing  the  street  with  such 
track,  upon  showing  that  the  position  of  the  track  did  not  interfere 
with  public  travel,  the  court  held  that  its  mere  location  was 
not  a  nuisance.  Comm,  vs.  Wilkesbarre  Ry.  Co,,  127  Pa., 
278.  8.  A  township  in  giving  consent  to  occupy  streets  and 
roads  cannot  reduce  the  time  limit  fixed  by  the  legislature, 
which  allows  street  railways  two  years  for  the  completion  of 
their  roads.  A  court  of  equity  cannot  direct  the  exclusive 
£^ropriation  of  any  part  of  a  public  highway  by  an  electric 
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railway  company.  Plymouth  vs.  Ry.  Co,,  15  Pa.  County, 
442.  Penna.  R,  R.  vs.  Ry.  Co,,  Idem,  454.  9.  A  special 
injunction  against  the  illegal  construction  of  an  elevated  rail- 
way along  a  public  street  will  be  limited  to  tiiat  portion  of  the 
highway  immediately  fronting  the  property  of  the  complain- 
ant Where  the  wrong  is  against  the  general  public  using  the 
highway,  redress  can  only  be  had  at  the  suit  of  the  pubb'c 
authorities.  CoUins  vs.  Ry,  Co.,  32  W.  N.,  379.  10.  The 
city  of  Philadelphia  is  a  competent  party  to  a  bill  to  restrain 
an  illegal  use  of  a  public  highway  by  an  attempt  to  lay  a  pas- 
senger railway  thereon.  Property  holders  alleging  private 
injury  on  the  line  of  such  railway  are  also  competent  PhUa- 
delphia  vs.  Ry,  Co,,  8  Phila.,  648.  11.  An  electric  passen- 
ger railway  is  bound  to  use  reasonable  care  and  prudence  in 
placing  its  wires  and  poles,  and  to  adopt  all  ordinary  appli- 
ances to  prevent  contact  between  its  trolley  and  feed  wires  and 
the  wires  of  a  telephone  company  stretched  along  or  across 
the  same  highway.     Central  Telephone  Company  vs.  Ry,  Co,, 

1  Pa.  Dist.,  628.  12.  On  a  bill  filed  by  abutting  owners 
s^ainst  a  street  railway  company,  incorporated  under  the  act 
of  May  14,  1889,  ^^  enjoin  the  construction  and  operation  of 
an  electric  railway  on  a  city  street,  newly  paved  with  asphalt 
at  the  expense  of  the  owners,  averring  that  said  construction 
would  impose  an  additional  burden  upon  them,  a  preliminary 
injunction  was  refused.  The  use  of  poles  and  wires  by  elec- 
tric railway  companies  is  no  greater  interference  with  the  own- 
ership of  an  adjoining  property  owner  on  a  street,  than  the 
use  of  streets  for  fire-plugs  or  lamp-posts.  Lockftart  vs. 
Ry.  Co,,  139  Pa.,  419.  13.  When  a  passenger  railway 
once  locates  its  track,  it  has  exhausted  its  franchises  and  can- 
not   lay    an   additional   track.       Worth    vs.    City  Ry.    Co., 

2  W.  N.,  650.  14.  A  street  railway  company,  chartered  by  a 
special  act,  which  is  silent  as  to  the  style  of  rail  to  be  used 
for  its  track,  is  not  confined  thereby  to  the  kind  of  rail  in  use 
when  the  charter  was  granted,  but  may  change  its  form  and 
substitute  another  kind,  provide  it  create  no  greater  obstruc- 
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tion  to  the  street  nor  increase  the  cost  to  the  city  of  keeping 
the  street  in  repair.  Boston  Ry.  Co,  vs.  Boston  City,  133 
Pa.,  505.  15.  There  is  no  mode  provided  by  law  to  com- 
pel a  passenger  street  railway  company  to  give  bond  to  secure 
consequential  damages  to  the  owners  of  property  abutting  on 
the  street.     Button  vs.  Ry.  Co,,  i  Montgomery  Co.,  4. 

II.  Neglect  in  paving  streets,  i.  The  charters  of 
many  street  railways  require  them  to  keep  in  repair  the  whole 
width  of  streets  used  and  occupied  by  them.  Thirteenth  St.  Ry, 
Co,  vs.  Philodelphio,  16  Phila.,  164.  2.  Where  a  city  ordinance 
provides  that  railway  companies  shall  pave  the  streets  occupied 
by  them,  the  fact  that  another  company  occupies  the  same 
street  makes  no  difference.  The  city  may  elect  to  sue  one 
company  for  all,  and  drive  it  to  action  against  the  other  for 
contribution,  or  it  may  sue  each  for  one-half.  No  company 
can  be  compelled  to  pay  for  paving  a  street  not  occupied  by 
it.  Philadelphio  vs.  Second  St.  Ry,  Co.,  10  Lancaster  Review, 
364.  2  Pa.  Dist.,  705.  3.  Where  two  street  railway  com- 
panies are,  by  contract  v/ith  the  city,  each  liable  for  the 
same  paving,  suit  may  be  brought  by  the  city  against  either 
for  the  entire  cost,  leaving  the  company  sued  to  obtain  con- 
tribution from  the  other ;  or  it  may  sue  each  for  one-half  in 
assumpsit.  In  justice  to  the  companies,  for  even  passenger 
railway  companies  are  entitled  to  justice,  suit  should  be  brought 
by  the  city  against  each  company  for  its  proportion  of  the  cost 
of  paving.  The  question  frequently  arises  where  intersections 
are  paved.  Philadelphia  vs.  Ry.  Co.,  33  W.  N.,  522.  4.  Where 
a  railway  company  gave  bonds  to  councils  agreeing  to  keep 
the  streets  on  its  route  in  repair,  and  subsequently  failed  to  do 
so,  necessitating  the  work  to  be  done  by  the  city,  held,  that 
the  company  was  liable  to  the  city  for  the  cost  of  repaving. 
Fronkford  Ry,  Co.  vs.PJulodelphio,  17  W,  N.,  245.  5.  Where 
an  act  of  assembly  or  ordinance  impose  upon  a  railway  com- 
pany the  duty  of  keeping  in  repair  the  entire  roadway  of  the 
streets  occupied  by  it,  the  court  will  see  to  it  that  the  act  or 
ordinance  is  enforced.     Thirteenth   St.  Ry.   Co.   vs.  City,  13 
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W.  N.,  487.  6.  Ordinances  of  the  dty  of  Philadelphia  have 
provided,  that  all  street  railway  companies  should  be  at  the 
entire  expense  of  maintaining,  paving,  repairing  and  repaying 
that  may  be  necessary  upon  any  road,  street,  avenue  or  alley 
occupied  by  them.  This  applies  to  the  entire  roadway  from 
curb  to  curb.  The  necessity  for  this  work  is  to  be  determined 
not  by  the  company  itself,  but  by  the  municipal  authorities, 
who  are  to  determine  the  material  and  how  the  work 
is  to  be  done.  Philadelphia  vs.  Ry,  Co.,  143  Pa.,  444. 
7.  The  Philadelphia  ordinance  of  July  7,  1857,  provides,  that 
it  shall  be  the  duty  of  any  street  railway  company  to  pave  or 
repave  the  highways  occupied  by  its  tracks,  and  should  it 
refuse  or  neglect  to  do  so  for  ten  days  from  the  date  of  notice, 
councils  may  forbid  the  running  of  cars  upon  such  railway 
until  the  same  is  fully  complied  with.  Pltiladdphia  vs.  Ry. 
Co.,  169  Pa.,  270.  8.  Where  the  charter  of  a  passenger  rail- 
way company  provided  that  they  should  keep  so  much  of  the 
streets  from  curb  to  curb  as  may  be  used  by  them,  in  perpetual 
good  repair,  at  the  expense  of  the  corporation,  held,  that  the 
company  were  bound  to  remove  the  debris  washed  into  the 
street  from  a  neighboring  hill  as  the  result  of  an  extraordinary 
rain.  Pittsburg  Ry.  Co.  vs.  Pittsburg,  80  Pa.,  72.  9.  In 
July,  1857,  the  councils  of  Philadelphia  provided  an  ordinance, 
which  is  still  in  force,  that  passenger  railway  companies  shall  be 
at  the  entire  cost  and  expense  of  maintaining,  paving,  repairing 
and  repaving  that  maybe  necessary  upon  any  road,  street  or  alley 
occupied  by  them.  Since  then,  charters  have  been  granted  to 
twenty-seven  passenger  railway  companies,  each  containing  a 
provision  that  the  company  shall  repair  the  streets,  or,  what  is 
equivalent,  that  they  should  be  subject  to  the  city  ordinances. 
Ridge  Ave.  Ry.  Co.  vs.  Philadelphia,  124  Pa.,  223. 
ID.  Where  a  borough  ordinance  provides,  that  a  railway  com- 
pany shall  reconstruct  a  street  upon  which  its  tracks  are  to 
be  laid,  and  to  keep  it  in  good  order,  such  corporation  is  not 
obliged  in  the  future  to  put  down  a  new  and  improved  pave- 
ment on  demand  of  the  borough  authorities.     Norristown  vs. 
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Ry,  Co.,  148  Pa. I  87.  11.  Where  the  legislature  has  imposed 
upon  a  street  railway  company  the  obligation  of  paying  for  the 
original  paving  of  a  street,  an  abutting  landlord  can  set  up 
such  legislative  action  as  a  defence  to  a  suit  brought  by  the 
city  against  himself  to  recover  the  cost  of  such  paving.  PhUa" 
delptda  vs.  Bowman,  166  Pa.,  393.  12.  Where  the  duty  of 
paving  city  streets  is  incumbent  upon  a  street  railway  com- 
pany by  virtue  of  its  charter  and  ordinances  of  councils,  and 
the  duty  is  persistently  neglected  after  repeated  notices,  the 
dty  may  do  the  paving  and  collect  the  cost  from  the  com- 
pany. Philadelphia  vs.  Ry.  Co.,  15  Pa.  County,  29.  3  Pa. 
Dist.,  468.  13.  Where  by  its  charter  a  railway  company  is 
obliged  to  keep  the  streets  on  its  line  in  good  repair,  and  fails 
to  do  so,  the  commissioner  of  highways  will  not  be  enjoined 
from  stopping  the  running  of  the  cars  while  the  city  is  doing 
the  work.  Gray's  Ferry  Ry,  Co,  vs.  Philadelphia,  1 1  Phila., 
368.  2  W.  N.,  639.  14.  A  city  has  authority  to  regulate, 
by  reasonable  ordinance,  the  manner  in  which  a  passenger 
railway  company  shall  lay  its  tracks  on  the  public  street. 
Harrisburg  Ry.  Co.  vs.  Harrisburg,  7  Pa.  County,  584. 

III.  Neglect  TO  REPAIR  ROAD-BED.  i.  Though  a  defect 
in  the  road-bed  of  a  passenger  railway  was  not  caused  by  any 
act  of  the  company,  yet  if  they  knew  of  its  existence,  and  that 
the  street  was  made  dangerous  thereby,  it  was  their  duty  to 
have  it  repaired  ;  otherwise  they  would  be  liable  for  negligence* 
Oakland  Ry.  Co.  vs.  Fielding,  48  Pa.,  320.  2.  It  is  the 
duty  of  a  railway  company  to  keep  its  tracks  in  proper  repair, 
so  as  to  do  no  injury  to  the  public.  This  is  a  condition 
attendant  upon  the  grant  of  the  franchise,  and  if  neglected,  the 
company  is  liable  in  damar^es  for  injury  sustained  by  any  one 
thereby.  Broadwell  vs.  Ry.  Co.,  153  Pa.,  106.  3.  Where 
iron  plates  exist  in  a  street,  used  as  man-holes  or  for  other 
purposes,  it  is  the  duty  of  a  railway  company  agreeing  to  keep 
the  street  in  repair,  to  see  that  they  are  securely  festened,  so 
that  they  will  not  tilt  nor  yield  to  pressure.  Mayberry  vs. 
Ry.    Co.,  9  W.  N.,  404.     4.  A  natural  gas  company,  which 
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is  compelled  to  pay  damages  for  personal  injuries  caused  by 
the  leakage  of  gas  from  a  defective  pipe,  may  recover  from  a 
street  railway  company  whose  negligent  excavation  in  the  street 
caused  the  pipe  to  break.  Philadelphia  C<ninty  vs.  Traction  Co.^ 
165  Pa.,  456.  5.  While  it  is  the  duty  of  a  railway  company  to 
keep  the  paving  under  its  track  in  repair,  it  is  not  negligence  on 
its  part  to  remove  a  depression  maintained  under  its  track 
by  direction  of  the  city,  as  a  means  of  draining  the  street  A 
party  injured  by  falling  at  night  into  this  depression  has  no 
remedy  against  the  company.  Campbell  vs.  Ry.  Co,,  139 
Pa.,  522.  6.  A  street  railway  company  is  bound  to  know 
that  use  and  climatic  influences  will  produce  defects  in  rails,  and 
it  is  bound  to  make  such  a  continued  inspection  as  will  detect 
those  which  are  apparent.  Gilion  vs.  Ry.  Co,,  166  Pa., 
460.  7.  The  city  of  Philadelphia  and  the  passenger  railways 
are  both  liable  in  damages  for  neglect  to  repair  the  streets  over 
which  the  railway  tracks  are  laid.  Philadelphia  vs.  Weller,  4 
Brewster,  24  Leg.  Gaz.  Report,  400.  8.  Where  a  street  railway 
company  is  compelled  to  keep  a  street  repaired,  it  is  liable  in 
damages  for  personal  injury  to  a  pedestrian  who  at  night  in 
attempting  to  cross  the  railway  track  fell  into  a  hole  among 
loose  cobblestones  and  was  run  over  by  the  car.  Kraut  vs.  Ry. 
Co,,  160  Pa.,  327.  9.  Where  the  streets  or  roads  occupied 
by  a  railway  company  are  in  a  dangerous  condition,  it  is  the 
duty  of  the  company  to  give  adequate  warning  to  the  public. 
Wagner  vs.  Ry,  Co.,  158  Pa.,  419.  10.  It  is  the  right  of 
a  street  car  company,  bound  by  its  charter  to  keep  in  repair 
the  streets  occupied  by  it,  to  show  that  a  defect  in  a  street, 
causing  an  injury,  was  the  result  of  the  negligence  of  persons 
other  than  themselves,  and  if  this  fact  be  shown,  the  jury  should 
be  charged  to  find  for  the  defendant  Citizens^  Ry,  Co.  vs. 
Ketcluiin,  122  Pa.,  228.  11.  Where  an  act  of  incorporation 
imposes  upon  a  railway  company  the  obligation  of  keeping  a 
highway  in  repair,  this  not  only  creates  a  contract  with  the 
state,  but  imposes  a  duty  to  the  public,  and  an  action  may  be 
maintained  against  said  company  by  any  private  person  who 
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has  been  injured  by  the  company's  neglect  of  said  duty.  Mul- 
lenvs.  Traction  Co.^  20  W.  N.,  203.  12.  A  railway  company 
is  liable  for  injuries  resulting  from  a  failure  to  keep  the  high- 
ways it  occupies  in  good  repair.  Mayberry  vs.  Ry,  Co.^  15 
Phila.,  253.  13.  A  preliminary  injunction  to  restrain  a  pas- 
senger railway  company  from  salting  its  tracks  will  not  be 
granted,  until  a  trial  at  law  establishes  that  the  salting  is  a  pub- 
lic nuisance.  Boston  vs.  Ry.  Co,,  2  Pa.  County,  639.  14.  It 
seems,  that  it  is  negligence  for  a  street  car  company  to  take  up 
old  rails  from  their  track,  pile  them  in  the  gutter  on  the  street, 
and  leave  them  there  for  several  weeks.  In  the  present  case, 
one  of  the  rails  became  displaced,  resulting  in  the  plaintiff 
tripping  over  it  and  falling.  Souths  de  Ry,  Co,  vs.  Cox,  2 
Honaghan,  140. 

IV.  Neglect  to  use  franchises,  i.  A  grant  in  the 
charter  of  a  passenger  railway  company  of  an  optional  circuit 
over  another  road,  not  having  been  exercised  for  eleven  years, 
is  proof  of  abandonment  of  the  franchise.  Girard  College  Ry. 
Co.  vs.  Ry.  Co.,  7  Phila.,  620.  2.  Where  a  railway  com- 
pany possessed  the  right  under  its  charter  to  lay  a  double 
track,  and  did  so,  and  used  the  same,  but  subsequently  removed 
one  of  the  tracks,  the  remaining  one  answering  for  ten  years, 
at  the  expiration  of  which  time,  on  their  endeavor  to  relay  the 
double  track,  a  bill  was  filed  to  restrain  them  on  the  ground 
of  non-user,  held,  that  there  was  no  ground  of  forfeiture.  Hes- 
tonville  Ry.  Co.  vs.  Philadelphia,  89  Pa.,  210. 

V.  Neglect  to  retain  possession  of  road,  i  .  A  pas- 
senger railway  company  has  no  power  to  lease  its  road  and 
franchises,  unless  expressly  authorized  by  its  charter.  Rafferty 
vs.  Traction  Co.,  39  Pittsburg  Journal,  15.  2.  Street  railway 
companies  have  power  in  this  state  to  make  leases  of  their 
franchises,  to  traction,  cable  or  electrical  passenger  railway 
companies.     Smith  vs.  Ry.  Co.,  2  Pa.  Dist.,  496. 

VI.  Neglect  by  running  cars  on  Sunday.  Running 
passenger  cars  on  Sunday  is  a  violation  of  the  act  of  1794, 
and  is  within  its  penalties,  but  a  private  party  cannot  employ 
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civil  process  to  punish  wrongs  to  the  public.     Sparkawk  vs. 

Union  Railway,  54  Pa.,  401. 

VII.  Neglect  to  run  cars.  An  insurance  company 
insured  a  street  railway  company  from  liability  for  damages 
resulting  from  accidents  caused  by  the  horses,  cars,  plants, 
ways,  works,  machinery  or  appliances  used.  The  car  com- 
pany was  obliged  to  pay  damages  for  personal  injuries  to  a 
passenger  sustained  by  the  upsetting  of  a  large  omnibus  sleigh, 
which  was  used  in  place  of  a  car  while  the  tracks  were 
obstructed  by  snow  and  ice.  Held,  that  the  insurance  com- 
pany was  not  liable  for  the  loss.  Phillipsburg  Car  Co.  vs. 
Fidelity  Co.,  160  Pa.,  350. 

VIII.  Neglect  to  abate  speed.  i.  Where  an  ordi- 
nance prohibited  trains  running  through  the  dty  beyond  a 
stated  rate  of  speed,  a  non-compliance  with  such  ordinance 
will  render  the  company  liable  for  injury  resulting  from  its 
negligence.  Railroad  Co,  ws.  James,  i  W.  K.,  68.  Midhair 
vs.  Ry,  Co.,  5  W.  N.,  190.  2.  A  street  railway  company  is 
guilty  of  gross  negligence  in  running  its  electric  cars  at  a  high 
rate  of  speed  between  obstructions,  in  this  case  piles  of  dirt, 
which  it  had  placed  on  either  side  of  its  track.  Great  care 
should  be  taken  in  running  the  cars  at  such  a  place.  Greeley 
vs.  Ry.  Co.,  153  Pa.,  218.  3.  It  is  proper  to  submit  the 
case  to  a  jury,  where  it  is  shown  that  an  electric  street  car 
approached  a  street  crossing  at  a  high  rate  of  speed,  striking  a 
team  of  spirited  horses  hitched  to  a  long  and  heavy  market 
wagon.  Downey  vs.  Traction  Co,,  161  Pa.,  131.  4.  Rail- 
way cars  have  a  right  to  go  fast,  and  the  mere  fact  that  a  trav- 
eler's horse  takes  fright  at  an  approaching  car  confers  no  right 
of  action  whatever  against  the  street  railway  company.  Its 
right  to  run  its  cars  over  its  tracks  laid  upon  a  public  high- 
way is  equal  to  the  right  of  travelers  to  the  use  of  the  high- 
way. To  create  liability  against  the  company,  the  evidence 
should  clearly  show  that  the  car  was  moving  at  an  unusual 
rate  of  speed ;  at  a  rate  not  allowed  by  the  municipal  ordi- 
nance.     Yingst  vs.  Ry.  Co.,  167  Pa.,  438.      5.  An  electric 


IN    PENNSYLVANIA  1 463 

Railways*  (Street  Cars) — Continued. 
car  should  not  be  permitted  to  run  at  a  reckless  rate  of  speed 
on  a  crowded  thoroughfare  of  a  city.  If  the  defendant  com* 
pany  had  exclusive  right  to  the  street  it  would  present  a  diflfcr- 
ent  question,  but  so  long  as  an  user  of  the  street  in  common 
with  the  public  exists,  it  is  the  duty  of  street  railway  com- 
panies to  exercise  watchful  care  to  prevent  accidents.  Haney 
vs.  TracHon  Co,^   159  Pa.,   398.     Jackson  vs.   Traction  Co., 

Idem,  399. 

IX.  Neglect  resulting  in  collisions,  i.  If  a  person 
suffers  injury  from  the  joint  negligence  of  a  railroad  company 
and  a  street  railway  corporation  causing  a  collision,  he  may 
join  both  companies  in  one  action  for  damages  for  injuries 
received,  and  a  verdict  may  be  rendered  against  both.  Downey 
vs.  Traction  Co.,  14  Pa.  County,  251.  2.  While  separate  suits 
may  be  brought  against  several  defendants  for  a  joint  trespass, 
yet  whenever  the  plaintiff  has  actually  received  from  one  of 
them  satisfaction  for  the  injury  he  sustained,  the  cause  of 
action  is  discharged  against  all.  Where  the  plaintiff,  a  pas- 
senger, was  injured  in  a  street  car  collision,  and  for  money 
paid  released  the  carrier  company  from  all  liability  for  the 
injury,  he  thereby  discharged  the  other  company  also.  This 
is  true,  even  if  the  negligence  of  the  second  company  alone 
occasioned  the  accident,  and  although  the  right  of  action 
against  it  was  expressly  reserved.  Seithervs.  Traction  Co,,  125 
Pa.,  397.  24  W.  K.,  246.  3.  A  common  carrier  of  passen- 
gers is  bound  to  take  every  means  to  avoid  danger  which 
reasonable  foresight  or  prudence  could  suggest.  When  a  pas- 
senger in  a  street  car  is  injured  by  a  collision  with  an  engine  at  a 
railroad  crossing,  di  prima  facie  presumption  of  negligence  on  the* 
part  of  the  street  car  company  arises.  Where  there  is  a  defect  in 
the  condition  of  a  street  car,  in  consequence  of  which  a  passen- 
ger is  injured,  the  company  is  liable.  People's  Ry.  Co.  vs. 
WeilUr^  17  W.  K.,  306.  4.  Where  both  parties  arc  mutually 
in  faulty  owing  to  a  mistake  of  fact,  no  action  lies.  In  the  pres- 
ent case,  the  driver  of  a  dray  stopped  at  what  he  thought  was  a 
safe  distance  from  a  street  railway  track,  but  he  was  mistaken, 
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as  was  also  the  driver  of  the  car,  for  the  car  struck  the  dray. 
There  was  either  no  negligence  or  there  was  joint  negligence. 
Patton  vs.  Traction  Co.^  23  W.  N.,  542.  132  Pa.,  76. 
5.  Where  a  train  of  cars  on  a  steam  railroad  collides  with  a 
street  car  at  a  g^rade  crossing,  and  a  passenger  on  the  street 
car  is  injured,  both  companies  are  answerable  to  the  passen- 
ger if  they  both  were  negligent,  and  the  passenger  may  main- 
tain his  suit  against  either.  A  passenger  in  a  street  car 
approaching  a  grade  crossing  of  a  railroad  is  under  no  obliga- 
tion to  look  and  listen  for  approaching  locomotives,  or  to 
jumpoff  the  car  in  view  of  a  possible  collision.  0*  Toole  ws. 
R.  R.,  158  Pa.,  99. 

X.  Negl£Ct  in  crossing  tracks.  I.  The  case  should 
be  submitted  to  a  jury,  where  the  driver  of  a  wagon  stopped 
near  a  public  crossing  of  a  traction  road,  and  being  signaled 
by  the  company's  watchman  to  cross  the  track,  attempted  to 
do  so,  and  was  struck  by  an  electric  car  and  injured.  The 
car  was  moving  very  rapidly.  Haney  vs.  Traction  Co.,  159 
P&*9  395*  2-  ^  person  about  to  cross  the  tracks  of  a  street 
railway  operated  by  cable  or  electricity,  is  bound  to  look  and 
listen.  While  there  is  no  settled  rule  that  he  should  stop 
before  crossing,  yet  there  may  be  occasions  when  it  will  ako 
be  his  duty  to  stop.  Ontslaer  vs.  Traction  Co.,  168  Pa.,  519. 
3.  In  the  present  case,  the  passenger  on  a  cable  car  got  out  on 
the  north  side,  and  without  waiting  for  the  car  to  move  on, 
he  turned  sharply  around  the  rear  of  the  car  and  started  to 
cross  the  street  There  was  room  between  the  tracks  for  him 
to  stand  in  safety.  Instead  of  looking,  he  stepped  upon  the 
south  track,  and  was  struck  and  injured  by  another  car.  He 
was  properly  nonsuited  for  contributory  negligence.  Buzby 
vs.  Traction  Co.,  126  Pa.,  559.  4.  An  electric  railway  has  the 
right  to  cross  the  tracks  of  a  steam  railroad  at  grade,  but 
must  adopt  such  regulations  as  will  protect  the  public.  Penna. 
R.  R.vs.  Transit  Co.,  11  Pa.  County,  591.  5.  In  a  suit 
against  a  railway  company  for  damages  resulting  from  a  col- 
lision with  a  carriage,  the  plaintiff  was  held  guilty  of  con- 
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tributory  negligence  in  attempting  to  cross  the  track  in  front 
of  a  moving  street  car.  Thomas  vs,  Ry.  Co,^  132  Pa.,  504. 
6  Montgomery  Co.,  461.  6.  A  carriage,  while  being  driven 
across  the  track  of  a  street  railway,  was  struck  by  the  pole 
of  the^:ar  and  injured  Held,  that  the  question  of  the  alleged 
negligence  of  the  respective  drivers  of  the  carriage  and  car 
was  one  of  fact  for  the  jury.  Girard  College  Ry,  Co.  vs. 
Middleton^  3  W.  K.,  486.  7.  Where  plaintiff's  case  &ils  to 
show  that  the  person  injured  was  a  passenger  on  the  defend- 
ant's car,  and  &ils  to  show  any  negligence  by  the  defendant, 
a  nonsuit  will  be  entered.  Dougherty  vs.  Frankford  Ry.  Co,,  5 
W.  N.,  14.  Bcydvs.R.R.,  2  W.  N.,  198.  8.  It  is  the  duty  of  a 
traveler  about  to  drive  across  a  street  railway ,  to  stop,  look  and 
listen  at  the  edge  of  the  track,  and  his  neglect  to  do  so  is  negli- 
gence/^ j^.  While  street  railways  havenot  an  exclusive  right  to 
their  tracks,  their  rights  are  superior  to  those  of  the  traveling  pub- 
lic. Their  cars  have  the  right  of  way.  Ehrisman  vs.  Ry,  Co.^ 
150  Pa.,  180.  Wheelahan  vs.  Traction  Co.,  Idem,  187, 
9.  It  seems  that  a  person  is  not  bound  to  stop  before 
crossing  a  street  railway  track,  but  he  must  look  and 
listen.  The  driver  of  a  wagon  who  approaches  a  street 
railway  crossing,  drives  upon  the  track  without  looking, 
and  comes  into  collision  with  a  car,  is  guilty  of  contributory 
negligence,  and  the  owner  of  the  wagon  cannot  recover  dam- 
ages against  the  company.  The  street  railway  has  become  a 
necessity  in  all  great  cities.  Greater  and  better  facilities  and 
a  higher  rate  of  speed  are  demanded.  The  movement  of  cars 
by  cable  or  electricity  along  crowded  streets  is  attended  with 
danger,  and  renders  a  higher  measure  of  care  necessary,  both 
on  the  part  of  the  street  railways  and  those  using  the  streets 
in  the  ordinary  manner.  The  companies  should  give  notice 
of  the  approach  of  their  car^  to  the  crossings.  Carson  vs. 
Ry.  Co.,  147  Pa.,  219.  10.  It  is  the  duty  of  a  person  on  foot 
or  horseback,  or  with  a  carriage  under  his  control,  moving  on 
the  track  of  a  city  railway,  to  keep  a  look-out  for  a  car  entitled 
to  pass  in  an  opposite  direction  on  the  same  railway,  and  to 
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turn  off  the  track  soon  enough  to  allow  the  car  to  pass  with- 
out impediment.    JatAo  vs.  Ry.  Co,,  4  Phila.,  24. 

XI.  Neglect  BY  OBSTRUCTING  the  tracks,  i.  A  pen- 
alty may  be  enforced  against  any  person  who  obstructs  or 
impedes  the  passage  of  the  cars  of  a  railway  company.  *  Cars 
traveling  on  the  tracks  cannot  turn  out  to  pass  other  vehicles, 
but  such  vehicles  must  turn  out  for  the  cars  to  pass.  A  driver, 
in  unloading  his  wagon,  should  not  place  it  across  railway 
tracks,  but  alongside  of  them.  Comm,  vs.  Donaldson,  32  Pitts- 
burg Journal,  25.  2.  The  substitution  of  the  electric  car  for 
the  horse  car  renders  impracticable  and  dangerous  certain  uses 
of  the  streets  which  were  once  permissible  and  comparatively 
safe,  and  persons  crossing  or  driving  upon  such  streets  must 
conform  to  the  changed  condition.  A  driver  who,  in  unload- 
ing, places  his  horses  squarely  across  the  track  of  a  railway  on 
a  dark  night  at  a  point  where  there  is  a  descending  grade,  is 
guilty  of  contributory  negligence  and  cannot  recover  for  injury 
to  his  horses  by  a  passing  car.  Winter  vs.  Ry.  Co,,  153 
Pa.,  26.  Gilmore  vs.  Ry.  Co.^  Idem,  31.  3.  A  street  rail- 
way company  has  the  absolute  right  to  the  free  and  unob- 
structed use  of  its  tracks  while  running  its  cars.  The  driver 
of  a  vehicle  upon  the  track  of  a  street  railway  must  be  on  his 
guard  and  get  off  the  track  when  a  car  approaches ;  a  failure 
to  do  so  amounts  to  contributory  negligence.  Quinby  vs.  Ry. 
Co.,  2  Delaware  Co.,  285.  4.  Street  railway  companies  have 
not  an  exclusive  right  to  the  highways  upon  which  they  are 
permitted  to  run  their  cars,  or  even  to  the  sole  use  of  their 
own  tracks.  The  public  has  a  right  to  use  those  tracks  in 
common  with  the  railway  companies,  although  the  rights  of 
the  latter  to  them  may  be  superior  to  the  rights  of  the  former. 
Hence,  it  is  the  duty  of  passenger  railway  companies  to  exer- 
cise watchful  care  to  prevent  accidents  or  injuries  to  persons 
who,  at  the  moment,  may  be  unable  to  get  out  of  the  way  of 
a  passing  car.  Gibbons  vs.  Wilkesbarre  Ry.  Co.,  155  Pa.,  279. 
5.  While  street  railways  have  not  an  exclusive  right  to  their 
tracks,  their  rights  are  superior  to  those  of  the  traveling  public 
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Their  cars  have  the  right  of  way,  and  it  is  the  duty  of  the 
dtizen,  whether  on  foot  or  in  vehicles,  to  give  unobstructed 
passage  to  the  cars.  On  the  other  hand,  it  is  the  duty  of  the 
companies  to  see  that  their  motormen  shall  be  on  the  alert,  not 
only  at  the  crossings,  but  everywhere  upon  the  tracks,  to  see 
that  citizens  are  not  run  down  and  injured.  Ehrisman  vs.  Ry, 
Co,,  150  Pa.,  180. 

XII.  Neglect  in  frightening  horses,  i.  Street  car 
companies,  having  as  much  right  to  run  cars  on  the  streets  of 
the  city  as  other  citizens  to  drive  their  horses  through  them, 
are  not  responsible  for  horses  taking  fright  at  the  movements 
of  their  cars.  Hazel  vs,  Ry,  Co,,  132  Pa.,  96.  2.  It  is  not 
negligence  in  the  driver  of  a  car  to  ring  the  bell  of  the  car  as 
he  passes  a  team  ;  it  is  negligence  not  to  do  so,  and  if  by  such 
ringing  a  horse  was  frightened  and  ran  in  frbnt  of  the  car  and 
was  injured,  there  was  not  such  negligence  on  the  part  of  the 
car  driver  as  to  submit  the  case  to  a  jury.  PkUa.  Traction 
Co,  vs.  Bemheimer,  125  Pa.,  615.  Sieiner  vs.  Traction  Co., 
134  Pa.,  199. 

XIII.  Neglect  of  pedestrians  and  workmen  in 
streets.  I.  He  who  voluntarily  places  himself  in  a  position 
of  known  danger,  is  negligent,  and  cannot  recover  damages 
if  injured.  Where  a  workman  attempts  to  work  between  the 
tracks  of  a  street  railway  and  a  pile  of  building  materials 
close  to  the  track,  he  is  guilty  of  contributory  negligence.  Fer- 
guson vs.  Traction  Co.,  20  Phila.,  249.     9  Pa.  County,  147. 

2,  The  plaintiff,  an  employee  of  a  city,  was  engaged  in  laying 
a  water-pipe  under  defendant's  track.  In  lifting  the  pipe  into 
the  trench,  plaintiff  was  compelled  to  stand  over  the  rail  in  the 
car  track  with  his  back  towards  approaching  cars.  The  cars 
were  drawn  over  the  ditch  by  horses  attached  to  a  rope  and 
driven  outside  the  tracks.  In  the  present  case  no  warning  was 
given,  and  the  workman  was  struck  and  injured  by  the  car. 
The  question  of  negligence  and  of  contributory  negligence  was 
properly  left  to  the  jury.     Owens  vs.  Ry,  Co,,  155  Pa.,  334- 

3.  A  street  railway  and  a  pedestrian,  having  each  the  right  of 
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WBy  upon  a  public  highway,  each  is  bound  JLO  be  on  the  look- 
out for  the  other ;  but,  as  the  railway  is  necessarily  confined 
to  its  track,  the  right  thereon  of  the  person  on  foot  is  subordi- 
nate to  that  of  the  railway  company.  The  plaintiff,  on  the 
other  hand,  could  use  the  whole  road.  In  the  present  case  the 
street  was  covered  with  snow  and  slush,  except  where  the 
track  had  been  cleaned.  The  track  was  the  more  dangerous, 
but  the  more  comfortable  path  for  a  pedestrian,  and  in  the 
present  case^  as  the  car  was  moving  slowly,  the  least  care  on 
the  part  of  the  plaintiff  would  have  prevented  the  accident. 
Warner  vs.  Ry.  Co.,  141  Pa.,  615. 

XIV.  Neglect  of  conductors,  i.  The  fact  that  the 
conductor  of  a  street  car  is  inside  the  car  when  it  has  slowed 
up  at  a  street  crossing  for  a  passenger,  is  no  evidence  of  negli- 
gence on  the  part  of  the  railway  company.  A  passenger  who 
attempts  to  get  on  board  a  street  car,  especially  if  it  is  in 
motion,  and  the  conductor  inside,  must  be  held  to  a  reasonable 
degree  of  care.  A  conductor  cannot  be  on  the  platform  at  all 
times.  His  duty  requires  him  to  pass  inside  frequently  to 
collect  fares.  Picardws.  Ry.  Co.  147  Pa.,  195.  2.  While 
undoubtedly  a  conductor  of  a  street  railway  car  would  not  be 
justified  in  forcing  a  trespassing  child,  in  this  case  a  newspaper 
boy,  to  jump  from  the  platform  of  a  moving  car,  he  had  a 
right,  as  soon  as  the  car  should  stop,  to  hasten  the  boy's  exit, 
in  order  to  facilitate  the  admission  of  passengers.  Pushing  his 
ann  was  not  a  wanton  or  malicious  act.  Phila.  Traction  Co.  vs. 
Orbann,  1 1 9  Pa. ,  47.  3 .  A  municipal  ordinance  of  Philadelphia 
provides,  that  conductors  of  passenger  railway  cars  shall  st<^ 
their  cars  and  cross  the  trapks  of  steam  railroads  in  advance  oi 
their  cars  under  penalty  for  failure.  Held,  that  the  ordinance 
does  not  apply  to  cars  on  which  one  man  acts  as  both  con- 
ductor and  driver.  PliUa.  &  Reading  R.  R.  vs  Boyer,  47 
Pa.,  92.  4.  A  passenger  is  not  justified  even  by  the  instruc- 
tions of  a  conductor,  in  doing  that  which  is  per  se  negligent, 
or  in  violating  the  rules  of  the  company,  of  which  he  has 
notice,  which  prohibited  exit  from  the  front  platform.     Riilfy 
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vs.  Green  St.  Ry,  Ci?.,  4  W.  N.,  273.  5.  The  refusal  or  neglect 
of  a  conductor  to  stop  a  car  when  requested,  does  not  justify 
a  passenger  in  jumping  from  it  while  it  is  in  motion.  Hagan 
vs.  Ry.  Co,,  10  W.  N.,  360.  6.  The  conductor  of  a  street 
railway  assaulted  a  passenger  while  he  was  upon  the  car.  Held, 
that  while  an  employer  is  not  responsible  for  the  wilfully  tor- 
tious acts  of  an  employee  as  a  general  rule,  yet  in  this  case  the 
conductor  violated  a  duty,  and  the  company  was  responsible. 
Smith  vs  Ry,  Co,,  17  Phila.,  184. 

XV.  Neglect  of  gripmen,  motormen  and  drivers. 
I .  The  gripman  of  a  cable  car  should  always  be  on  the  alert 
to  avoid  danger,  and  his  attention  should  never  be  diverted 
from  his  duties.  He  should  keep  his  eye  constantly  on  the 
track  before  him,  and  should  allow  no  one  to  ride  with  him 
in  the  cab.  Schnurvs.  Traction  C^:?.,  153  Pa.,  29.  2.  A  boy 
riding  on  a  car  was  wantonly  struck  by  the  driver  and  thereby 
thrown  off  the  car ;  the  car  wheel  passed  over  him.  Held,  in 
a  suit  against  the  car  owners,  that  they  were  not  liable  for  the 
act  of  the  driver  in  striking  the  boy,  but  were  liable  for  negli- 
gently driving  over  him.  A  master  is  liable  for  the  wilful  con- 
duct of  his  servant,  if  within  the  scope  of  his  authority. 
Pittsburg  Ry,  Co,  vs.  Donahue,  70  Pa.,  119.  3.  Where  the 
gripman  of  a  motor  car  runs  his  car  at  a  high  rate  of  speed, 
reckless  of  the  probable  chances  of  a  collision  with  wagons 
ahead  of  the  car  on  the  track,  and  a  collision  occurs,  the  ques- 
tion of  the  company's  negligence  is  for  the  jury.  Tkatchervs, 
Traction  Co,,  166  Pa.,  67.  4.  So  long  as  a  common  user  of 
streets  exist  in  the  public,  it  is  the  duty  of  street  railway  com- 
panies to  exercise  such  watchful  care  as  will  prevent  accidents 
or  injuries  to  persons  who,  without  negligence  on  their  own 
part,  may  not  at  the  moment  be  able  to  get  out  of  the  way  of 
a  passing  car.  The  degree  of  care  to  be  exercised  must 
necessarily  vary  with  the  circumstances  of  each  case.  In  the 
present  case,  the  driver  of  a  wagon  hitched  his  horse  at  a  place 
where  there  was  not  room  for  a  street  car  to  pass  the  end  of 
the  wagon.     Disregarding  the  driver's  warning  to  stop,  the 
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motorman  of  a  car  ran  into  the  rear  of  the  wagon.  Keshur 
vs.  Traction  Co.,  158  Pa.,  422.  5.  The  plaindflfwas  upon  the 
rear  platform  and  about  to  enter  a  street  car,  when  the  driver 
whipped  up  to  avoid  a  collision  with  a  runaway  team.  The 
abrupt  jolt  threw  the  plaintiff  to  the  ground,  when  she  was 
struck  by  the  runaway  and  injured.  Held,  that  even  if  the 
car  driver  was  guilty  of  negligence,  such  negligence  was  not 
the  proximate  cause  of  the  injury,  and  the  plaintiff  could  not 
recover.  South  Side  Ry.  Co.  vs.  Trick,  117  Pa.,  390.  6.  A 
boy  ten  years  of  age  got  on  the  front  platform  of  a  car  by  the 
driver's  invitation.  Subsequently  the  driver  ordered  the  boy 
to  get  off  without  stopping  the  car,  though  requested  by  the 
boy  to  do  so.  The  boy  was  injured  and  sued  the  company 
for  damages.  Held,  that  the  question  of  the  boy's  contribu- 
tory negligence  was  properly  submitted  to  the  jury.  HesUm- 
ville  Ry.  Co  vs.  Gray,  3  W.  K.,  621.  7.  In  an  action  against 
a  passenger  railway  for  negligently  running  over  a  pedestrian 
at  a  public  crossing,  evidence  that  the  car  was  being  driven 
with  more  than  ordinary  speed,  and  that  the  driver  did  not  see 
the  deceased  until  ailer  he  was  run  over,  is  sufficient  evidence 
of  negligence  to  take  the  case  to  the  jury.  West  PUla.  Ry. 
vs.  Mtdhair,  6  W.  N.,  508. 

XVI.  Neglect  in  starting  cars.  i.  Where  a  street 
car  is  stopped  so  suddenly  as  to  throw  a  passenger  from  her 
seat,  and  to  brealc  a  glass  in  the  car  window,  a  presumption 
of  negligence  arises  on  the  part  of  the  company.  Oatv  vs. 
Traction  Co.,  158  Pa.,  41 1.  2.  Although,  as  a  rule,  a  street 
car  company  is  not  liable  for  injuries  to  passengers  caused  by 
starting  its  cars,  yet  it  is  so  liable  when  the  method  taken  to 
start  the  car  is  an  unusual  one.  In  the  present  case,  the 
horses  were  baulky,  and  the  driver  of  a  team  of  eight  mules 
hitched  them  to  the  street  car.  The  team  started  with  a 
sudden  jerk,  which  threw  a  woman  backward  in  the  aisle, 
injuring  her  spine.  The  question  of  negligence  in  such  case  was 
for  the  jury.  Continental  Ry.  Co.  vs.  Swain,  13  W.  N.,  41. 
3.  A  party  attempted  to  enter  a  railway  car,  which  had  stopped 
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for  that  purpose.  At  that  moment,  the  driver  of  the  car,  seeing 
a  runaway  horse  coming  up  a  side  street,  whipped  up  his  horses 
to  avoid  collision.  The  passenger  was  thrown  from  the  step 
of  the  car  by  the  sudden  start  of  the  vehicle  and  was  struck 
and  injured  by  the  runaway  horse.  In  an  action  against  the 
railway  company  to  recover  damages,  held,  that  the  act  of  the 
driver  in  starting  the  horses  was  the  remote  and  not  the  prox- 
imate cause  of  the  injury,  and  the  jury  should  have  been 
instructed  to  find  for  the  defendant.  South  Side  Ry.  Co.  vs. 
Tricky  20  W.  N.,  325.  4.  Where  the  plaintiff  thought  a  rail- 
way car  was  about  to  stop  on  his  signal,  and  that  he  had  a 
right  to  attempt  to  get  on,  and  the  car  abruptly  started  before 
he  was  safely  seated  in  the  car,  and  an  injury  resulted  therefrom, 
he  is  entitled  to  a  verdict  for  damages.  Walters  vs.  Traction  Co. , 
161  Pa.,  36.  5.  Where  the  driver  of  a  bob  tail  car,  under  the 
belief  that  a  female  passenger  of  advanced  age  had  alighted 
from  the  car,  abruptly  started  the  vehicle,  resulting  in  the  pas- 
senger being  thrown  to  the  ground  and  injured,  held,  that  the 
declarations  of  the  president  of  the  railway  company,  who  had 
no  personal  knowledge  of  the  accident,  and  the  subsequent 
discharge  of  the  driver  from  his  position,  were  not  evidence. 
Lombard  &  South  Sts.  Ry.  Co.  vs.  Christian,  124  Pa.,  114. 

XVII.  Neglect  in  riding  on  platform,  i.  It  is  not 
contributory  negligence,  per  se,  for  a  passenger  to  ride  on  the 
front  platform  of  a  crowded  street  car  without  objection  by  the 
driver  or  conductor.  The  court  will  not  say,  as  a  matter  of 
law,  that  it  is  negligence  on  the  part  of  the  company  not  to 
furnish  a  guard  for  the  front  platform.  In  this  case,  a  boy 
under  fourteen  got  upon  the  lower  step  of  the  front  platform, 
was  knocked  off  by  the  jolting  of  the  car,  run  over  and  injured. 
Held,  that  the  question  of  negligence  and  of  contributory 
negligence  were  for  the  jury.  West  PhUa.  Ry.  vs.  Gallagher, 
108  Pa.,  524.  2.  It  may  not  be  negligence, /^  j^,  to  permit 
passengers  to  stand  on  the  platform,  yet  it  is  frequently  very 
annoying  to  persons  getting  in  or  out  the  cars,  and  to  ladies 
especially  offensive.     If  a  conductor  permitted  a  passenger  to 
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remain  standing  on  the  platform  in  such  a  position  as  to 
deprive  an  alighting  passenger  from  that  support  which  would 
have  protected  her  from  injury  from  steps  slippeiy  with  ice, 
the  jury  is  the  proper  tribunal  to  decide  the  question  of  n^Ii- 
gence.  Neslie  vs.  Ry.  Co.^  113  Pa.,  304.  3.  It  is  not  con- 
tributory negligence,  per  se,  to  stand  on  the  front  step  of  a  rail- 
way car  with  the  assent  of  the  driver.  The  risk  in  traveling 
at  the  rate  of  six  miles  an  hour  is  not  to  compare  with  the 
risk  when  the  speed  is  from  thirty  to  sixty  miles.  An  act 
which  would  be  gross  carelessness  in  a  passenger  on  a  train 
drawn  by  steam  power,  might  be  prudent  if  done  on  a  horse 
car.  Street  railway  companies  deem  their  platforms  a  place 
of  safety,  and  so  do  the  public.  The  highest  speed  of  a 
horse  railroad  car  is  very  moderate,  and  the  driver  easily 
controls  it,  and  stops  the  car  by  means  of  his  voice,  his  rdns 
and  his  brake.  In  turning  an  angle  at  the  comer  of  streets, 
passengers  expect  he  will  drive  slowly.  A  street  railway  com- 
pany has  the  right  to  carry  passengers  on  the  platforms  of  its 
cars,  and  if  a  passenger  be  injured  while  standing  there,  the 
question  of  negligence  is  for  the  jury.  Germantown  Ry,  Co, 
vs.  Walling  97  Pa.,  55.  4.  Plaintiff,  who  was  riding  on  the 
rear  platform  of  a  crowded  street  car,  was  struck  by  the  pole 
of  the  car  following,  and  seriously  injured.  Held,  that  in 
riding  in  this  place,  he  was  not  guilty  of  contributory  negli- 
gence ;  that  although  the  accident  would  not  have  happened 
had  he  not  been  in  that  position,  yet  the  position  was  but  a 
condition  and  not  the  cause  of  the  injury,  and  that  the  court 
properly  withheld  from  the  jury  the  question  of  contributory 
negligence.  Thirteenth  St.  Ry.  Co.  vs.  Boudrou,  92  Pa.,  475. 
5.  Even  if  a  street  car  rear  platform  be  not  necessarily  a  dan- 
gerous place  for  a  passenger  who  could  find  no  room  in  a 
crowded  car,  the  question  arises  did  he  use  proper  and  ordi- 
nary care  while  there.  If  he  sat  upon  the  railing,  or  did  not 
use  proper  care  to  prevent  himself  being  pushed  off  or  Ming 
off,  then  he  was  negligent.  If  he  was  requested  by  the  con- 
ductor to  go  inside  the  car,  and  refused  or  neglected  to  do  so, 
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and  was  standing  with  but  one  foot  on  the  step,  and  clinging 
to  the  dasher,  though  a  mere  child  of  fourteen,  he  was  guilty 
of  negligence.    Randall  vs.  Ry.  Co.^  139  Pa.,  464.     6.  It  is 
not  contributory  negligence  on  the  part  of  a  passenger  to  ride 
on  the  platform  of  a  street  car.   In  the  present  case  the  plaint- 
iff was  standing  on  the  rear  platform  of  defendants'  car,  from 
which  he  was  dislodged  by  a  sudden  jolt  and  swing  of  the  car 
as  it  was  driven  rapidly  round  a  curve,  was  thrown  into  the 
street  and  badly  injured.     Dickson  vs.  Ry,  Co,,  19  Phila.,  430. 
7.  It  is  not  of  Itself  negligence,  either  on  the  part  of  a  pas- 
senger or  on  the  part  of  a  street  railway  company,  that  an 
adult  or  a  person  reasonably  competent  to  take  care  of  himself, 
should   occupy  by  permission  a  place   on  a  platform  of  a 
crowded  passenger  car.     The  carrier,  however,  is  bound  to 
higher  care  and  vigilance,  when  the  platform  is  crowded,  as 
that  place  is  more  dangerous  than  a  seat  inside  the  car.     In 
the  case  of  children  of  tender  age,  it  is  held  to  be  gross  neg- 
ligence to  allow  them  to  ride  on  the  front  platform  of  a  crowded 
car.     Sandford  vs.  Ry,  Co.,  136  Pa.,  92.     Pittsburg  Ry.  Co. 
vs.  Caldwell,  74  Pa.,  421.     8.  It  is  not  negligence  in  a  pas- 
senger on  a  railway  car  to  occupy  a  dangerous  place  on  the 
car,  if  it  is  the  only  one  that  he  can  find,  and  his  so  doing  is 
assented  to  by  the  company's  agent.    One  who  voluntarily 
stands  on  the  platform  of  a  car  is  not  within  this  principle,  and 
it  does  not  necessarily  vary  the  case,  that  the  conductor  col- 
lects his  fare  without  requiring  him  to  take  a  less  exposed  posi- 
tion ;  but  receiving  a  passenger  when  there  is  no  sitting  or 
standing  room  within  the  car,  is  a  tacit  assurance  that  he  will 
be  reasonably  safe  outside.   Walling  vs.  Ry,  Co.,  12  Phila.,  309. 
9.  Where  a  passenger  alighted  from  the  front  platform  of  a 
moving  car,  held,  that  he  was  guilty  of  contributory  negli- 
gence.    Fry  vs.  Ry.  Co.,  17  Phila.,  61.     10.  It  was  contribu- 
tory negligence  for  a  man  to  mount  the  step  of  a  moving  car, 
and  instead  of  passing  within,  remain  on  the  step,  where  he 
was  struck  therefrom  by  a  standing  post,  with  the  position  of 
which  he  was  fiimiliar.     Aitkin  vs,  R,  R,,  142  Pa.,  47. 
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XVIII.  Neglect  in  care  of  passengers,  i.  In  the 
case  of  passengers,  carriers  are  bound  to  the  exercise  of  the 
utmost  degree  of  diligence  and  care.  The  slightest  neglect 
against  which  human  prudence  and  foresight  may  guard,  and 
by  which  hurt  or  loss  is  occasioned,  mil  render  them  liable. 
In  other  cases,  they  are  bound  to  the  exercise  of  ordinary  care 
only.  Pitcher  vs.  Ry.  Co,^  2  Lackawanna  Jurist,  87.  2.  The 
happening  of  an  accident  to  a  passenger  on  a  street  car,  if  the 
accident  is  connected  with  the  means  of  transportation,  raises 
a  presumption  of  negligence  on  the  part  of  the  company. 
Clew  vs.  Traction  Co,^  158  Pa«,  410.  3.  The  rule  that  where 
a  passenger  is  injured  mthout  his  fault,  the  burden  of  disprov- 
ing negligence  is  upon  the  railroad  company,  does  not  apply 
where  the  injury  comes  wholly  from  without,  and  does  not 
result  from  any  defect  in  the  track,  cars,  machinery  or  motive 
power.  Federal  St.  Ry.  Co.  vs.  Gibson,  28  Pittsburg  Jour- 
nal, 247.  4.  In  an  action  against  a  street  railway  company 
to  recover  damages  for  an  injury  to  a  passenger  caused  by  a 
collision  with  another  car  of  the  defendant  company  while 
turning  a  curve,  the  fiict  that  the  plaintiff  was  sitting  with  his  arai 
resting  on  the  window  sill  wholly  within  the  car,  and  by  the  jolt 
it  was  thrown  out  and  injured,  is  not  contributory  negligence,/er 
se.  Germantown  Ry.  Co.  vs.  Brophy,  105  Pa.,  38.  5.  Where 
a  traveler  puts  his  elbow  or  arm  out  of  a  car  window  vol- 
untarily and  without  any  compelling  cause,  it  must  be  r^;arded 
as  negligence,  in  se.  The  unconscious  projection  of  the  arm 
beyond  the  window  makes  no  difference.  But  the  mere  rest- 
ing of  the  arm  on  the  window  sill  without  protrusion  cannot 
be  reg^arded  in  itself  as  an  act  of  contributory  negligence. 
Peoples  Ry.  Co.  vs.  Lauderbach,  4  Pennypacker,  406. 
6.  Where  a  passenger  in  a  railway  car  is  injured  by  the  act  of 
a  third  party,  over  whom  the  railway  company  has  no  con- 
trol, the  passenger  must  show  not  only  that  the  company  was 
guilty  of  negligence,  but  that  he  was  not  guilty  of  contributory 
negligence.  A  passenger  on  a  street  car  was  struck  and 
injured  by  a  passing  load  of  hay.     If  the  injury  or  its  proxi- 
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mate  cause  in  part  at  least  was  caused  by  the  sole  negligence 
of  the  driver  of  the  wagon,  or  if  the  passenger  himself  con- 
tributed to  the  injury,  there  should  be  no  recovery  against  the 
company.  It  was  for  the  plaintiff  to  prove  the  negligence  of 
the  company.  The  burden  of  proof  was  not  upon  the  com- 
pany to  disprove  n^ligence.  Federal  St  Ry.  Co,  vs.  Gibson^ 
96  Pa.,  83.  7.  Where,  in  a  crowded  passenger  car,  a 
woman  passenger  was  unable  to  obtain  a  seat,  and,  owing 
to  a  close-fitting  dress,  could  not  avail  herself  of  the  straps 
suspended  from  the  roof  of  the  car,  and  by  the  sudden 
stopping  of  the  car  was  thrown  on  the  floor  and  badly  injured, 
it  was  for  the  jury  to  say  whether  she  was  guilty  of  contributory 
negligence.  West  PhUa,  Ry,  Co,  vs.  Whipple,  5  W.  K.,  68. 
8.  A  lady  passenger  in  a  crowded  street  car  is  bound  to  hold 
on  to  the  straps  suspended  from  the  roof  of  the  car,  if  with 
ordinary  convenience  she  can  do  so,  to  avoid  accident  But 
she  is  not  to  be  held  to  the  same  strict  rule  as  a  man  in  such 
cases.  Her  physical  formation  and  her  mode  of  dress  may 
render  it  difficult  for  her  to  reach  the  straps.  In  this  case,  the 
car  came  to  a  sudden  stop  by  encountering  an  obstruction  at 
the  terminus  of  its  route,  and  a  lady  passenger  standing  in 
the  aisle  of  the  car  and  not  holding  on  the  straps,  was  thrown 
on  her  &ce  on  the  floor  of  the  car  and  seriously  injured.  The 
jury  awarded  her  damages.  Whipple  v%,  Ry,  Co,,  ii  Phila., 
345.  9.  In  an  action  against  a  street  railway  company  for 
negligently  overcrowding  the  cars,  resulting  in  a  passenger 
being  pushed  off  the  platform  and  injured,  where  the  evidence 
shows  that  the  passenger  was  alone  on  the  platform,  and  was 
pushed  therefrom  by  passengers  leaving  the  car,  who  were  not 
disorderly,  held,  that  the  plaintiff  was  not  entitled  to  recover. 
Randall  vs.  Ry,  Co,,  8  Pa.  County,  277.  10.  It  is  the  duty 
of  a  street  railway  in  the  construction  of  its  cars,  to  provide 
against  every  danger  to  passengers  that  is  to  be  reasonably 
apprehended ;  but  not  against  such  as  are  so  remote  as  to  be 
hardly  possible.  The  passenger  himself  should  display 
reasonable  circumspection  and  care.     In  the  present  case,  there 
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was  a  small  space  between  the  back  of  the  step  of  a  summer 
car  and  the  floor.  In  endeavoring  to  get  off  the  step,  the  foot 
of  the  passenger  slipped  through  this  opening,  and  he  was 
injured.  The  railway  company  was  held  not  liable.  Keller 
vs.  Ry.  Co,,  149  Pa.,  65.  11.  The  elevation  of  a  portion  of 
the  floor  of  the  summer  car  of  a  railway  caused  by  the 
sheathing  of  the  wheels,  leaving  ample  room  to  enter  and 
leave  the  car,  is  not  negligence,  and  a  party  injured  by  trip- 
ping over  it  cannot  recover  damages.  Farley  vs.  Traction 
Co,,  132  Pa.,  58.  6  Pa.  County,  347.  12.  The  title  of  the 
finder  of  a  chattel  who  acts  with  fairness  is  superior  to  that 
of  any  other  person  but  the  owner.  The  conductor  of  a  rail- 
way car  is  entitled  to  money  found  by  him  in  the  car,  no 
owner  having  appeared  to  claim  the  same  after  advertisement 
made.     Tatum  vs.  SharpUss,  6  Phila.,  18. 

XIX.  Neglect  by  ejecting  passenger,  i.  A  railway 
company  is  liable  in  damages  for  the  ejection  of  a  passenger 
for  non-payment  of  fare,  where  he  had  dropped  the  fare  in  a 
box  in  obedience  to  the  posted  rules  of  the  company,  and  had 
no  knowledge  of  the  private  directions  to  the  drivers  to  go 
through  the  cars  and  collect  the  fares.  Perry  vs.  Ry,  Co,,  153 
Pa.,  236.  2.  A  street  railway  company,  in  ejecting  a  tres- 
passer from  a  car,  owe  him  such  care  as  to  avoid  endangering 
his  life  and  limb.  It  is  such  negligence  as  will  render  the  com- 
pany liable  for  damages,  for  their  driver  to  compel  a  child  to 
jurpp  from  the  platform  of  a  car  in  motion,  even  though  he  be 
a  trespasser.  Biddle  vs.  Ry.  Co,,  112  Pa.,  551.  3.  A  person 
who  drops  his  money  in  a  street  car  is  entitled  to  remain  on 
the  car  a  reasonable  length  of  time  to  look  for  it.  In  the  pres- 
ent case,  the  passenger  in  attempting  to  hand  his  fare  to  the 
conductor  dropped  it  in  the  straw  on  the  floor  of  the  car,  and 
while  searching  for  it  was  ordered  by  the  conductor  to  produce 
other  money  or  leave  the  car.  Failing  to  do  so,  he  was  forcibly 
ejected.  Hall  vs.  Ry,  Co,,  14  W.  N.,  242.  4,  A  conductor 
of  a  passenger  car  has  no  right  to  eject  a  passenger  on  account 
of  color  or  race.     No  regulation  of  the  company  will  justify 
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such  a  proceeding  or  protect  him  from  liability  in  damages. 
Derry  vs.  Lozvry,  6  Phila.,  30.  5.  Where  the  hour  on  the 
transfer  ticket  of  a  street  railway  was  wrongly  punched  just  as 
the  party  was  leaving  the  car,  when  he  had  applied  for  it  some 
time  before,  and  notwithstanding  his  explanations  to  the  con- 
ductor of  another  car  to  whom  he  handed  the  transfer  ticket, 
he  was  forcibly  ejected,  held,  that  he  was  entitled  to  recover 
damages,  which  are  not  limited  in  an  amount  sufficient  to  com- 
pensate him  for  the  inconvenience  caused  him  by  the  delay 
resulting  from  being  put  off  the  car.  He  was  entitled  to 
substantial  damages  for  the  trespass.  Laird  vs.  Traction  Co., 
i66Pa.y  4. 

XX.  Neglect  in  boarding  cars.  i.  It  is  the  duty  of 
a  railway  company  to  cause  its  cars  to  come  to  a  full  ^stop,  to 
permit  a  passenger  to  alight.  As  a  general  rule,  the  question 
of  negligence  is  for  the  jury.  Negligence  is  dependent  upon 
the  circumstances  of  the  case,  and  is  for  the  jury  where 
the  measure  of  duty  is  not  unvarying.  A  higher  degree 
of  care  is  demanded  in  some  cases  than  in  others.  Crisseyvs. 
HestonviUe  Ry.  Co.,  75  Pa.,  83.  2.  A  failure  of  a  railway 
car  to  stop  on  signal  does  not  justify  a  boy  of  twelve  years  of 
age  in  jumping  upon  the  cars  when  in  motion,  although  urged 
to  do  so  by  a  passenger.  Colter  vs.  Ry.  Co.,  15  Phila.,  255. 
3.  It  would  seriously  inconvenience  the  traveling  public  to 
hold  that  a  railway  car  should  come  to  a  dead  stop  until  every 
passenger  who  gets  on  is  seated.  It  would  delay  travel  on 
street  cars  seriously.  Regard  must  be  had  to  the  habits  of 
passengers  and  their  convenience.  But  if  a  man  attempts  to 
board  a  moving  car  he  does  so  at  his  own  risk.  Heard  vs. 
Ry.  Co.,  147  Pa.,  196.  4.  It  would  be  a  hard  rule  to  hold  a 
passenger  guilty  of  contributory  negligence"  in  attempting  to 
board  a  street  car  moving  so  slowly  that  there  would  be  no 
apparent  danger  in  the  attempt.  In  all  cases  of  doubt  the 
question  must  be  left  to  the  jury.  Nor  can  we  say  that  the 
act  of  entering  the  car  by  the  front  platform,  when  the  car 
was  in  motion,  regardless  of  its  rate  of  speed,  was  an  act  of 
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negligence,  per  se^  as  there  was  no  known  rule  of  the  com- 
pany against  it.  But  the  plaintiflf  cannot  recover  without 
showing  some  negligence  on  the  part  of  the  employees  of  the 
company.  In  the  absence  of  proof  of  negligence,  a  nonsuit 
was  proper.  Stager  vs.  Ry.  Co,,  iipPa.,  70.  5.  When  the 
plaintiff,  in  an  action  against  a  street  railway  company  for 
alleged  negligence,  received  his  injuries  while  attempting  to 
board  the  defendant's  car  while  in  motion,  his  foot  slipping 
from  the  step  owing  to  a  jolt  of  the  car,  it  was  not  error  to 
enter  judgment  of  nonsuit.  ReddingUm  vs.  Traction  Co,,  132 
Pa.^  154.  6.  Public  carriers  of  passengers  must  provide 
reasonably  safe  means  of  ingress  and  egress  from  their  cars. 
They  must  also  take  care  of  them  after  they  have  entered. 
This  is  the  extent  of  their  duty.  In  the  present  case,  dam- 
ages were  awarded  a  woman  who,  on  invitation  of  the  motor- 
man,  entered  a  street  car  from  the  front  platform,  and  before 
she  was  able  to  take  her  seat,  the  car  was  started  with  a  jerk, 
resulting  in  her  being  thrown  on  the  floor  and  injured.  Holmes 
vs.  Traction  Co,,  153  Pa.,  152.  7.  It  is  the  duty  of  a  party 
seeking  transportation  on  a  street  car  to  inform  the  conductor 
in  some  manner,  especially  where  he  attempts  to  board  the 
front  platform.  Pitcher  vs.  Ry,  Co,,  6  York  Record,  43.  9 
Lancaster  Review,  276. 

XXI.  Neglect  in  alighting  from  cars.  i.  It  is  con- 
tributory negligence  in  a  passenger  jumping  from  the  front 
platform  of  a  city  car  while  it  is  in  motion.  Colgan  vs.  Ry.  Co, ,  4 
W.  N.,  400.  2.  Jumping  from  a  street  car  while  it  is  in  motion 
is  n^ligence.  The  refusal  or  neglect  of  a  conductor  to  stop  a 
car  when  requested,  does  not  justify  a  passenger  in  jump- 
ing off.  Hagan  vs.  Ry,  Co,,  10  W.  N.,  360.  15  Phila.,  278. 
3.  If  the  plaintiff  was  an  adult  of  ordinary  discretion  and 
intelligence,  he  would  have  been  chargeable  witli  negligence 
in  jumping  from  the  car  while  it  was  in  motion,  and  an 
injury  resulting  therefrom  would  properly  be  attributed 
to  his  own  folly  and  imprudence.  But  the  law  does 
not   exact  the  same  degree   of   care  and  prudence  from  a 
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mere  boy,  who  may  not  have  the  ability  to  foresee  and 
avoid  danger  to  which  he  may  have  been  exposed,  by  having 
been  allowed  to  ride  on  and  leap  from  the  front  platform. 
Phila.  City  Passenger  Ry.  Co.  vs.  Hassard,  75  Pa.,  367. 
4.  The  implied  contract  of  a  railway  company  to  carry  a 
passenger  safely  includes  the  duty  of  giving  him  a  reasonable 
opportunity  to  alight  in  safety.  Fairfnount  Railway  vs.  Stutter, 
54  Pa.,  375. 

XXII.  Neglect  to  protect  children,  i.  No  infer- 
ence of  negligence  on  the  part  of  a  railway  company  for  an 
injury  to  a  young  child  while  crossing  the  tracks  is  to  be 
drawn  from  the  tender  age  of  the  child,  or  from  the  mere  fact 
of  the  injury.  Negligence  must  be  affirmatively  shown  ;  and 
the  party  alleging  it  assumes  the  burden  of  proof.  No  ques- 
tion of  contributory  negligence  can  arise  in  the  case  of  a  child 
of  four  years  of  age.  Citizens'  Ry,  Co,  vs.  Foxtey,  107  Pa.,  537. 
2.  While  contributory  negligence  cannot  be  imputed  to  a 
child  five  years  old,  where  such  child  unexpectedly  runs  from 
the  pavement  against  a  moving  traction  car,  such  fact  is  not 
evidence  of  negligence  on  the  part  of  the  railway  company  so 
as  to  render  it  liable.  It  is  a  grave  error  to  submit  the  evi- 
dence of  negligence  to  the  jury,  where  there  is  no  evidence 
of  it  The  defendant  company  in  such  case  is  entitled  to  a 
binding  instruction  in  its  &vor.  Chilton  vs.  Traction  Co,,  152 
Pa.,  425.  3.  The  mere  fact  that  a  child  of  tender  years  placed 
himself  in  a  dangerous  position  on  a  railway  track,  will  not 
relieve  the  railway  company  from  liability  for  an  injury  to  the 
child,  if  the  negligence  of  the  company  contributed  to  the 
injury.  Johnson  vs.  Ry,  Co,,  160  Pa.,  647.  4.  To  a  child  of 
tender  years,  no  contributory  negligence  can  be  imputed. 
Damages  were  obtained  in  a  suit  brought  by  a  child  of  four 
years,  through  her  next  friend,  against  a  railway  company  for 
the  alleged  negligence  of  the  driver  of  what  is  termed  a  bob-tail 
car  in  not  looking  out  between  the  crossings  of  a  street,  but  in 
conversing  at  the  time  with  a  passenger.  Erie  Ry,  Co,  vs. 
Schuster,  113  Pa.,  412.     5.  If  a  child,  on  account  of  his  age 
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and  inexperience,  could  not  take  proper  care  of  himself,  the 
employees  of  the  railway  company  carriers  were  bound  to  the 
highest  care  and  vigilance  to  secure  his  safety.  They  should 
prevent  children  from  getting  on  or  off  the  front  platform  of  a 
car.  The  same  degree  of  care  and  prudence  is  not  to  be 
exacted  from  a  mere  boy  as  from  an  adult  A  child's  o^dty 
is  the  measure  of  his  responsibility ;  if  he  has  not  the  ability 
to  foresee  and  avoid  danger,  negligence  will  not  be  imputed  to 
him.    PAiia.  City  Passenger  Ry.  Co.  vs.  Hassard,  75  Pa.,  367. 

6.  The  fact  that  the  injured  person  was  of  tender  years  will 
not  supply  the  want  of  proof  of  negligence  on  the  part  of  the 
defendant.  In  the  present  case,  a  boy  of  thirteen  sat  upon  the 
upper  step  of  the  front  platform  of  a  crowded  street  car  with 
his  knees  projecting  slightly  beyond  the  side  of  the  car.  He 
was  struck  by  a  mortar  box  near  the  track  and  was  injured 
There  was  no  direct  evidence  that  the  conductor  had 
seen  the  boy,  or  knew  of  his  dangerous  position.  Held, 
it  was  not  error  to  enter  a  compulsory  nonsuit.  Butler 
vs.  Ry.  Co.,  139  Pa.,  195.    Randall  vs.  Ry.  Co.,  Idem,  464. 

7.  What  might  be  gross  contributory  negligence  in  an  adult 
pursuing  a  daily  avocation,  may  be  excusable  in  a  person  of 
tender  years.  In  the  present  case,  the  car  was  af^roaching  a 
crossing  at  an  undue  rate  of  speed.  A  child  standing  between 
the  tracks  behind  a  passenger  car  was  frightoied  by  the 
approach  of  a  horse  and  started  to  run  across  the  adjacent 
tracks,  when  he  was  injured  by  being  struck  by  a  rapidly 
moving  car.  Warner  vs.  Ry.  Co.,  6  Phila.,  537.  8.  A  boy 
of  sixteen  years  of  age  is  not  an  infant  of  such  tender  years  as 
to  relieve  him  from  the  effect  of  contributory  negligence  in 
jumping  from  the  front  platform  of  a  dty  car  in  motion. 
Colgan  vs.  West  Phila.  Ry.,  4  W.  N.,  400.  9.  The  streets  of 
a  city  are  for  the  use  of  the  public  in  general,  and  even  chil- 
dren may  have  the  benefit  of  them.  The  driver  of  street  cars 
must  use  such  care  in  handling  their  horses  and  managing 
their  cars,  as  the  exercise  of  such  right  by  the  public 
renders  necessary.     The  summer  outing  of  the  children  of 
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humble  parents  extends  no  further  than  the  front  doorstep, 
and  they  are  entitled  to  get  so  much  of  enjoyment  as  it  can 
furnish  them.  Reinike  vs.  Traction  Co.^  2  Pa.  Dist.,  319. 
ID.  When  a  child  only  four  years  of  age  is  run  over  by  a 
street  car,  no  question  of  contributory  negligence  can  arise. 
If  there  is  any  evidence,  more  than  a  mere  scintilla  from  which 
negligence  on  the  part  of  the  defendant  can  be  inferred,  that 
inference  must  be  drawn  by  the  jury,  and  not  by  the  court 
CiHzensf  Ry.  Co.  vs.  Fo:dey^  33  Pittsburg  Journal,  88. 
1 1 .  Where  a  boy  eleven  years  of  age,  a  passenger  on  a  street 
car,  without  asking  the  driver  or  conductor  to  stop,  jumps 
from  the  front  platform  of  a  moving  car,  he  is  guilty  of  con- 
tributory n^ligence,  and  cannot  recover  for  injuries  thereby 
received  Purtellvs.  Ry.  Co.,  3  Pa.  County,  273.  12.  It  is 
negligence  for  the  driver  of  a  street  railway  car  to  compel  a 
child  to  jump  from  the  front  platform  of  a  car  in  motion,  even 
though  he  be  a  trespasser.    Biddle  vs.  Ry.  Co,,  1 1 2  Pa.,  551. 

13.  While  it  is  the  duty  of  the  driver  of  a  street  car  to  compel 
trespassing  boys  to  get  off  the  front  platform  of  the  car, 
and  to  use  reasonable  force  if  necessary,  yet  he  is  not  justified 
in  compelling  a  child  to  jump  from  the  car  while  it  is  in 
motion.  If  an  injury  results  therefrom,  the  railway  company  is 
liable  in  damages.  Hestonville  Ry.  Co.  vs.  Biddle,  24  W.  N.,  1 56. 

14.  In  an  action  for  personal  injuries,  plaintiff,  a  girl  eleven 
years  old,  testified  that  on  her  way  from  school,  she  got  on 
the  front  platform  of  a  street  car  while  it  was  in  motion,  and 
held  on  by  the  handrail ;  that  the  driver  saw  her,  whipped 
up  his  horses,  struck  plaintiff  on  the  hands,  and  finally  pushed 
her  off  the  car,  so  that  she  fell  under  it  and  was  run  over. 
Even  trespassers  are  entitled  to  humane  consideration,  and 
the  plaintiff's  youth  exempted  her  from  the  charge  of  being 
a  trespasser,  in  the  legal  signification  of  the  word.  The  jury 
properly  awarded  her  damages.  Barre  vs.  Ry.  Co.,  155  Pa., 
170.  15.  It  is  for  the  jury  to  determine  the  question  of 
negligence  where  a  boy  of  eight  years  on  the  front  platform 
of  at  rseet  car  was  disputing  with  a  conductor  as  to  a  transfer 
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ticket,  and,  frightened  by  the  act  of  the  conductor,  jumped 
from  the  moving  car  and  was  injured.  Sairfard  vs.  Ry.  Co., 
153  Pa* I  300.  16.  The  deceased,  a  boy  of  four  years  of  age, 
while  playing  in  the  street,  trespassed  upon  one  of  the  defend- 
ant's cars,  arid  was  compelled  to  leave  it  by  the  driver,  who 
struck  him  twice  with  the  whip.  To  escape  this,  the  boy  ran 
upon  the  other  track  and  fell  under  the  wheel  of  another  car 
moving  thereon.  Held,  that  there  could  be  no  recovery,  as 
the  cause  of  the  injury  was  remote.  Mack  vs.  Ry.  Co.,  20 
Phila.,  207.  17.  Where  a  boy  four  years  of  age,  permitted 
by  his  parents  to  play  on  the  street,  caught  hold  of  the  rear 
brake  of  a  street  car,  from  which  he  was  forcibly  removed, 
and  running  across  a  parallel  track,  was  fatally  injured  by  a 
car,  held,  that  the  act  of  the  conductor  in  driving  him  off  the 
first  car  was  not  the  proximate  cause  of  the  injury.  Mackss. 
Ry.  Co.,  8  Pa.  County,  305.  18.  In  an  action  by  a  fiither 
against  a  railway  company  for  damages  for  the  death  of  his 
son,  the  declaration  of  the  son,  immediately  after  the  acddent, 
that  he  had  jumped  from  the  car,  was  admissible,  (i)  As  an 
admission  against  interest  (2)  As  a  part  of  the  res  gestm. 
Stein  vs.  Ry.  Co.,  10  Phila.,  440.  19.  In  a  suit  against  a  rail- 
way company  by  the  &ther  of  a  boy  of  ten  years  of  age,  to 
recover  damages  for  injuries  resulting  from  his  filing  under 
the  wheels  of  a  car  upon  jumping  from  the  front  platform, 
declarations  of  the  boy  made  immediately  after  the  acddent 
exonerating  the  driver,  are  in  evidence.  In  the  present 
case,  the  boy  was  not  a  passenger,  but  was  a  trespasser. 
Wrasse  vs.  Traction  Co.,  146  Pa.,  417.  20.  A  boy  of 
eight  years  of  age  attempted  to  board  a  street  car.  The 
car  was  not  in  motion,  and  the  lad  took  hold  of  the 
rail  attached  to  the  front  end  of  the  car,  and  was  in 
the  act  of  stepping  on  the  car  when,  without  any  notice 
or  warning  to  him,  the  car  was  suddenly  started  for- 
ward and  he  was  thrown  under  the  wheels.  Damages  were 
awarded  him  for  the  injury.  Pitcher  vs.  Ry.  Co.,  2  Lacka- 
wanna Jurist,  87.     21.  In  an  action  to  recover  damages  for 
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the  death  of  a  boy  of  twelve  years,  plaintifT's  evidence  showed 
that  the  boy  jumped  across  a  ditch  which  was  alongside  of 
the  defendant's  track,  and  while  looking  into  the  ditch  was 
struck  by  a  car  which  was  running  at  a  very  high  rate  of 
speed,  without  any  bell  being  rung.  The  evidence  for  the 
plaintiff  showed  that  the  boy  ran  alongside  of  the  ditch  a  short 
distance,  and  then  ran  in  front  of  the  car  and  was' killed.  Held, 
that  the  case  was  for  the  jury.  Jaquinta  vs.  Traction  Co.,  i66 
Pa. I  63.  22.  Parents  should  see  that  their  children  of  tender 
years  when  on  the  streets  should  be  properly  guarded,  and  it 
is  negligence  for  the  driver  of  a  street  railway  car  not  to  watch 
out  for  children  who  are  wandering  on  the  tracks.  Reinike 
vs.  Traction  Co.,  31  W.  N.,  471.  23.  In  an  action  against  a 
street  railway  company  to  recover  damages  for  the  death  of 
plaintiff's  child,  it  is  proper  to  submit  to  the  jury  the  question 
of  defendant's  negligence,  where  proof  was  given  that  the  car 
was  running  at  such  a  high  rate  of  speed  that  it  ran  thirty- 
five  feet  beyond  the  crossing  where  the  child  was  killed  before 
it  could  be  stopped.  Dunseathws.  R.  R.,  161  Pa.,  124. 
24.  A  child  of  six  and  a  half  years  of  age  cannot  be  held 
responsible  for  contributory  negligence.  A  railway  company 
was  held  liable  in  damages  for  the  negligence  of  a  drunken 
driver  in  running  his  car  so  rapidly  as  to  run  over  a  child  who 
was  making  a  confused  attempt  to  cross  the  track  at  a  travelled 
street  crossing.  Lombard  St,  Ry,  Co,  vs.  Steinhart,  2  Penny- 
packer,  358.  25.  Where,  without  the  permission  of  the  driver 
of  a  street  railway  car,  a  child  of  seven  years  of  age  rode  for 
a  moment  on  the  front  platform,  and  upon  his  hat  blowing 
oflf  leaped  after  it,  slipped  under  the  car  wheels  and  was 
killed,  held,  that  in  the  absence  of  proof  of  negligence  on  the 
part  of  the  driver,  damages  were  not  recoverable  against 
the  company.  Hestonville  Ry,  Co,  vs.  Kelley,  102  Pa.,  115. 
26.  A  driver  or  conductor  of  a  street  railway  car  is  guilty  of 
negligence  in  allowing  children  of  tender  years  to  get  on  or 
off  the  front  platform  of  the  car,  or  to  ride  there.  If  they  do, 
negligence  is  imputable  to  the  company,  and  it  will  be  held 
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responsible  for  any  injury  occasioned  thereby.  If  the  chUd 
got  on  the  front  platform  without  the  driver's  permission,  it 
was  his  duty  to  compel  it  to  go  inside  the  car,  or  to  stop  the 
car  and  put  the  child  off.  Negligence  in  such  case  could  not  be 
imputed  to  a  young  child  who  has  not  sufficient  capacity  or 
discretion  to  understand  the  danger  and  to  use  the  proper 
means  to  guard  against  it.  Pittsburg  Ry,  Co,  vs.  Caldwell^  74 
Pa.,  424.  Crissey  vs.  Ry.  Co.,  75  Pa.,  83.  Phila.  City  Ry. 
Co.  vs,  Hazzardy  Idem,  367.  27.  A  nine-year-old  boy 
jumped  on  the  front  platform  of  a  horse  car  at  the  invitation 
of  the  driver,  who  afterwards  made  him  get  off  while  the  car 
was  in  motion.  He  fell  and  was  injured ;  held,  that  the  ques- 
tion of  negligence  was  for  the  jury  under  the  circumstances. 
HestomnUe  Ry.  Co.  vs.  Grey,  i  Walker,  613.  28.  In  a  suit 
for  damages  against  a  railway  company  for  the  death  of  a 
young  child,  evidence  that  in  disregard  of  the  warning  of  the 
driver  of  the  car,  the  child  attempted  to  run  past  it  and  was  run 
over,  warrants  a  nonsuit.  Flanagan  vs.  Ry.  Co.,  163  Pa,,  402. 
29.  Where  a  child  of  seven  years  attempts  to  get  upon  the 
platform  of  a  street  car,  which  has  stopped  to  let  off  a  passen- 
ger, but  neglects  to  signal  to  the  driver  or  conductor,  and  is 
injured  by  the  car  starting  in  its  ordinary  course,  there  can  be 
no  recovery  of  damages  from  the  railway  company,  where  the 
evidence  fails  to  show  that  the  driver  or  conductor  saw  him. 
Pitcher  vs.  Ry.  Co.,  154  Pa.,  560.  30.  Though  an  infant  of 
tender  years  may  recover  for  an  injury,  partly  caused  by  his 
own  imprudent  act,  the  father  cannot.  If  a  father  permits  a 
child  of  tender  years  to  run  at  large  without  a  protector,  in  a 
city  traversed  constantly  by  cars  and  other  vehicles,  he  fiiils  in 
the  performance  of  his  duty  and  is  guilty  of  negligence.  The 
fact  that  a  young  child  having  parents  is  found  alone  in  tiie 
street,  is  presumptive  evidence  that  he  was  exposed  n^li- 
gently.  The  duty  is  the  greater  when  the  risk  is  imminent 
Glassey  vs.  Hestonville  Ry.  Co.,  57  Pa.,  #72.  Pittsburg  Ry. 
vs.  Pearson,  72  Pa.,  169.  32.  It  was  held  to  be  con- 
tributory negligence  for  a  mother,  for  a  small  compensation. 
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to  allow  her  child  of  seven  years  to  serve  the  drivers  and  con- 
ductors of  railway  cars  with  water  to  drink^  by  reason  of  which 
dangerous  employment  the  child  was  injured.     Sndth  vs.  Ry. 
Co,,  92  Pa«y  450. 

XXL  Damages  for  neglect.  i.  A  verdict  for  six 
cents  in  an  action  against  a  railway  company  for  negligence, 
where  there  is  uncontradicted  evidence  as  to  the  serious  nature 
of  the  pl4intiff 's  injuries,  his  actual  outlay  for  surgical  attend- 
ance, his  loss  of  earning  power,  etc.,  is  a  mere  travesty  of 
justice.  Bradwell  vs.  Ry.  Co,,  27  W.  N.,  264.  2.  In  an 
action  to  recover  for  an  injury  caused  by  the  defendant's  neg- 
ligence, no  damages  will  be  allowed  for  any  speculative  or 
merely  possible  consequences  of  the  wound.  Compensation 
will  be  awarded  only  for  that  which  the  plaintiff  has  actually  suf- 
fered, unless  the  evidence  indicates  that  the  injury  will  become 
more  serious.  Jewell  vs.  Ry,  Co.,  16  Phila.,  64.  3.  In  an 
action  for  damages  by  reason  of  injuries  received  in  a  street 
car  through  the  negligence  of  a  railway  company,  brought  by 
one  who  had  previously  met  with  a  severe  accident,  it  is  a 
question  of  fact  for  the  jury  whether  the  injuries  complained 
of  were  caused  alone  by  defendant's  negligence,  or  were 
attributable  to  his  former  accident.  Tietz  vs.  Traction  Co,,  36 
W.  N.,  469.  4.  The  act  of  April  4,  1868,  limits  the  time 
within  which  actions  may  be  brought  against  passenger  rail- 
ways for  injuries  or  death  to  six  months  after  the  right  of 
action  has  accrued.  McCarthy  vs.  Hestonville  Ry,  Co,,  i 
W.  N.,  312. 

Beal  Estate. 

I.  Neglect  by  abandonment.  Lands  that  were  once 
seated  may  be  suffered  to  fall  into  their  natural  state  and 
become  unseated,  when  the  property  is  entirely  abandoned  for 
an  unlimited  time.  It  requires  stronger  evidence  that  a  house 
and  lot  in  town  have  been  abandoned  and  become  unseated, 
than  a  tract  of  land  which  was    never   improved  and   but 
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merely    temporarily    cultivated.      Stewart    vs.    Trevor^    56 

Pa.,  374. 

II.  Neglect  by  misrepresenting  value.  Where  one 
cognizant  of  the  occult  qualities  or  internal  values  of  land, 
misrepresents  the  facts  differently  to  the  prejudice  of  the 
owner,  he  is  liable  in  damages.  PauU  vs.  Halferty,  63 
Pa.,  46. 

III.  Neglect  in  amount  sold.  An  action  on  the  case 
for  a  deceit  in  falsely  representing  that  a  farm  contained  a  cer- 
tain number  of  acres,  is  not  a  bar  to  an  action  of  assumpsit 
upon  a  guaranty  that  the  farm  contained  that  number  of  acres. 
Schriverws,  Eckenrode,  87  Pa.,  213. 

IV.  Neglect  in  conveying.  A  voluntary  conveyance 
of  real  estate  made  by  one  indebted  is  not  void  as  to  creditors, 
if  the  voluntary  grantor,  at  the  time  of  conveyance,  retained 
other  property  amply  sufficient  to  pay  his  debts.  Kline  vs. 
Bank,  2  Monaghan,  458. 

V.  Neglect  in  description.  Where  land  was  sold 
and  through  an  uncertainty  as  to  county  lines,  the  deed 
described  it  in  the  wrong  county,  though  it  was  otherwise  cor- 
reedy  described,  and  there  was  no  fraud  on  the  part  of  the 
vendor,  held,  that  he  was  not  liable  to  the  vendee  in  damages. 
Holmes  vs.  McGee,  6  W.  N.,  265. 

VI.  Neglect  in  inducing  purchase.  One  who  by  posi- 
tive acts  has  induced  another  to  purchase  land  of  which  he 
himself  is  the  true  owner,  is  thereafter  estopped  from  setting 
up  his  title  against  the  purchaser,  even  though  he  acted  in  good 
faith  and  in  ignorance  of  his  own  rights.  Putnam  vs.  Tyler^ 
117  Pa.,  S7I. 

VII.  Neglect  in  parol  contract  to  sell.  i.  In  an 
action  for  breach  of  a  parol  contract  for  the  sale  of  land,  the 
measure  of  damages  is  the  actual  consideration  passing  between 
the  parties.  If  the  consideration  be  services,  they  are  to  be 
compensated  according  to  their  value ;  if  money,  the  amount 
with  interest.  Ewingvs.  Thompson,  66  Pa.,  382.  2.  In  order 
to  take  a  parol  contract  for  the  sale  of  land  out  of  the  opera- 
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tion  of  the  statute  of  frauds,  its  terms  must  be  shown  by  com- 
plete, satis&ctory  and  indubitable  proof.  The  evidence  must 
define  the  boundaries  and  indicate  the  quantity  of  the  land,  and 
fix  the  amount  of  the  consideration.  It  must  show  an  imme- 
diate and  notorious  change  of  possession,  and  that  it  was 
exclusive,  continuous  and  maintained.  It  must  show  part  per- 
formance at  least  by  the  vendee,  which  could  not  be  compen- 
sated in  damages,  and  such  as  would  make  rescission  unjust. 
There  must  be  proof  of  expenditure  for  improvements  not 
reimbursed  by  profits,  and  not  capable  of  compensation  in 
damages  recoverable  in  an  action  for  breach  of  the  contract. 
Hart  vs.  CarroU,  85  Pa,,  510.  5  W.  N.,  376  3.  To  take 
the  case  of  a  parol  sale  of  land  out  of  the  statute  of  frauds, 
the  vendee  must  take  actual,  notorious,  exclusive  and  continu- 
ous possession  of  the  premises  in  pursuance  of  the  contract, 
and  where  the  whole  purchase  money  has  not  been  paid, 
must  have  made  such  improvements  thereon  as  cannot  reason- 
ably be  compensated  in  damages.  Miller  vs  Zufall^  113 
Pa.,  317. 

VIII.  Neglect  in  purchasing.  The  law  will  not  tolerate 
that  a  public  officer,  charged  with  selling  the  lands  of  citizens, 
should  be  directly  or  indirectly  interested  as  purchaser  of  the 
lands  so  sold.     Powell  vs.  Barrington^  i  Clark  239. 

IX .  Neglect  in  representations.  In  negotiating  for  the 
sale  of  a  &rm,  the  vendor  assured  the  vendee  that  the  neigh- 
borhood was  free  from  sickness,  whereas  it  was  subject  to  fever 
and  ague.  It  wais  held,  the  agreement  could  not  be  enforced. 
Holmes'  Appeal,  77  Pa.,  50. 

X.  Neglect  in  searches.  Searches  for  judgments 
against  real  estate  should  be  made  in  both  districts  of  the 
United  States  circuit  court  of  Pennsylvania,  and  not  merely  in 
the  district  of  the  state  where  the  real  estate  affected  is  located. 
Provost  vs.  Gorrell,  5  W.  N.,  152. 

XI.  Neglect  in  title,  i.  A  doubtful  title  which 
exposes  the  holder  of  it  to  litigation  is  not  marketable,  and 
the  rule  in  equity  is  that  the  purchaser  will  not  be  compelled 
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to  accept  it.  Holmes  vs.  Woods,  168  Pa.,  530.  Dean  vs. 
Russell,  I  Lackawanna  Jurist,  400.  Doeblers  Appeal,  64  Pa., 
9.  Swayne  vs.  Lyon,  67  Pa.,  436.  2.  Where  real  estate 
is  held  by  a  title,  which  is  regular  on  its  face,  a  bona  fide 
mortgagee  is  not  liable  to  be  affected  by  any  secret  trust  or 
equity,  if  he  be  without  notice  thereof.  Sweetzerws,  AUerhury, 
100  Pa.,  18. 

XII.  Neglect  in  title  and  quantity  of  land.  There 
is  a  difference  between  failure  of  title  and  a  deficiency  in  the 
quantity  of  land.  In  the  former  case,  where  the  purchase 
money  has  not  been  paid,  the  purchaser  may  defend  against 
its  recovery  by  showing  that  the  title  is  defective.  In  the  latter 
case,  more  must  be  shown  than  a  mere  deficiency  in  quantityr 
to  entitle  the  purchaser  to  relief,  unless  the  deficiency  is  so 
great  as  to  clearly  evince  fraud  or  gross  mistake.  If  there  be 
fraud,  deception  or  concealment,  relief  will  be  given.  Williams 
vs.  Keast,  6  Luzerne  Register,  247. 

XIII.  Neglect  of  agent  in  purchasing.  Good  faith 
requires,  that  the  agent  employed  by  parties  to  purchase  land 
should  charge  his  associates  or  principals  no  more  than  he 
actually  paid  for  the  property.  If,  however,  as  an  individual, 
he  purchased  the  land,  and  disclosed  the  actual  sum  paid,  and 
refused  to  sell  except  at  an  advance  sum,  the  transaction  would 
be  unimpeachable.     Short  vs.  Stevenson,  63  Pa.,  95. 

XIV.  Neglect  of  notice  of  title.  Where  one  pur- 
chases land  at  private  or  judicial  sale,  for  valuable  considera- 
tion, from  a  person  in  whom  the  title  is  apparently  vested, 
without  notice  or  knowledge  of  any  other  title,  and  in  absence 
of  facts  to  put  him  on  inquiry  for  such  other  title,  he  may  hold 
the  land  against  any  title  of  which  he  had  no  notice  or  knowl- 
edge. Where  there  is  a  continuous  or  apparent  easement  or 
servitude,  the  purchaser  of  the  land  is  bound  to  take  notice, 
and  he  takes  title  subject  thereto.  So,  where  there  is  an 
apparent  dedication  of  land  to  public  use.  Schuchman  vs. 
Homestead  Borough,  in  Pa.,  55. 

XV.  Neglect  of  owner  to  assert  title,     i.  Where  a 
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party  conveyed  unimproved  land  to  another  by  deed  absolute  on 
its  face,  and  subsequently  alleged  the  conveyance  was  in  trust, 
the  burden  was  upon  him  to  show  the  trust,  and  that  it  had 
been  recognized  and  kept  alive  by  the  acts  and  declarations  of 
the  parties.  The  vendor  must  have  re-taken  possession  of  the 
land,  or  exercised  exclusive  acts  of  ownership  within  twenty- 
one  years.  Lingenfelter  vs.  Rickey,  62  Pa.,  123.  2.  Where 
one  encourages  another  to  settle  on  land,  and  expend  money 
and  labor  upon  it,  he  cannot  afterwards  take  the  land  from  the 
improver,  although  he  has  an  older  and  better  title,  and  is 
ignorant  of  his  rights.  McCorndck  vs.  McMurtrie,  4  W.,  195. 
McKelvey  vs.  Truby,  4  W.  &  S.,  323.  Miller  vs.  Miller,  60 
Pa.,  22.  3.  Where  an  owner  of  land,  in  ignorance  of  his  title 
thereto,  by  a  positive  act  induces  a  party  to  purchase  said  land 
from  a  third  person,  all  the  parties  acting  in  good  faith,  he  can- 
not afterwards,  when  he  discovers  his  true  title,  set  it  up  against 
the  purchaser.  Miller's  Appeal,  84  Pa.,  391.  4.  Where  one 
holds  land  for  himself,  taking  no  profits  for  twenty-one  years, 
with  no  evidence  to  stamp  upon  it  a  different  character,  the 
presumption,  except  as  to  co-tenants,  is  that  the  possession  is 
adverse.  Neelws,  McElhenny,  6g  Pa.,  300.  5.  Open,  noto- 
rious and  uninterupted  possession  of  the  whole  land  by  a  ten- 
ant in  common  for  twenty-one  years,  claiming  it  as  his  own 
and  taking  all  the  profits,  is  evidence  from  which  a  jury  may 
draw  the  conclusion  of  ouster  and  adverse  possession.  Susque- 
hanna Coal  Co,  vs.  Quick,  61  Pa.,  328. 

XVI.  Neglect  of  prior  title.  One  who  purchases 
lands,  though  for  a  valuable  consideration,  with  knowledge  that 
another  has  acquired  a  prior  right,  either  legal  or  equitable,  is 
treated  as  acting  mala  fide,  and  is  not  allowed  to  reap  any 
advantage  from  his  acts.     Britton's  Appeal,  45  Pa.,  174. 

XVII.  Notice  on  the  part  of  purchaser,  i  .  Where 
a  parol  contract  for  the  purchase  of  lands  has  been  carried  on 
mala  fide,  there  is  a  resulting  trust,  and  equity  will  decree  a 
conveyance.  Equity  will  not  permit  one  to  hold  a  benefit, 
which  he  has  obtained  by  fraud,  either  of  himself  or  another. 
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Boynton  vs.  Hausler^  73  Pa.,  453.  2.  Every  purchaser  of 
land  must  be  presumed  in  equity  to  know  whether  the  posses- 
sion be  vacant  or  not ;  and  if  a  third  person  be  in  the  actual 
and  visible  occupation  of  the  land  at  the  time  of  his  purchase, 
it  is  sufficient  to  put  him  on  inquiry  to  know  by  what  terms 
or  right  such  person  holds  the  possession  ;  and  whatever  is 
sufficient  to  put  the  party  upon  inquiry  is  equivalent  to  notice 
in  equity.  Jacques  vs.  Weeks,  7  W.,  276.  Hottenstein  vs. 
Lerch,  104  Pa.,  460.  3.  The  possession  which  affects  a 
purchaser  with  notice  must  be  clear,  open,  notorious  and 
unequivocal.  An  act  done  upon  the  land,  which  may  lead  to 
an  inference  of  trespass  as  well  as  of  title,  is  insufficient 
Meehan  vs.  Williams,  48  Pa.,  241.  4.  Where  a  purchaser  of 
land  refuses  to  take  it,  the  title  being  a  good  and  marketable 
one,  he  makes  himself  liable  for  the  entire  purchase  mon^ 
immediately.  Murray  vs.  ElHs,  112  Pa.,  485.  5.  Where  the 
owner  of  real  estate  advertised  the  property  for  sale,  and  added 
the  phrase  :  **  Parties  negotiating  for  purchase  are  required  to 
examine  the  foregoing  statement,  and  exercise  their  own  judg- 
ment as  to  its  correctness,"  it  is  negligence  in  the  purchaser 
not  to  make  further  examination,  for  an  advertisement  is  not 
like  a  representation  of  fact  made  directly  to  the  purchaser. 
Wallace  vs.  Hussey,  63  Pa.,  24. 

XVIII.  Neglect  of  purchaser  or  encumbrancer.  The 
actual,  visible  possession  of  land  is  constructive  notice  to  pur- 
chasers or  mortgagees  of  the  occupant's  title,  unless  he  has 
put  on  record  a  title  inconsistent  with  the  possession.  A  pur- 
chaser or  mortgagee  of  land  which  is  in  the  possession  of  an 
occupant,  other  than  the  holder  or  grantor  of  the  recorded 
title,  is  bound  to  inquire  of  the  occupant  as  to  the  title  under 
which  he  is  in  possession.  Rowe  vs.  Ream,  105  Pa.,  543. 
31  Pittsburg  Journal,  418.    Lord's  Appeal,  Idem,  451. 

XIX.  Neglect  of  tenant  in  common.  A  tenant  in  com- 
mon may  not  purchase  an  encumbrance  or  an  outstanding 
title  and  set  it  up  against  the  rest  for  the  purpose  of  depriving 
them  of  their  interests.     Tanney  vs.  Tanney,  159  Pa.,  2JJ. 
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XX.  Neglect  to  bring  a  fair  price.  A  sale  of  real 
estate  by  a  master  in  chancery  will  be  set  aside,  if»  before  the 
confirmation  of  the  same,  a  higher  price  be  offered,  even 
though  no  fraud  be  shown.  The  bid  at  such  a  sale  is  merely 
an  offer  to  purchase,  subject  to  the  approval  of  the  court. 
Fourth  Avenue  Church  vs.  Bailee^  2  Schuylkill  Record,  169. 

XXI.  Neglect  to  convey,  i  .  The  measure  of  damages 
for  breach  of  a  parol  contract  to  convey  land  is  the  considera- 
tion and  compensation  for  improvements  in  reliance  on  the 
contract,  deducting  a  reasonable  rental  for  the  premises; 
except  when  there  has  been  fraud  on  the  part  of  the  vendor  in 
the  original  contract.  Harris  vs.  Harris,  70  Pa.,  1 70.  2.  The 
measure  of  damages  for  the  breach  of  a  parol  contract  to  con- 
vey land  is  the  money  paid^  and  the  expenses  incurred  on  the 
&ith  of  the  bargain.  Hughes  vs.  Heintzleman,  2  Walker,  426. 
3.  Where  the  vendor  of  real  estate  without  fraud  on  his  part 
is  incompetent  to  make  out  a  title,  the  vendee  is  not  entitled 
to  damages  for  the  loss  of  his  bargain  beyond  the  money  paid 
with  interest  and  expenses.  McNamara  vs.  Mcllhenny,  7 
Phila.  103.  4.  The  buyer  can  recover  from  the  seller  for 
breach  of  a  parol  contract  to  sell  and  convey  land  so  much 
of  the  purchase-money  as  was  actually  paid.  It  is  no  defence, 
that  the  terms  of  the  contract  were  not  definite.  MUligan  vs. 
ZHcJk,  107  Pa.,  265. 

XXII.  Neglect  to  establish  title.  Laches  will  not 
be  imputed  to  one  in  peaceable  possession  of  land,  for  delay 
in  resorting  to  a  court  of  equity  to  establish  his  legal  title. 
The  possession  is  notice  to  all  of  the  possessor's  equitable 
rights,  and  he  need  only  assert  them  when  he  may  find  occa- 
sion to  do  so.     White  vs.  Patterson,  139  Pa.,  438. 

XXIII.  Neglect  to  give  good  title,  i.  When  a 
vendor,  not  wilfully  or  fraudulently,  but  because  he  is  unable 
to  make  title,  does  not  fulfil  his  contract,  the  vendee  can 
recover  only  what  he  may  have  paid  and  his  expenses,  not 
damages,  for  the  loss  of  his  bargain.     Bowser  vs.  Cessna,  62 . 

,  148.     2.  A  marketable  title  in  equity  is  one  in  which 
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there  is  no  doubt  involved  either  as  to  matter  of  law  or  fact ; 
and  such  a  title  only  will  a  purchaser  be  compelled  to  accept. 
Dalzellvs.  Crawford^  i  Parsons,  37.  3.  When  the  subject  of 
a  contract  is  the  land  itself,  the  purchaser  has  a  right  to  a 
title  clear  of  all  defects  and  encumbrances,  and  in  an  action  for 
the  price,  may  show  that  the  title  is  defective.  Herrod  vs. 
Blixckbum^  56  Pa.,  103.  4.  The  law  in  Pennsylvania  is  well 
settled,  that  where  a  man  agrees  to  purchase  lands  clear  of 
encumbrances,  or  with  a  good  and  perfect  title,  and  not  hav- 
ing paid  all  the  purchase  money,  is  sued  for  the  same,  he  may 
defend  by  showing  that  the  title  was  defective,  either  in  whole 
or  in  part.  Powel  vs.  Barringtan,  i  Clark,  239.  5.  Where 
land  was  sold  by  parol,  price  paid,  possession  delivered,  assess- 
ment for  taxation  changed,  taxes  paid,  and  control  of  the 
land  by  fixed  boundaries  held  by  the  vendee  for  forty  years, 
the  possessor  is  not  to  be  held  in  ejectment  against  him  by  the 
holder  of  the  legal  title,  to  the  same  strictness  of  proof  of  the 
contract  required  in  a  recent  bargain.  It  is  not  necessary,  that 
the  defendant's  possession  should  have  been  the  continued, 
actual,  resident  and  hostile  possession  required  of  a  trespasser 
to  sustain  a  claim  of  title  under  the  statute  of  limitations.  The 
vendee  was  not  guilty  of  laches  in  not  compelling  a  decree  for 
a  specific  performance  of  the  contract.  Richards  vs.  EbvtU, 
48  Pa.,  361.  6.  If  the  consideration  money  for  land  has  not 
been  paid,  the  purchaser,  unless  he  has  assumed  the  risk  of 
title,  may  defend  himself  in  an  action  for  the  purchase  money, 
by  showing  that  the  title  was  defective,  either  in  whole  or  in 
part,  whether  there  was  a  covenant  of  general  warranty  or  of 
right  to  convey,  or  quiet  enjoyment  by  the  vendor  or  not,  and 
whether  the  vendor  has  executed  the  deed  or  not.  Yout^man 
Sfs,Linn,  52  Pa.,  416. 

XXIV.  Neglect  to  perfect  purchase.  A  vendee  of 
real  estate,  who  has  bargained  for  a  good  and  marketable  title, 
will  not  be  compelled  to  accept  the  property  if  it  is  burdened 
with  a  building  restriction  which  will  impair  its  enjoyment  ot 
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affect  its  marketable  value.     A  judicial  sale  for  taxes  does  not 

remove  such  restriction.     Lesley  vs.  Morris,  9  Phila.,    no. 

XXV.  Neglect  to  retain  possession.  An  abandoned 
title  is  not  transferred  to  an  adverse  claimant  or  person  who 
first  seizes  the  land,  but  it  falls  back  to  the  state,  and  by  its 
extinction  sometimes  makes  a  younger  and  conflicting  title 
good.  A  stranger  will  not  acquire  title  by  payment  of  taxes 
on  unoccupied  land.  Actual  possession  is  necessary  to  acquire 
title  under  the  statute  of  limitations.  Bear  Valley  Coal  Co,  vs. 
Dewart,  95  Pa.,  72. 

XXVI.  Neglect  to  take  possession  of.  i.  To  take 
a  parol  sale  of  land  out  of  the  operation  of  the  statute  of 
frauds,  a  vendee  must  take  actual,  open,  notorious  and  exclu- 
sive possession  of  the  premises  in  pursuance  of  the  contract, 
and  make  such  improvements  thereon  as  cannot  be  compen- 
sated in  damages.  Detrichvs.  Sherrar^  95  Pa.,  521.  2.  A 
vendee  of  land  under  an  unrecorded  contract,  who  has  for 
years  neglected  to  take  possession,  is  guilty  of  great  laches. 
McGrew  ws,  Foster,  113  Pa.,  642. 

Real  Estate  Brokers.     See  "  Brokers." 

Neglect  to  efect  sales.  There  must  be  an  employ- 
ment to  constitute  a  real  estate  broker  an  agent,  and  his  ser- 
vices, however  slight,  must  have  been  the  efficient  cause  of  the 
sale  to  entitle  him  to  commissions.  If  his  services  do  not 
accomplish  a  sale,  he  has  no  claim  to  remuneration.  Earp 
vs.  Cummins,  54  Pa.,  394. 

Receipts. 

I.  Neglect  in  giving.  A  receipt  is  open  to  contradic- 
tion, explanation  or  correction,  and  may  be  shown  to  have 
been  given  under  a  mistake  either  of  fact  or  law.  Russell  vs. 
PoUsviUe  Ckurch,6s  Pa.,  9.  Shoemaker  vs.  Stiles,  102  Pa.,  549. 

II.  Neglect  in  its  terms.  ,  A  receipt  is  always  open 
for  explanation,  and  though  given  '*  in  full  of  all  claims,"  will 
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not  prevent  the  recovery  of  whatever  balance  may  be  actually 

due.     Morton's  Appeal^  38  Pa.,  294. 

III.  Neglect  of  consideration,  i.  While  a  receipt  in 
full  is  not  conclusive,  yet  it  is  prima  facie  evidence  of  a  settle- 
ment,  and  should  only  be  set  aside  for  weighty  reasons,  espe- 
cially after  the  lapse  of  years.  It  is  competent  for  a  party 
giving  a  receipt  in  full,  to  testify  that  he  was  induced  to  give 
the  receipt  through  false  statements  made  to  him.  McGrann 
vs.  R,  R.,  Ill  Pa.,  171.  Harris  vs.  Nay,  Idem,  562. 
2.  Receipts,  whether  contained  in  deeds  or  elsewhere,  are  not 
conclusive  evidence  of  the  payment  of  money,  but  prima  fadi 
proof  only,  and  are  always  open  to  explanation.  Nichols  vs. 
Nichols,  133  Pa,,  438. 

IV.  Neglect  to  admit.  The  law  attaches  great  weight 
to  documentary  evidence,  as  designed  to  guard  against  lapses 
of  memory.  Among  these  instruments,  there  is  none  on  which 
men  rely  with  more  confidence  than  they  do  on  a  receipt  It 
is  not  an  estoppel,  shutting  out  the  truth,  but  the  party  who 
seeks  to  recover  against  a  receipt  must  make  out  his  case 
clearly.  Chapman  vs.  R,  /?.,  7  Phila.,  204.  Mitchell  vs. 
MitcheU,  18  W.N.,440. 

V.  Neglect  to  dispute.  The  receipt  of  an  account 
rendered,  followed  by  acquiescence,  and,  above  all,  by  subse- 
quent dealing,  should  have  weight  in  mercantile  transactions 
little  short  of  an  estoppel.     Payne  vs.  Nicholas^  2  Phila.,  220. 

VI.  Neglect  to  obtain.  One  who  leaves  goods  in  a 
warehouse  without  obtaining  a  proper  formal  warehouse 
receipt,  is  wanting  in  diligence,  and  will  be  postponed  to  a 
purchaser  who  buys  on  the  faith  of  a  regular  receipt 
from  the  keeper  of  the  warehouse.  Troutman  vs.  Bank,  12 
Phila.,  276. 

VII.  Neglect  to  produce,  i.  When  an  account  is 
presented  without  being  accompanied  with  proper  vouchers,  the 
court  is  justified  in  disallowing  every  claim  for  credit.  Carr's 
Estate,  14  Phila.,  265.  2.  An  accountant  will  not  be  required  in 
all  cases  to  produce  vouchers  for  his  items  of  credit,  but  in  some 
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way  the  want  must  be  supplied.  Grays  Estate,  2  Kulp,  45. 
3.  Receipts  are  not  indispensable,  but  it  is  the  imperative  duty 
of  registers,  auditors  and  the  judges  of  the  orphans'  courts  to 
require  some  definite  proof  to  establish  the  validity  of  demands 
against  dead  men's  estates.  The  oath  of  the  accountant  must 
be  received  with  great  caution.  Haply s  Estate^  9  Lancaster 
Bar,  No.  i.     Romig's  Appeal,  84  Pa.,  235. 

VIIT.  Neglect  TO  prove  payment.  A  receipt  is  evidence 
of  payment,  but  not  conclusive  proof  of  the  fact.  It  is  sus- 
ceptible of  explanation  or  direct  contradiction.  Megargel  vs. 
Megargel,  105  Pa.,  475. 

Receivers. 

I.  Neglect  in  appointing,  i.  The  appointment  of  a 
receiver  is  an  act  of  such  importance,  that  it  should  be  exer- 
cised only  in  a  case  of  extreme  necessity.  Monroe  vs.  Thomp- 
son, I  Luzerne  Law  Times,  95.  2.  A  receiver  will  not  be 
appointed  in  a  doubtful  case.  The  right  to  be  protected  must 
be  clearly  established.  Oil  Co.  vs.  Petroleum  Co,,  6  Phila.,  521. 
3.  An  injunction  and  a  receiver  are  resorted  to  in  any  case, 
only  to  preserve  property  in  statu  quo  pending  a  contest.  In 
the  absence  of  fraud,  and  when  there  is  no  privity  between  the 
parties,  the  court  will  not  interfere  at  the  instance  of  a  person 
claiming  real  property  under  a  legal  title,  to  grant  a  receiver 
against  parties  in  possession.  The  party  must  first  establish 
his  right  to  the  possession  of  the  whole.  Schlecht's  Appeal, 
60  Pa.,  176. 

II.  Neglect  in  instituting  suit.  A  receiver  of  a  cor- 
poration cannot  bring  an  action  in  his  own  name,  unless  the 
legal  title  to  the  property  has  been  conveyed  to  him.  Nor 
can  he  sue  to  recover  an  unpaid  subscription  to  stock  withput 
leave  of  court,  and  without  showing  that  the  collection  is 
necessary  to  pay  the  debts.  Wisener  vs.  Myers,  42  Pittsburg 
Journal,  166. 

III.  Neglect  in  managing  property.  A  receiver  who 
has  managed  partnership  property  carelessly  and  negligently, 
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will    not    be    allowed     commissions.       Reeves'    Appeal^  3 

Walker,  199. 

IV.  Neglect  in  paying  out  money.  When  a  receiver 
pays  out  money  in  good  faith  upon  an  order  of  court,  he  is 
protected,  although  the  order  was  improvidently  made.  Palmer 
vs.  Allen,  26  W.  F.,  514. 

V.  Neglect  to  compensate.*  Compensation  is  allowed 
to  receivers  as  a  reward  for  the  £uthful  discharge  of  their 
trust,  and  where  they  are  neither  prudent  nor  economical,  no 
commissions  will  be  allowed.  McCoy's  Appeal,  i  Delaware 
Co.,  69. 

VI.  Neglect  to  invest  trust  funds.  Where  a  receiver 
has  funds  in  his  hands  which  cannot  be  distributed  for  a  long 
period,  it  is  his  duty  to  ask  the  leave  of  the  court  to  invest 
them.  If  he  mingles  such  funds  with  his  own,  and  deposits 
them  in  his  own  name,  and  profits  by  their  use  in  a  bank,  he 
will  be  surcharged  for  their  use.  Sckwartz  vs.  Oil  Co,,  153 
Pa.,  284. 

VII.  Neglect  to  pay  interest  on  moneys.  A  receiver 
is  not  chargeable  with  interest  when  owing  to  suits  he  cannot 
distribute  the  fund,  and  where  he  has  not  personally  used  the 
money.     Wallace's  Appeal,  3  W.  F.,  469. 

Receiver  of  Taxes. 

Neglect  in  searches.  A  bona  fide  purchaser  of  real 
estate  relying  upon  a  clear  certificate  of  search  for  registered 
taxes,  furnished  by  the  receiver  of  taxes,  will  be  protected 
against  any  claim  for  taxes  omitted  from  the  certificate.  IMa- 
delphia  vs.  Glanding,  26  W.  N.,  319. 

Recognizance. 

I.  Neglect  in  form.  A  recognizance  is  a  debt  of 
record  entered  into  or  acknowledged  before  a  court  or  officer 
having  authority  to  take  it.  The  form  is  not  essential.  Though 
usually  in  the  form  of  a  penal  obligation,  it  is  not  necessarily 


IN    PENNSYLVANIA  1 497 

Recognizance — Continued. 

so.  It  need  not  even  be  signed  by  the  cognizor,  and  a  short 
memorandum  of  it  is  sufficient.  Riddle's  Appeal^  37  Pa.,  181. 
II.  Neglect  to  perfect.  A  recognizance  of  bail  in 
error,  with  a  single  surety,  is  not  a  supersedeas,  and  the  court 
below  may  issue  execution,  notwithstanding  the  removal  of  the 
record.     Rheem  vs.  Wheel  Company,  33  Pa.,  356. 

Record. 

I.  Neglect  by  erasures.  If  erasures  in  a  record  be 
allowed,  the  erased  writing  is  simply  to  be  left  unread.  It  is 
not  to  be  used  as  a  means  of  construing  the  writing  itself. 
Messick  vs.  Ward,  i  Grant,  437. 

I I .  Neglect  in  amending,  i  .  While  a  court  may  so  amend 
its  record  as  to  make  it  conform  to  the  truth,  even  after  the 
term  has  expired  or  writ  of  error  lodged,  yet  it  has  no  power 
to  make  an  alteration  which  is  not  an  amendment,  and  is 
without  anything  on  the  record  to  support  it.  Levick  vs. 
McCafferty,  124  Pa.,  200.  2.  Amendments  of  the  pleadings 
may  be  made  on  or  before  the  trial,  and  it  is  error  to 
refuse  them,  but  this  right  ceases  to  be  absolute  and  becomes 
discretionary  with  the  court,  where  the  testimony  has  been 
closed  and  the  witnesses  dismissed.  Blakeslee  vs.  Scott,  27 
Pittsbnrg  Jotimal,  200.  3.  The  power  of  the  court  to 
amend  its  record,  exists  by  common  law  and  the  statute  of 
jeofails.     R.  R,  vs.  Bunnell,  19  Pittsbnrg  Jonmal,  17. 

III.  Neglect  in  certificate.  A  record  certified  by 
one  styling  himself  "judge  of  the  probate  court  '*  of  High- 
land county,  in  the  state  of  Ohio,  is  not  properly  authenti- 
cated under  the  act  of  congress.   Washabaugh  vs.  Entriken,  34 

Pa.,  74. 

IV.  Neglect  in  copy.  The  record  of  an  action  in  a 
court  of  common  law  consists  of  the  writ,  declarations,  pleas 
and  judgment.  An  exemplification  of  the  executions  is 
unnecessary.     Erbvs.  Scott,  14  Pa.,  20. 

V.  Neglect  in  entry,  i.  A  mistaken  entry  on  the 
record  may  be  amended.     Comm,  vs.  Greeley,  8  Phi  la.,  606. 
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2.  The  court  may  correct  its  own  mistakes  and  the  omissions 
of  its  clerks  in  making  up  the  record,  after  a  lapse  of  time, 
unless  where  rights  have  been  acquired  which  might  be  inju- 
riously affected  by  a  change  of  the  record.  Law  vs.  Kennedy, 
24  Pittsburg  Jotimal,  112.  3.  A  court  is  bound  to  protect 
parties  from  the  negligence,  mistakes  and  errors  of  its  officers, 
and  the  power  should  be  liberally  exercised  where  the  rights 
of  others  do  not  intervene.  Miller's  Appeal,  2  Pennypacker, 
72.  4.  Mistake  or  fraud,  in  making  up  a  record,  can  neither 
be  averred  nor  proved  by  parol  evidence  in  a  collateral  proceed- 
ing. The  only  mode  of  relief  is  through  the  court,  whose 
record  is  thus  erroneous.     Morris  vs.  Galbraith,  8  W.,  166. 

VI.  Neglect  in  exempufication.  Under  the  act  of 
congress  of  May  26,  1790,  the  records  and  judicial  proceed- 
ings of  every  state  shall  be  proved  or  admitted  in  any  other 
court  of  the  United  States,  by  the  attestation  of  the  clerk,  and 
the  seal  of  the  court  annexed,  if  there  be  a  seal,  together  with 
a  certificate  of  the  judge,  chief  justice,  or  presiding  magistrate, 
as  the  case  may  be,  that  the  attestation  is  in  due  fomi.  An 
exemplification  of  a  record  is  not  properly  authenticated,  where 
the  certificate  is  by  a  justice  of  the  supreme  court,  when  it 
appeared  that  there  were  other  justices  of  that  court  It 
should  be  by  the  chief  justice.  Van  Starch  vs.  Griffin,  71 
Pa.,  240. 

VIII.  Neglect  in  production.  An  office  paper  taken 
out  of  the  files  by  one  who  has  no  official  connection  with  it, 
and  produced  in  court,  cannot  be  given  in  evidence.  It  must 
be  produced  and  authenticated  by  the  officer  having  it  in 
custody.     Devlingvs,  Willianisan,  g  W,,  311. 

VIII.  Neglect  to  find.  i.  A  missing  record  maybe 
proved  by  secondary  evidence,  but  its  former  existence  and 
loss  must  be  first  established  by  competent  proof  Baskin  vs. 
Seechrist,  6  Pa.,  154.  2.  After  proof  of  its  loss,  the  contents 
of  a  record  of  judicial  proceedings,  like  any  other  document, 
may  be  proved  by  secondary  evidence.  To  authorize  nenuh 
riUr  proof  of  a  lost  record,  the  witness  must  have  read  it,  or 


IN    PENNSYLVANIA  1 499 

Record — Continued, 

otherwise  have  actual  Knowledge  of  it,  and  be  able  to  give  the 

substance  of  its  contents.     Richards'  Appeal,  122  Pa.,  547. 

IX.  Neglect  to  furnish  full  copies.  A  statement  of 
claim  which  does  not  set  out  the  full  record  of  a  suit  in  another 
county,  upon  whose  judgment  or  decree  the  plaintiff's  right  to 
recover  is  based,  is  defective,  the  cases  where  reference  is  per- 
mitted by  act  of  May  25,  1887,  being  confined  to  records  in 
the  county  where  suit  is  brought.     Campbell  ss,  Ry,  Co,,  137 

Pa.,  574. 

X.  Neglect  to  prove.  OfHcial  books  and  papers  must 
be  proved,  by  producing  an  exemplified  copy  from  the  proper 
office.  If  the  originals  are  produced,  they  must  be  verified  by 
the  officer  or  his  clerk  who  has  them  in  keeping,  or  some  one 
specially  authorized  by  him.  They  cannot  be  verified  by 
one  unconnected  with  the  office.  Hockenbury  vs.  Carlisle, 
I  W.  &  S.,  282. 

XI.  Neglect  to  protect  purchaser  of  land.  A  pur- 
chaser of  land  who  examines  the  records,  is  protected  by  them 
as  iar  as  they  can  protect  him,  but  he  takes  the  risk  of  having 
the  actual  state  of  the  title  correspond  with  that  which  appears 
of  record.     Reck  vs.  Clapp,  98  Pa.,  581. 

XII.  Neglect  in  pubushing.      The   proceedings  in  a 
court  of  record  are  matters  of  public  interest  and  free  to  all.  , 
The  decree  of  a  court  of  equity  may  be  published  by  one  hav- 
ing an  interest  therein.     Such  publication  may  be  in  the  shape 
of  an  advertisement     Lordws,  Lord,  25  W.  N.,  436. 

XIII.  Neglect  to  restore.  The  right  of  a  court  to 
restore  any  of  its  own  records  which  have  been  lost,  defaced,  or 
stolen,  is  inherent.  The  proof  furnished  must  not  be  by  way 
of  affidavit,  but  by  depositions  regularly  taken.  Covington 
Road^  In  re,  5  C.  P.  Reporter,  1 1 7. 

Recorder  of  Deeds. 

I.  Neglect  IN  making  SEARCHES,  i.  The  liability  of  the 
recorder  of  deeds  for  issuing  erroneous  certificates  of  search  is 
limited  to  five   years.     Askton  vs.   Walton,  10  W.  N-,  452. 
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2.  The  recorder  of  deeds  is  liable  for  any  loss  which  msf 
result  from  a  mistake  or  fraud  in  searches  made  under  instruc- 
tions by  one  of  his  clerks.  He  cannot  throw  the  disastrous 
results  of  the  misplaced  confidence  of  his  clerk  upon  those  who 
loaned  their  money  upon  the  faith  of  his  official  certificate. 
Peabody  Building  Ass*n  vs.  Houseman,  89  Pa.,  26 l  3.  The 
duty  of  searches  is  that  of  the  officer  and  not  of  parties,  and 
he  must  see  to  it  that  he  makes  no  mistake.  If  a  recorder 
keeps  a  general  index,  and  omits  to  index  a  deed  in  it,  his  cer- 
tificate makes  him  liable  if  an  injury  results  from  such  omis- 
sion. ScheUws.  Stein,  76  Pa. ,  398.  4.  The  liability  of  a  recorder 
of  deeds  in  a  false  certificate  of  search  only  extends  to  the 
party  taking  the  certificate,  and  does  not  entitle  a  future  pur- 
chaser to  recover  against  him.  Comm,  vs.  Hartner,  6  Phila., 
90.  Girard  Ass'n  vs.  Houseman,  i  W.  N.,  116.  5.  The 
recorder  is  not  liable  for  an  alleged  error  in  searches,  when 
the  purchaser  gives  the  vendor's  name  incorrectly.  Conm, 
vs.  Owen,  2  W.  N.,  200.  6.  A  recorder  of  deeds,  giving  a  cer- 
tificate that  he  has  searched  and  can  find  no  mortgage,  and 
charging  and  receiving  the  fee  therefor,  is  liable  on  his  bond, 
if  it  afterwards  appear  that  a  mortgage  existed,  by  which  the 
party  obtaining  the  search  was  prejudiced  McCaraher  vs. 
Comm,,  5  W.  &  S.,  21.  7.  In  an  action  for  damages  against 
a  recorder  of  deeds  for  a  false  certificate  of  search  given  by 
the  recorder  to  the  plaintiff,  in  the  absence  of  fraud,  the  statute 
of  limitations  begins  to  run  from  the  time  when  the  search  was 
given,  and  not  from  the  development  of  the  damage.  Owen 
vs.  Saving  Fund,  97  Pa*,  47.  8.  In  an  action  against  a 
recorder  of  deeds  for  negligence  in  issuing  a  false  certificate 
of  search,  the  vital  question  is  whether  the  plaintiff  or  his  agent 
ordered  and  paid  for  the  search.  If  he  did,  then  the  recorder 
is  liable ;  if  he  did  not,  it  is  otherwise.  Peabody  Building  Asin 
vs.  Houseman,  11  W.  N.,  193. 

II.  Neglect  to  authenticate  record.  The  act  of 
June  24,  1885,  provides,  that  when  a  recorder  of  deeds  has 
failed,  during  his  official  term,  to  authenticate  the  record  of 
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any  deed  or  mortgage  by  adding  thereto  his  certificate,  his 
successor  in  office  shall  certify  or  sign  the  same.  Pierie  vs. 
Philadelphia,  139  Pa.,  573. 

III.  Neglect  to  record  deed.  Where  a  deed  is  left  for 
record  with  the  recorder,  it  is  his  duty  to  record  it.  The  con- 
sequence of  his  default  should  not  be  visited  upon  the  owner, 
who  had  done  all  that  the  law  required  in  depositing  the  deed 
in  the  office  for  that  purpose.  Stockwell  vs.  McHenty,  107 
Pa.,  245. 

Reference. 

I.  Neglect  in  findings  of  referee,  i.  The  findings 
must  state  the  facts  with  the  certainty,  precision  and  fullness 
of  a  special  verdict.  The  act  of  May  14,  1874,  requires  the 
findings  of  fact  and  the  conclusions  of  law  to  be  stated  sepa- 
rately and  distinctly.  Harris  vs.  Hay,  1 1 1  Pa.,  562.  2.  The 
findings  of  fact  by  a  referee  are  entitled  to  the  weight  of  a  ver- 
dict by  a  jury.  Longvs,  McDermott,  10  Montgomery  Co., 
151.  3.  The  findings  of  fact  by  a  referee,  under  the  act  of 
May  14,  1874,  are  conclusive,  and  cannot  be  reviewed  by  the 
supreme  court  upon  writ  of  error.  Lyon  vs.  Kurtz,  30  Pitts- 
burg Journal,  478.  4.  The  finding  of  facts  by  a  referee  can- 
not be  reversed  on  appeal,  if  the  evidence  fairly  warranted  it, 
even  though  the  correctness  of  his  conclusions  may  be  ques- 
tioned. McClure  vs.  Publislnng  Co.,  i6g  Pa.,  213.  5.  A  ^ 
referee's  conclusions  of  fact  have  the  effect  of  a  verdict,  and 
will  not  be  set  aside  except  for  very  gross  and  palpable  mis- 
take. Meredith  vs,  Thomas,  5  Lancaster  Review,  145.  6.  A 
referee  stands  in  the  place  of  court  and  jury.  His  findings, 
both  of  law  and  fact,  are  conclusive,  except  plain  error  or  pal- 
pable mistake  appears.  Stowers  vs.  Cawley^  8  Luzerne  Reg- 
ister, 76. 

II.  Neglect  in  the  report  of  referee,  i  .  The  report 
of  a  referee  should  have  all  the  fullness,  particularity  and  pre- 
cision of  a  special  verdict  or  case  stated.  His  findings  of  fact 
and  law  should  be  stated  separately.     Scranton  vs.  McNamara, 
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2  Lackawanna  Jurist,  68.  Campbell  Mfg.  Co,  vs.  BarreU, 
Idem^  76.  2.  If  a  referee  commits  errors  of  &ct,  such  as 
would  require  the  court  to  grant  a  new  trial  in  the  case  of  a 
verdict,  the  report  of  the  referee  must  be  set  aside.  Gray  vs. 
Rupp^  3  York  Record,  25. 

HI.  Neglect  of  referee,  i.  A  referee  sits  as  a  judge 
and  jury,  but  is  not  to  act  also  as  a  witness  in  the  case  which 
he  has  been  sworn  to  try.  He  is  to  find  facts,  not  to  furnish 
them.  Edgerton  vs.  WUliams^  6  Kulp,  149.  2.  Courts  must 
be  satisfied  affirmatively,  that  some  manifest  error  has  been 
done,  or  plain  impropriety  committed,  before  they  will  inter- 
fere with  an  award  of  referees.  Gardner  vs.  Lincoln^  5  Phila., 
24.  3.  Referees  must  adhere  to  the  established  essentials  of 
actions ,  otherwise  their  reports,  though  established  by  the 
court  to  which  they  are  returned,  will  be  set  aside  on  error. 
Gross  vs.  Zorger,  3  Y,,  521.  4.  Where  the  evidence  before 
the  referee  is  conflicting,  his  conclusions  of  fact,  based  upon 
his  construction  of  the  testimony,  and  with  the  advantage  of 
seeing  and  hearing  the  witnesses,  will  not  be  set  aside  except 
for  gross  and  palpable  mistake.  Myers  vs.  Netvman,  7  Ku^, 
62.  5.  It  is  the  duty  of  a  referee,  in  making  up  his  report, 
to  keep  his  findings  of  fact  and  law  distinct,  so  that  the  judg- 
ment pronounced  may  appear  to  be  clearly  warranted  by  the 
facts  found.     Reese  vs.  Powell^  4  C.  P.  Reporter,  70. 

IV.  Neglect  of  referees  to  act.  A  report  of  referees 
is  not  good,  if  not  made  by  the  persons  to  whom  the  case  was 
submitted.  If  judgment  has  been  entered  thereon,  it  will  be 
reversed  for  error,  though  no  exceptions  have  been  filed  within 
the  time  limited  by  the  rules  of  the  inferior  court.  Russell 
vs.  Grayy  6  S.  &  R.,  145. 

V.  Neglect  of  notice.  If  the  rule  of  reference  does 
not  state  the  time  and  place  of  meeting,  or  the  notice  to  be 
given,  the  court  will  set  aside  the  report,  unless  reasonable 
notice  be  shown.     Herman  vs.  Freeman ^  8  S.  &  R.|  9. 

VI.  Neglect  to  file  exceptions.  An  exception  to  a 
referee's  report  must  be  filed  within  the  time  fixed  by  rule  of 
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court.  If,  however,  it  appears  clearly  on  the  face  of  the  award, 
advantage  may  be  nevertheless  taken  of  it.  Shoemaker  vs. 
Stnith,  2  B.y  239. 

Register  of  Wills.     See  "  Administrators/'  "  Wills.*' 

I.  Neglect  in  granting  letters,  i.  The  register 
cannot  issue  letters  of  administration  to  a  stranger  in  blood,  to 
the  exclusion  of  any  of  the  kindred  willing  and  competent  to 
undertake  the  trust,  even  if  such  stranger  be  preferred  by  a 
majority  of  those  first  entitled.  Abie's  Estate,  Leg.  Gaz.  Report, 
420.  2.  Where  a  register  has  granted  letters  to  an  improper 
person,  he  should  dte  the  parties  to  appear  before  him,  and 
not  revoke  the  letters  ex  parte.  Bieber's  Appeal^  1 1  Pa.,  157. 
3.  Under  the  act  of  March  15,  1832,  letters  testamentary  and 
of  administration  shall  be  granted  only  by  the  register  of  the 
county  in  which  was  the  family  or  principal  residence  of  the 
decedent  at  the  time  of  his  decease  ;  and  if  the  decedent  had 
no  such  residence  in  this  commonwealth,  then  by  the  register 
of  the  county  where  the  principal  part  of  the  estate  of  the 
decedent  shall  be.  Harberger's  Estate,  8  W.  N.,  471.  4.  In 
granting  letters  of  administration,  the  register  should  not  dis- 
regard the  expressed  wishes  of  the  parties  preferred  by  the  law 
and  entitled  to  the  estate,  even  if  they  be  non-residents  of  the 
state.  If  he  has  appointed  a  total  stranger,  he  should,  upon 
application  of  such  parties,  vacate  the  letters.  Jones'  Appeal, 
10  W.  N.,  249.  5.  The  register  has  power  to  revoke  letters 
of  administration  previously  granted,  for  cause.  McCaffreys 
Estate,  4  Phila.,  194.  6.  The  discretion  given  the  register  to 
appoint  administrators,  is  limited  to  a  selection  from  each  class 
entitled  to  administer,  in  order.  If  the  widow  of  a  decedent 
renounces,  the  register  may  select  from  the  children  or  next 
of  kin,  preferring  males  to  females ;  but  the  widow  or  next  of 
kin  or  both  cannot  pass  by  a  child  or  next  of  kin,  competent 
and  willing  to  administer,  and  vest  it  in  a  stranger.  McClellan's 
Appeal,  16  Pa.,  I  ID.  7.  The  register  has  no  discretion  in  the  tes- 
tator's appointment  of  ah  executor.  But  in  the  absence  of  those 


1504  THE    LAW    OF    NEGLIGENCE 

Register  of  Wins--' Continued. 

to  whom  the  right  to  administration  of  an  estate  is  given,  the 
register  may  exercise  a  sound  discretion  in  the  selection  of  an 
administrator.  But  he  cannot  pass  by  the  next  of  kin  of  the 
decedent,  if  competent  and  desirous  to  act,  and  grant  letters  to 
a  stranger.  He  cannot  revoke  letters  without  cause.  NeoTs 
Estate,  17  W.  N.,  192.  8.  The  register  is  not  at  liberty  to 
disregard  the  clearly  expressed  wish  ofthe  parties  preferred  by 
the  law  and  entitled  to  the  estate,  even  if  they  be  non-residents, 
and  grant  letters  to  a  total  stranger.  Schaufuss'  Estate,  5 
Kulp,  275. 

II.  Neglect  TO  AWARD  ISSUE,  i.  Under  the  act  of  March 
I5»  I  S3 2,  the  register  is  not  bound  to  award  an  issue  when- 
ever it  is  demanded  after  the  entry  of  a  caveat,  Parke's  Estate, 
4  Phila.,  195.  2.  A  register  of  wills  is  empowered,  but  not 
required,  to  send  every  contested  fact  to  a  trial  at  law,  on  the 
request  of  any  party  interested.  He  need  not  award  an  issue, 
whenever  demanded.     Wikoj^'s  Appeal,  15  Pa.,  288. 

III.  Neglect  to  certify  disputed  question  to  court. 
Where  a  caveat  is  filed  against  the  admission  of  a  will  to  pro- 
bate by  parties  alleging  themselves  to  be  next  of  kin  ofthe 
testator,  and  such  kinship  is  disputed,  it  is  the  duty  of  the 
register  to  certify  such  question  of  disputed  kinship  to  the 
orphans'  court.  If  he  refuse  to  do  so,  and  insists  on  issuing 
his  precept  to  the  common  pleas,  the  latter  court  by  mandamus 
may  forthwith  command  him  to  certify  the  disputed  question  of 
kindred  to  the  orphans'  court    Taylor  vs.  Comm,,  103  Pa,,  96. 

IV.  Neglect  to  demand  issue.  A  request  for  an  issue 
testing  the  validity  of  a  will  should  be  made  formally  in  writ- 
ing.    McCarter's  Will,  8  Phila.,  595. 

V.  Neglect  to  pay  money  to  the  state.  The  sureties 
in  a  bond  given  by  a  register  for  the  faithful  execution  of  his 
duties,  and  the  payment  of  all  moneys  due  the  state,  are  not 
responsible  for  collateral  inheritance  taxes,  collected,  but  not 
paid  over  by  him.  By  the  act  of  March  22,  1841,  a  special 
bond  is  required  of  the  register  for  this  purpose.  Comm,  vs. 
Toffts,  45  Pa.,  408. 
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Helease. 

I.  Neglect  in  executing,  i.  In  an  action  against  a 
railroad  company  to  recover  damages  for  personal  injuries,  the 
company  exhibited  a  release  executed  by  the  plaintiff,  who 
thereupon  alleged  that  he  was  under  the  influence  of  anaes- 
thetics when  he  executed  it,  and  hence  mentally  incapacitated. 
He  never  offered  to  return  the  money  received  by  him,  and 
his  conduct  constituted  an  affirmance  of  the  release.  Gibson 
vs.  R.  R,,  164  Pa.,  142.  2.  Where  an  attorney  at  law  releases 
a  judgment  of  his  clients  as  to  its  lien  on  certain  real  estate, 
without  their  knowledge  or  consent,  such  release  is  a  fraud 
upon  them,  and  does  not  discharge  the  lien  of  the  judgment. 
Kirk's  Appeal,  87  Pa.,  243.  3.  A  person  who  signs  a  release 
of  liens,  falsely  representing  that  he  has  authority  to  do  so 
from  the  owner  of  the  liens,  is  liable  in  damages  to  a  person 
purchasing  the  property  on  the  faith  of  the  release.  Lane  vs. 
Carr,  156  Pa.,  250.  4.  The  next  friend  of  an  infant  plaintiff 
in  a  judgment  for  personal  injuries,  cannot  release  or  com- 
promise the  claim  of  the  infant,  especially  after  it  has  been 
prosecuted  to  judgment.    O'Donnellvs,  Broad,  2  Pa.  Dist.,  84. 

II.  Neglect  in  signing,  i.  Circumstances  of  extreme 
necessity  and  distress  of  a  party,  although  unaccompanied  by 
any  direct  restraint  or  duress,  may,  by  overcoming  his  free 
agency,  justify  the  setting  aside  of  a  release  signed  by  him 
through  fraudulent  advantage  or  imposition  attendant  upon  it. 
Where  a  person  has  executed  a  release  under  seal,  his  uncor- 
roborated testimony  is  not  sufficient  to  impeach  it.  Detwiler 
vs.  Graham,  ly  Phila.,  300.  Ross  vs.  Ry.  Co.,  Idem,  361. 
2.  Where  a  party,  who  had  been  injured  through  the  negli- 
gence of  another,  signed  a  release  of  his  claim  for  damages  by 
reason  of  false  representations  made  by  a  surgeon  as  to  the 
extent  of  the  physical  damage  sustained,  which  representations 
were  made  at  the  same  time  an  officer  of  the  defendant  com- 
pany was  urging  a  settlement,  he  may  ignore  the  release  and 
sue  for  damages.      People's  Natural  Gas  Co,  vs.  Millbury,  2 

Monaghan,  145. 

III.  Neglect  to  e«ter  a  nolle  prosequi.   The  plaintiff 
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is  bound  to  sue  all  parties  in  a  joint  contract,  and  to  declare 
upon  it  as  the  contract  of  all ;  yet,  if  he  desires  to  release  one 
of  the  parties,  it  can  properly  be  done  by  entering  a  nolk 
prosequi  either  before  or  after  judgment     Burke  vs.  Nobk,  48 

Pa.,  175. 

IV.  Neglect  to  execute.  A  promise  to  release  a  debt, 
if  not  founded  upon  a  consideration,  is  nudum  pactum,  McNuU 
vs.  Loney,  153  Pa.,  281. 

V.  Neglect  to  seal,  i  .  A  release  of  a  debt,  not  under 
seal,  requires  proof  of  a  consideration  to  make  it  valid  and 
binding  on  the  releasor.  A  seal  implies  consideration.  Kidder 
vs.  Kidder,  33  Pa.,  268.  2.  A  release  under  seal  imparts  a 
sufficient  consideration  ;  but  if  without  seal,  and  no  consider- 
ation is  expressed  or  proved,  it  must  be  regarded  without  con- 
sideration, and  insufficient.  Navigation  Co,  vs.  Harris,  5 
W.  &  S.,  28. 

Sent.    See  "  Landlord  and  Tenant,"  "  Lease,"  "  Distress." 

I.  Neglect  in  distraining,  i.  Goods  entrusted  to  an 
agent  to  be  sold  on  commission  are  not  liable  to  distress  for 
rent  due  by  the  agent.  The  rule  of  the  common  law,  that  the 
goods  of  a  stranger  on  demised  premises  are  subject  to  the  dis- 
tress of  the  landlord,  has  yielded  to  the  growing  necessities  of 
trade  and  business.  Karns  vs.  Mc Kinney,  74  Pa.,  390.  Hcwe 
Sewing MacJune  Co.  vs.  Sloan,  87  Pa.,  438.  2.  The  property 
of  a  stranger  found  on  demised  premises,  left  for  no  purpose  of 
trade,  or  other  purpose  requiring  protection,  as  a  matter  of 
public  policy,  is  liable  to  distress  for  rent.  Kleber  vs.  Ward, 
88  Pa.,  93.  3.  Under  the  act  of  May  13,  1876,  exempting 
pianos,  melodeons  and  organs,  leased  or  hired,  from  levy  or 
sale  on  execution  or  distress  for  rent,  the  notice  required  by 
the  act  must  be  given  to  the  landlord  when  the  leased  instru- 
ment is  placed  upon  the  premises,  or,  at  latest,  before  his  right 
to  distrain  has  accrued.     McGeary  vs.  Mellor,  87  Pa.,  461. 

n.  Neglect  in  notice  of  claim.  Notice  of  a  land- 
lord's claim  for  rent  is  sufficient,  if  given  at  anytime  before  the 
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return  of  the  writ  of  execution  and  payment  of  the  money* 

Barlin  vs.  Comm.,  1 10  Pa.,  454. 

III.  Neglect  of  tenant  in  common  to  pay.  i.  A 
tenant  in  common  cannot  recover  in  assumpsit  against  his  co* 
tenant  for  the  use  and  occupation  of  the  common  property, 
without  an  express  contract  to  pay  rent.  Suppleevs.  Yerkes^  i 
Chester  Co,  576.  2.  One  of  two  tenants  in  common  incurs 
no  implied  liability  to  the  other  to  pay  for  the  use  and  occupa- 
tion of  land,  merely  because  he  has  possession  of  it.  He  can 
be  sued  by  his  co-tenant  only  on  an  express  promise.  Under- 
wood's Estate,  19  Phila,,  100. 

IV.  Neglect  to  claim.  After  the  sale  by  the  sheriff  of 
personal  property,  and  after  he  has  lost  control  of  the  goods, 
it  is  too  late  for  a  landlord  to  notify  him  of  his  claim  for  arrears 
of  rent.  Work's  Appeal,  92  Pa.,  258.  Herr  vs.  Puckley,  14 
Lancaster  Bar,  135. 

V.  Neglect  to  collect.  A  trustee  is  not  liable  for 
loss  of  rent,  if  he  has  used  reasonable  diligence  in  attempting 
to  collect  it.     Patterson's  Estate,  35  Pittsburg  Journal,   192. 

VI.  Neglect  to  demand.  When  the  landlord  has 
habitually  waived  default  in  the  payment  of  rent,  he  will  not 
be  permitted  to  exercise  his  option  of  forfeiture,  as  set  forth  in 
the  lease,  upon  a  single  day's  default,  without  notice.  A  land- 
lord should  make  a  formal  demand  for  the  rent  upon  the 
premises.  Halderman  vs.  Santpter,  6  Luzerne  Law  Times, 
N.  ?.,  139.     2  Delaware  Co.,  106. 

VIL  Neglect  to  owe.  i.  An  eviction  of  a  tenant  by  a 
landlord  does  not  forfeit  rent  already  accrued.  Gallagher's 
Estate,  37  Pittsburg  Journal,  306.  2.  A  tenant  cannot  escape 
liability  for  the  rent  of  another  term,  by  giving  notice  of  his 
intention  to  leave  at  the  end  of  the  year,  and  then  not  going* 
Graham  vs.  Dempsey,  169  Pa.,  460.  3.  A  tenant  under  a 
lease  for  years,  is  liable  for  the  rent  stipulated  accruing  sub- 
sequently to  the  destruction  of  the  premises  by  fire,  and  this 
liability  is  not  affected  by  the  failure  or  refusal  of  the  landlord 
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to  rebuild.     Mannerback  vs.  Keppleman,  2  Woodward's  Decis- 
ions, 137. 

VIII.  Neglect  TO  PAY.  i.  The  use  and  occupation  of 
premises  raises  an  implied  promise  to  pay  rent.  The  rela- 
tionship and  dealings  of  parties  which  rebut  the  presumption 
of  an  implied  promise  to  pay  for  personal  services  or  board- 
ing, does  not  apply  to  the  case  of  a  claim  for  rent.  Spack- 
man's  Appeal,  2  Chester  Co.,  195.  2.  A  tenant  who  alleges 
that  his  landlord  has  interfered  with  the  beneficial  enjoyment 
of  the  property,  but  who  remains  in  possession,  must  pay  the 
rent  therefor  according  to  the  lease.  Sutton  vs.  Foulke,  19 
Phila.,  419. 

Repairs. 

I.  Neglect  of  workmen.  When  an  article  is  kept  for 
repairs  at  a  workshop,  the  duty  of  exercising  ordinary  care 
over  it  is  incidental  to  the  contract  to  repair,  and  assumpsit 
will  lie  upon  failure  to  perform  this  duty.  The  failure  to 
employ  a  night  watchman  at  a  machine  shop  does  not  show 
want  of  ordinary  rare  over  articles  left  there  for  repairs.  Zell 
vs.  Dunkel,  10  Lancaster  Review,  212. 

II.  Neglect  to  make.  i.  If  repairs  are  absolutely  neces- 
sary to  preserve  the  fee  from  waste,  ordinary  wear  excepted, 
and  are  made  by  a  life  tenant  after  notice  to  the  remainder- 
man, who  refuses  or  neglects  to  make  them,  the  cost  may  be 
recovered  from  the  latter.  Baker  vs.  Erbin,  i  Delaware  Co., 
136.  2.  A  tenant  in  common  is  liable  to  his  co-tenant  for 
repairs  that  are  absolutely  necessary  to  buildings  on  the  prem- 
ises. Beatty  vs.  Bordwell,  12  Lancaster  Bar,  50.  27  Pitts- 
burg Journal,  273.  3.  It  is  no  defence  to  a  landlord's  claim 
ibr  rent,  that  the  premises  were  so  damaged  by  fire  as  to  be 
untenantable,  and  that  the  landlord  made  no  efTort  to  restore 
them  to  their  primary  condition.  The  law  implies  no  such 
duty,  unless  imposed  upon  him  by  the  lease.  The  lessee 
must  in  such  case  pay  the  rent,  even  though  the  building  be 
consumed.     The  law  is  different  if  the  premises  leased  be  but 
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a  part  of  the  whole  building.  PhiUipps  vs.  Epp^  9  Lancaster 
Review,  197.  4.  The  refusal  or  neglect  of  a  landlord  to  make 
repairs,  does  not  warrant  the  tenant  in  refusing  to  pay  rent. 
Prescott  vs.  Oberstatter,  25  Pittsburg  Journal,  146.  5.  A  life 
tenant  is  bound  to  keep  up  repairs  and  pay  the  taxes  and 
interest  on  the  mortgages  on  the  property.  Stoop's  Estate ^  3 1 
Pittsburg  Journal,  34.  6.  In  the  absence  of  any  agreement 
as  to  repairs,  a  tenant  is  bound  to  make  fair  and  ordinary 
repairs,  so  as  to  prevent  decay  of  the  premises,  but  is  not 
required  to  make  substantial  and  permanent  ones,  such  as 
new  roofing,  nor  to  make  general  repairs,  nor  restore  the 
buildings  if  burnt  down  or  become  ruinous  by  accident,  with- 
out any  default  on  his  part.  Weber  vs.  Moore ^  3  Lancaster 
Bar,  No.  15. 

Repleyin. 

I.  Neglect  in  commingling  goods.  It  is  not  a  bar  to 
an  action  of  replevin,  that  the  plaintiff's  goods  have  been  com- 
mingled with  like  goods  of  the  defendant  by  the  wrongful  act 
of  a  third  party,  unless  perhaps  where  the  character  of  the 
goods  is  so  essentially  changed  by  the  mixture  that  one 
aliquot  part  would  not  be  the  equivalent  for  another.  Wilkinson 
vs.  Stewart,  8$  Pa.,  255. 

II.  Neglect  in  executing  writ.  In  executing  a  writ 
of  replevin,  a  sheriff's  officer  may  break  the  outer  door  of  the 
house  in  which  the  goods  are  located,  or  enter  the  house 
through  a  window.  He  acts,  however,  at  his  peril,  for  if  he 
does  not  find  the  goods,  he  is  a  trespasser.  Jones  vs.  Herron, 
31  W.  N.,  263. 

III.  Neglect  to  return  the  goods.  A  replevin  bond 
is  conditioned  to  make  return  of  the  goods,  if  a  return  shall 
be  awarded.  If  the  sheriff  does  not  find  the  goods  upon  the 
writ  de  retomo  habendo  in  the  possession  of  the  plaintiff,  he 
returns  "  eloigned^  A  claim  property  bond  is  security  for  the 
damages  which  may  be  recovered,  which  must  always  be  in 
money.     The  production  of  the  same  goods,  although  depre- 
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Pa.,  223.  Fayette  Borough  vs.  Higgins,  112  Pa.,  i.  2.  Where 
a  point  of  law  has  been  reserved  at  the  trial,  but  neither  the 
point  reserved  nor  the  facts  upon  which  it  arose  were  stated 
on  the  record,  it  is  error  for  the  court  to  subsequently  enter 
judgment  on  the  point,  non  obstante  veredicto,  Elkins  vs.  Ins. 
Co.,  3  Pennypacker,  367.  3.  Where  a  question  of  law  is 
reserved  by  the  lower  court,  it  must  be  spread  upon  the  record, 
otherwise  the  record  is  defective.  Johnston  vs.  Board  of  Pnlh 
lication,  34  Pittsburg  Journal,  164.  4.  Where  the  trial 
judge  reserves  a  question  of  law,  the  record  must  show  the 
specific  facts  on  which  the  law  is  so  reserved.  Ketfervs. 
Eldred  Township,  1 10  Pa.,  i .  Miller  vs.  Bedford,  86  Pa.,  454. 
5.  An  instruction  to  find  a  verdict  for  plaintiff,  subject  to  the 
opinion  of  the  court  on  legal  points  reserved,  is  an  insufficient 
reservation  of  a  question  of  law.  The  legal  questions  reserved 
should  be  placed  upon  the  record  either  by  a  special  verdict, 
or  by  a  distinct  reservation  stating  the  questions  of  law  held 
under  advisement.     Moore  vs.  Copley,  165  Pa.,  294. 

VII.  Neglect  to  except  to  judgment  thereon,  i.  An 
objection  that  a  question  of  law  was  not  properly  reserved, 
must  be  made  at  the  time  of  the  reservation.  Headley  vs. 
Renner,  129  Pa.,  542.  2.  It  is  necessary  for  the  correction 
in  the  supreme  court  of  an  error  by  the  court  below  in  enter- 
ing judgment  on  a  reserved  point,  that  an  exception  should  be 
taken  at  the  time  of  entering  the  judgment.  Merkel  vs.  Berks 
Co,,  81  Pa.,  506.  Northumberland  Bankws.  Eyer,  60  Pa.,430. 

3.  No  exception  being  taken  to  a  point  reserved,  the  pre- 
sumption was  that  it  was  assented  to  as  a  true  statement  of 
the  facts.  If  a  judge,  in  a  reserved  point,  states  facts  without 
agreement,  the  objection  must  be  made  and  exceptions  taken 
at  the  time.     Penna,  Ins,  Co,  vs.  Phoenix- Ins,  Co,,  71  Pa.,  31. 

4.  Where  no  exception  is  taken  to  the  reservation  by  the 
court,  it  is  assumed  that  all  parties  acquiesced  in  the  point 
reserved  as  a  true  statement  of  the  facts  in  the  case.  It  is 
necessary  for  the  correction  by  the  supreme  court  of  an  error 
in  the  court  below  in  entering  judgment  on  a  reserved  point. 
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that  an  exception  should  be  taken  at  the  time  of  entering  the 
judgment.  Santry  vs.  /?.  i?.,  4  Montgomery  Co.,  144.  Lower 
Providence  Ins,  Ass'n  vs.  Weikel,  Idem,  55. 

VIII.  Neglect  to  furnish  written  opinion,  i.  la 
the  reservation  of  questions,  they  can  only  be  of  pure  questions 
of  law ;  and  the  facts  should  be  agreed  by  the  parties,  or  found 
by  the  jury.  The  facts  should  be  stated  on  the  record.  Courts 
cannot  reserve  questions  of  feict,  though  they  may  necessarily 
be  mixed  with  questions  of  law.  Wherever  there  is  a  judg- 
ment on  reserved  points,  it  is  advisable  that  there  should  be 
always  a  written  opinion  to  indicate  to  the  court  of  error  the 
grounds  of  the  judgment.  It  is  a  loose  practice,  to  bring  up  a 
case  to  the  supreme  court  by  a  bill  of  exceptions  to  the  judg- 
ment and  the  judge's  notes  of  trial  filed.  Wilde  vs.  Trainor^  59 
Pa.,  439.  2.  When  a  judgment  is  entered  in  the  court 
below  on  a  reserved  point,  it  should  always  be  accompanied 
with  a  written  opinion.  Pierce  ^ts. Livingston,  80  Pa.,  99. 

IX.  Neglect  to  set  out  the  evidence,  i.  Where  a 
point  is  reserved  for  the  opinion  of  the  court,  on  the  trial  of  a 
case,  it  must  set  out  facts  as  found  by  the  jury  or  agreed  upon 
by  the  parties.  A  judge  cannot  draw  conclusions  of  fact  from 
the  evidence.  Hence  the  reserved  question  must  be  one  of 
law,  and  cannot  be  a  mixed  question  of  law  and  fact.  Comrn, 
vs.  McDowellj  86  Pa.,  377.  2.  Upon  a  reserved  pointy 
whether  there  is  evidence  to  go  to  a  jury,  the  bill  of  exceptions 
should  set  out  the  evidence.  It  is  not  sufficient  that  ths  judge 
in  his  opinion  includes  the  evidence.  Leach  vs.  Ansbacher,  19 
Pittsbturg  Journal,  6. 

X.  Neglect  to  specify,  i.  It  is  not  a  good  reservation 
of  a  point  to  reserve  it  on  all  the  evidence.  Every  reservation 
should  place  distinctly  on  the  record  what  the  point  which  is 
reserved  is,  and  the  state  of  facts  upon  which  it  arises.  Ferguson 
vs.  Wright,  61  Pa.,  258.  2.  Every  reservation  of  a  question 
should  place  distinctly  on  the  record  what  the  point  reserved 
is,  and  the  facts  out  of  which  it  arises  ;  and  if  not  found  by  the 
jury,  the  facts  should  be  agreed  upon  by  the  parties.      These 
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essentials  are  not  sufficiently  shown  by  the  notes  of  trial,  which 
are  no  part  of  the  record.  Inquirer  Publishing  Co,  vs.  Rkt^ 
1 06  Pa.,  625.  3.'  In  every  case  where  a  general  verdict  is 
given  subject  to  a  point  reserved,  the  question  of  law  reserved 
must  be  stated,  and  the  facts  on  which  it  arises  must  be  either 
admitted  on  the  record  or  found  by  the  jury.  Wilson  vs.  The 
Tuscarora,  3  Pittsburg  Journal,  381. 

Restitution. 

I.  Neglect  in  application  for  writ  of.  Where  on 
a  judgment  in  the  court  below,  execution  issued,  upon  which 
the  amount  was  obtained  by  the  sheriff,  which  judgment  was 
reversed  by  the  supreme  court,  and  a  procedendo  awarded,  the 
writ  of  restitution  should  be  applied  for  in  the  latter  court 
before  the  record  is  removed.  Richardson  vs.  Coed  &  Iron  Co,, 

29  Pittsburg  Journal,  388.     14  Lancaster  Bar,  34. 

II.  Neglect  to  order.  A  court  below  cannot  engraft 
on  a  decree  of  the  supreme  court  an  order  of  restitution  not  con- 
tained in  said  decree.  If  restitution  be  ordered,  it  is  a  con- 
stituent part  of  the  judgment,  but  if  not  found  therein,  it  can- 
not be  made  a  part  thereof  by  the  lower  court.  Hughei 
Appeal,  90  Pa.,  60. 

Revenue  Stamps. 

Neglect  to  affix.  A  will  is  not  invalid  because  no 
United  States  revenue  stamp  was  placed  upon  it  when  executed. 
The  register  should  affix  the  stamp  before  he  issues  letters 
testamentary.     Werstler  vs.  Custer^  46  Pa.,  502. 

Rewards. 

Neglect  to  earn.  In  an  action  for  a  reward  offered 
for  the  arrest  and  conviction  of  a  criminal,  the  question  is  not 
whether  the  criminal  was  convicted  on  the  plaintiff's  testi- 
mony, but  whether  the  plaintiff  was  mainly  instrumental  in 
securing  the  arrest  and  conviction.  Rinehart  vs.  Lancaster 
City,  18  W.K.,  364. 
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of  Way. 

Neglect  to  claim.  Twenty-one  years'  occupation  of 
land,  adverse  to  a  right  of  way,  and  inconsistent  with  it,  bars 
the  right.      Yeakle  vs.  Nace,  2  Wh.,  123. 

Slots. 

I.  Neglect  of  sheriff.  If  a  sheriff  during  a  riot  fails  to 
exercise,  in  any  way,  his  extensive  powers  to  protect  property, 
preserve  peace,  and  restore  order,  he  is  guilty  of  a  misdemeanor, 
and  liable  to  indictment.  He  may  call  out  every  able-bodied 
man,  if  necessary.     Riots  of  1844,  In  re,  2  Clark,  135,  275. 

II.  Neglect  to  suppress,  i.  For  failure  to  suppress  a 
riot,  a  city  has  been  held  not  to  be  liable,  nor  for  the  destruc- 
tion caused  by  a  mob,  except  by  statutory  enactment,  as  is 
applicable  to  Philadelphia  by  the  act  of  May  31,  1841.  Free- 
man vs.  Pkiladelplda,  7  W.  N.,  45.  2.  Where  a  breaker  at 
a  coal  mine  was  set  on  fire  at  night  by  a  party  of  men,  who 
£red  a  number  of  shots,  drove  the  watchman  away  and  then 
burned  the  breaker,  it  was  a  riot.  Lycoming  Ins.  Co,  vs. 
Schwenk,  95  Pa.,  89.  3.  If  a  municipality  can  act  at  all  in 
the  suppression  of  riots,  it  must  be  through  its  justices,  con- 
stables and  policemen,  and  if  they  neglect  their  duty  and  refuse 
to  act,  the  municipality  is  powerless.  For  damages  resulting 
from  the  conduct  of  a  mob,  neither  city  nor  county,  borough 
nor  township,  can  be  held  except  by  special  statute.  Norris- 
tovon  vs.  Fitzpatricky  94  Pa.,  125.  4.  By  the  acts  of  May  31, 
1 841,  and  March  20,  1849,  in  all  cases  in  Philadelphia  and 
Allegheny  counties,  where  any  property  is  destroyed  in  conse- 
quence of  any  mob  or  riot,  the  owner  may  recover  damages 
from  the  county  for  the  destruction  thereof.  Damages  will  not 
be  given  for  consequential  injuries,  such  as  the  suspension  of 
business.  Nor  will  interest  be  allowed  on  the  estimated  loss. 
Weirvs.  Allegheny,  95  Pa.,  413. 


Rights.     See  "  Dams." 

I.  Neglect  by  destruction  of  dam.     In  an  action  of 
trespass  for  destroying  a  mill-dam,  the  plaintiff  may  give  evi- 
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dence  of  loss  sustained  by  him  by  reason  of  the  stoppage  of 

his  mills.     Spigelmoyer  vs.  Walter  3  W.  &  S.,  540. 

II.  Neglect  by  digging  new  channels.  The  owner  of 
upper  lands  may  improve  his  lands,  although  thereby  the 
volume  of  water  discharged  on  inferior  lands  is  increased,  but 
he  cannot  make  or  dig  new  channels.  Kauffman  vs.  Griesemer^ 
26  Pa.,  407. 

III.  Neglect  by  diverting  water,  i.  A  party  breaking 
the  bank  of  a  water  course,  and  diverting  the  water  from  a 
mill,  cannot  justify  the  continuance  of  the  nuisance,  by  deny- 
ing his  right  to  enter  the  land  of  a  stranger  to  abate  the  nui- 
sance, on  the  ground  that  he  would  be  liable  as  a  trespasser. 
Smith  vs.  Elliott,  9  Pa.,  345.  Miller  vs.  Miller,  Idem,  74 
Wheatley  vs.  Chrisman,  24  Pa.,  298.  2.  Though  the  owner 
of  ground  and  water  power  may  grant  the  privilege  to  a  party 
of  the  use  of  a  portion  of  such  water,  yet  it  does  not  follow 
that  the  user  may  assign  his  right  to  a  third  party.  IVaskabaugk 
vs.  Oyster,  18  Pa.,  497.  3.  Where  a  subterranean  flow  of 
water  becomes  a  well-defined  stream,  the  owner  of  the  land 
above  shall  not  divert  it,  to  the  injury  of  a  party  below.  But 
where  a  spring  depends  upon  percolations  through  the  land 
above,  and  in  the  use  of  the  land  for  mining  it  becomes 
diverted,  such  owner,  unless  negligent,  is  not  liable.  Wheat- 
ley  vs.  Bough,  25  Pa.,  528. 

*IV.  Neglect,  by  erecting  dam.  i.  One  who  builds  a 
dam  in  a  navigable  river  is  entitled  to  the  same  protection 
against  an  inferior  proprietor,  who  would  back  the  water  upon 
his  wheel,  as  if  his  dam  was  on  a  stream  not  navigable. 
Bigler  vs.  Antes,  21  Pa.,  288.  Kemmerer  vs.  Edelman,  25 
Pa.,  143.  2.  An  erection  in  a  river,  which  is  a  highway,  is 
prima  facie  indictable,  according  to  the  common  law,  and  the 
license  to  erect  it  must  be  shown.  Comm.  vs.  CIvurch,  i  Pa., 
105.  Riddle  vs,  Dixon,  2  Pa.,  372.  Detwciler  vs.  Groff,  10 
Pa.,  376.  3.  The  injury  resulting  from  flooding  the 
plaintiff's  land  must  be  proved  to  have  been  produced  by  a 
specific  cause  ;  to  lay  the  flooding  as  a  consequence,  without 
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more,  would  be  too  general.  Good  vs,  Mylin,  8  Pa.,  51. 
4.  The  law  of  the  erection  of  a  dam  is,  that  it  shall  not  obstruct 
or  impede  the  navigation  of  the  stream.  Hall  vs.  Lacey,  3 
Grant,  264.  Mertz  vs.  Domey,  25  Pa.,  519.  5.  In  an  action 
of  damages  for  flooding  the  land  of  plaintiff,  a  witness  cannot 
testify  as  to  the  right  to  swell  the  water,  though  he  may  as  to 
the  quantum  of  damages.  Reagan  vs.  Grim,  13  Pa.,  508. 
Bozfard  vs,  Christy,   14  Pa.,   267.     Morris  vs.  McNamec,  17 

Pa.,  173. 

V.  Neglect  by  raising  a  dam.  If  the  owner  of  land 
had  notice  of  the  canal  company's  intention  to  raise  a  dam  in 
a  stream  running  through  his  land,  which  it  had  a  right  to  do, 
he  was  unwise  in  making  improvements  which  would  be 
aflected  by  such  act.  Schuylkill  Co,  vs.  Farr,  4  W.  &  S.,  362. 

VI.  Neglect,  by  waste  of  water.  Every  riparian 
owner  is  entitled  to  the  flow  of  water  through  his  land,  although 
the  owner  of  a  mill  below  may  be  in  some  manner  injured 
thereby.  He  must,  however,  avoid  an  improper  or  malicious 
use  of  the  water.  Hoy  vs.  Sterrett,  2  W.,  327.  Whaler  vs. 
Ahl,  29  Pa.,  98.  Beidelman  vs.  Foulke,  5  W.,  308.  McKellip 
vs.  McIUunny,  4  W.,  317.     Bacon  vs.  Arthur,  4  Idem,  437. 

VII.  Neglect  in  erecting  dam.  i.  The  general  rule 
is  that  every  man  has  a  right  to  the  flow  of  water  in  its  nat- 
ural channel  through  his  land.  But  in  using  it,  he  must  work 
no  material  injur>'  or  annoyance  to  his  neighbor.  The  owner 
of  a  dam  must  use  necessary  precautions  against  expected 
freshets,  but  is  not  liable  for  damage  from  extraordinary  floods. 
The  concurrence  of  negligence  with  the  act  of  Providence  in 
floods  and  storms  is  requisite  to  fix  the  defendant  with  liabil- 
ity. Bell  vs.  McClintock,  9  W.,  119.  Unioji  Caned  Co,  vs. 
Landis,  Idem,  228.  McCoy  vs.  Danley,  20  Pa.,  89.  Roush 
vs.  Walter,  10  W.,  86.  2.  If  a  person  entitled  to  erect  a 
dam  carries  it  to  an  improper  height,  the  person  injured  may 
reduce  the  dam  to  the  proper  height,  but  may  not  demolish  it. 
The  party  abating  a  nuisance  can  only  remove  so  much  as 
constitutes    the    nuisance.     Dyer    vs.   Depui^    5   Wh.,    597. 


I518  THE    LAW    OF    NEGLIGENCE 

Riparian  Rights — Continued, 

3.  Where  one  has  a  right  to  erect  a  dam  in  a  public  stream^ 
so  as  not  to  obstruct  its  navigation,  persons  passing  such  dam 
must  use  ordinary  care  and  skill.  If  this  be  done,  and  loss 
ensue  through  the  obstruction,  the  one  erecting  the  dam  is 
liable  in  damages.     Plumer  vs.  Alexander^  12  Pa.,  81. 

VIII.  Neglect  of  owner  of  driftwood.  Property- 
carried  adrift  continues  to  be  the  property  of  him  who  owned 
it  at  the  time  of  the  flood.  When  stranded,  he  has  the  right  to 
enter  on  the  land  and  remove  it ;  but  he  may  abandon  it,  if 
he  please,  without  incurring  responsibility  for  injury  done  by 
it,  unless  the  drifting  resulted  from  his  negligence.  The  owner 
of  the  land  on  which  property  is  stranded  has  no  lien  on  the 
drifted  property.  If,  after  notice  to  him,  the  owner  of  the 
wood  neglect  or  refuse  to  remove  it,  the  owner  of  the  land 
may  thrust  it  back  into  the  stream,  but  cannot  appropriate  it 
to  his  own  use.  Forster  vs.  Bridge  Co,,  16  Pa.,  393. 

IX.  Neglect  to  repair  dam.  To  the  grant  of  the  right 
to  back  the  water  by  a  dam,  on  the  land  of  a  grantor,  there  is 
incident  the  right  to  repair  such  dam.  FraUey  vs.  Waters ^  7 
Pa.,  221. 

Rivers. 

I.  Neglect  in  navigating,  i.  It  is  a  well-known  law 
of  navigation  that  vessels  having  full  control  of  their  motive 
power  shall  give  way  to  those  that  are  less  manageable. 
Hence,  a  steamboat  must  give  way  to  coal  boats  if  the  steam- 
boat be  in  motion.  Baker vs.  The  Hibernia,  5  Clark,  48.  2.  A 
vessel  may  hold  its  course  in  a  navigable  stream  without  regard 
to  a  fisherman's  net,  if  the  master  act  without  wantonness  or 
malice,  and  do  no  unnecessary  damage.  Cobb  vs.  Bennett,  75 
Pa.,  326.  3.  On  a  river  declared  a  public  highway,  all  per- 
sons have  a  right  to  navigate  it  with  boats  or  ships,  in  such  a 
way  as  they  please,  provided  they  take  proper  care  that  no 
injury  be  done  to  the  persons  or  property  of  others.  If  an 
injury  occur  from  events  over  which  the  master  of  a  boat  has 
no  control,  and  he  displayed  care  in  the  management  of  his 
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vessel,  he  will  not  be  held  liable.     Camm,  vs.  Bilderback,  2 

Parsons,  452. 

II.  Neglect  in  obstructing,  i.  A  mandatory  injunc- 
tion at  the  suit  of  a  city  against  a  steel  company  to  compel  the 
removal  of  slag  and  cinders  deposited  in  a  navigable  river  by 
the  company,  will  not  be  granted  where  the  evidence  is  conflict- 
ing as  to  whether  the  deposit  caused  the  flooding  of  the  streets. 
Scranton  vs.  Steel  Co,,  154  Pa.,  171.  2.  Where,  under  the 
authority  of  an  act  of  assembly,  a  bank  and  stone  wall  are 
erected  to  prevent  an  overflow  of  water  from  a  river,  damages 
cannot  be  recovered  for  an  injury  to  a  fishery  occasioned 
thereby.  Such  damages  are  merely  consequential.  Tinicum 
Fishing  Co.  vs.  Carter,  90  Pa.,  85.  3.  Between  high  and  low 
water,  the  owner  of  the  soil  may  use  the  river  for  his  private 
purposes  if  he  does  not  interfere  with  the  rights  of  the  public. 
Zug  vs.  Comm,,  70  Pa.,  138. 

III.  Neglect  IN  withdrawing  WATERS.  The  rights  of 
the  city  of  Philadelphia  to  draw  water  from  the  Schuylkill 
river  for  the  purposes  of  manufacturing,  or  of  baths,  or  for 
propelling  power,  are  subordinate  to  the  right  of  navigation. 
Philadelphia  vs.  GUmartin,  71  Pa.,  141. 

IV.  Neglect  of   boom   company.     Where  logs  escape 
from   a  boom  from  the  unavoidable  dangers  of  the  river,  or 
through  inevitable  accident,  without  evidence  of  negligence,  a  * 
boom  company  will  not  be  held  liable.     Brown  vs.  Boom  Co,^ 
109  Pa.,  57. 

V.  Neglect  of  riparian  owners,  i.  Between  high  and 
low-water  mark  the  riparian  owner  cannot  occupy  to  the 
prejudice  of  navigation,  nor  place  obstructions  on  the  shore 
without  express  authority  from  the  state.  Wainwright  vs. 
McCtdlough,6i  Pa.,  66.  2.  The  act  of  March  25,  1848, 
enacts  that  the  district  commissioners,  upon  complaint  of  any 
person  owning  river  fronts  liable  to  be  damaged  by  overflow, 
that  the  banks  are  out  of  repair,  give  notice  to  the  owner  to 
repair  the  same  in  forty-eight  hours ;  if  he  neglects,  the  com- 
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missioners  shall  repair  the  bank  and  hen  the  property  for  the 

cost.     P/tiladelpfiia  vs.  Scott,  81  Pa.,  80. 

VI.  Neglect  to  remove  obstructions,  i.  It  is  the 
-duty  of  a  city  to  keep  the  navigable  waters  in  front  of  it  free 
from  obstructions.  Snyder  vs.  Pltiladelphia,  i  W.  N.,  175. 
City  vs.  Edwards,  2  W.  N.,  182.  2.  A  city  is  not  liable  for 
an  injury  to  a  vessel  resulting  from  the  presence  of  a  rock, 
part  of  the  natural  bed  of  the  river  opposite  its  wharves.  It 
would  be  dangerous  to  carry  the  definition  of  an  obstruction, 
as  the  term  is  used  in  the  act  of  May  2,  1854,  to  the  natural 
bottom  of  the  river,  especially  where  no  notice  has  been  given 
to  the  city  authorities  of  its  existence.  Snyder  vs.  Philadelphia, 
78  Pa.,  23. 

VII.  Neglect  to  remove  wrecks.  The  owner  of  a 
vessel  which  has  been  sunk  in  navigable  waters,  and  aban- 
doned by  him,  is  under  no  obligation  to  remove  the  vessel, 
and  is  not  Uable  for  the  injuries  it  may  cause  navigators.  If) 
however,  he  retains  possession  or  control,  he  must  exercise 
ordinary  diligence*  and  care  in  removing  it.  Winpenny  vs. 
Pliiladelphia,  65  Pa.,  139. 

Hoads. 

I.  Neglect  in  construction,  i.  To  apply  the  liability 
of  a  township  for  non-repair  to  a  case  of  original  construction 
is  not  to  be  thought  of.  It  is  not  the  duty  of  a  poor  township 
to  dig  down  steep  hillsides  and  blast  miles  of  rock  in  order  to 
build  a  double-track  wagon  road.  In  the  original  construction 
of  roads  and  bridges,  the  townships  must  be  governed  by  their 
means.  In  the  more  mountainous  parts  of  the  state,  roads  are 
constructed  for  miles  along  hillsides,  often  of  solid  rock,  where 
it  is  impossible  to  open  the  road  to  a  width  greater  than  a 
single  wagon  track,  except  for  turn-outs  at  intervals.  It  is 
contributory  negligence  for  the  driver  of  a  wagon  in  such  case 
to  attempt  to  pass  another  vehicle  on  the  causeway.  Perry 
Township  vs.  John,  79  Pa.,  412.  2.  In  closely  built  up  portions 
of  a  city,  it  is  the  duty  of  the  authorities  to  keep  the  entire 
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street  in  a  safe  condition,  but  this  is  not  the  rule  as  regards 
country  roads.  It  is  sufficient,  if  a  portion  of  the  width  of  the 
road  is  kept  in  smooth  condition  and  safe  and  convenient  for 
travel.  There  are  ditches,  bridges,  rocks,  stumps  and  other, 
elements  of  danger,  outside  of  the  traveled  portion.  Monona 
gaheia  City  vs.  Fischer ^  1 1 1  Pa.,  9.  3.  In  an  action  against  a 
turnpike  road  company  to  recover  damages  for  personal  inju- 
ries, it  is  proper  to  submit  the  case  to  the  jury  where  there  is 
evidence  of  the  existence  of  an  embankment  at  a  point  where  ' 
the  road  was  depressed  several  feet  on  the  side  of  the  mac- 
adamized portion.     Kreiderws.  Turnpike  Co.,  162  Pa.,  537. 

II.  Neglect  in  draining.  Where  township  authorities 
drain  a  public  road  by  artificial  gutters  on  each  side  of  the 
road,  joined  by  a  culvert  emptying  the  entire  drainage  upon  the 
land  of  an  individual,  by  which  his  land  was  damaged,  the 
township  is  liable  to  him.  Huddleston  vs.  West  BeUevue  Bor- 
ough^ III  Pa.,  no. 

III.  Neglect  in  laying  out.  In  the  planning  of  a  pub- 
lic road,  viewers  should  avoid  a  location  crossing  a  railroad 
track  at  grade,  if  it  can  reasonably  be  avoided.  If  they  adopt 
such  crossing  at  grade,  and  the  court  of  quarter  sessions,  on 
exceptions  to  the  report,  find  that  the  grade  crossing  could  not 
be  reasonably  avoided,  and  confirm  the  viewers'  report,  the 
supreme  court,  on  certiorari,  cannot  go  into  the  merits  of  the 
case.     Palmer  Township  Road,  In  re,  109  Pa.,  274. 

IV.  Neglect  in  laying  pipes.  A  township  is  not  an 
insurer  against  all  defects  or  obstructions,  latent  as  well  as 
patent,  in  the  public  highways.  Where  the  owner  of  adjacent 
property  laid  a  gas-pipe  in  a  careless  way  under  a  highway, 
resulting  in  an  explosion  of  gas  and  injury  to  a  passer-by,  the 
township  is  not  liable  for  the  injury,  where  the  authorities 
had  no  knowledge  of  the  existence  of  the  pipe  at  the  time  of 
the  accident.     Otto  Township  vs.  Wolf,  106  Pa.,  608. 

V.  Neglect  in  locating,  i  .  A  public  road  cannot  be 
laid  out  to  or  from  the  dwelling  house  of  an  individual  solely 
for    his    private    accommodation.     Britain  Road,   In  re,    i 
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Chester  Co.,  396.  2.  If  a  road  cannot  be  opened  without 
removing  a  dwelling  house  or  an  important  public  building, 
like  a  schoolhouse,  the  necessity  for  such  location  of  it  should 
appear  affirmatively.  PoUsgrove  Townskip  Road,  4  Mont- 
gomery Co.,  114.  3.  Condemnation  of  private  property  for 
a  private  road  can  be  justified  only  on  the  plea  of  strict  neces- 
sity. The  owner  of  the  land  must  have  pei'sonal  notice  of  the 
time  and  place  of  meeting  of  the  viewers,  and  the  time  and 
place  fixed  for  the  assessment  of  damages.  Redstone  Township 
Roady  In  re,  112  Pa.,  183. 

VI.  Neglect  in  obstructing,  i.  At  common  law  any 
obstruction  which  unnecessarily  impedes  the  lawful  use  of  a 
highway  by  the  public  is  a  nuisance,  and  indictable  as  such. 
Comm,  vs.  Allen,  148  Pa.,  358.  2.  On  an  indictment  for  a 
public  nuisance  in  maintaining  a  fence  upon  a  public  highway, 
the  defence  that  the  fence  is  upon  the  defendant's  own  land  is 
inadmissible.  A  traveled  road,  as  laid  out  by  the  township 
authorities,  cannot  be  interfered  with.  If  the  road  was  not 
properly  located,  there  is  another  way  to  correct  the  error. 
Comm.  vs.  Dicken,  145  Pa.,  453.  3.  An  owner  of  land 
abutting  on  a  public  highway  has  a  right  to  use  a  portion  of 
the  highway  for  certain  purposes  for  a  temporary  period  and 
in  a  reasonable  manner.  This  right  is  an  absolute  one,  not 
subservient  to  the  rights  of  the  traveling  public.  The  lawful 
exercise  of  such  right,  without  negligence,  imposes  no  liability 
to  pay  for  damages  resulting  therefrom  to  a  traveler  upon  the 
highway.     Piollet  vs.  Simmers,  106  Pa.,  95. 

VII.  Neglect  in  taxing  for  construction.  In  cities 
and  large  towns,  the  per-foot  mode  of  assessment  reaches  a  just 
apportionment  in  most  cases.  It  is  conceded,  that  the  rule  of 
charging  benefits  by  frontage  is  a  fair  one.  To  apply  this  rule 
to  the  country  and  to  farm  lands  would  lead  to  inequality  and 
injustice.  To  charge  the  cost  of  a  macadamized  highway  upon 
the  neighboring  farms  at  a  fixed  sum  per  acre  would  be  oner- 
ous and  unreasonable,  and  lead  to  imposition  for  the  advantage 
of  the  public  at  large  and  of  individuals  who  pay  nothing. 
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The  l^slature  erred  in  fixing  such  a  burden  upon  the  lands 
adjacent  to  a  highway,  and  such  a  law  is  against  the  clear 
intent  and  spirit  of  the  bill  of  rights.  Waskingtan  Avenue, 
69  Pa.,  362. 

VIII.  Neglect  in  traversing,  i.  One  who  knows  of 
the  dangerous  condition  of  a  particular  portion  of  a  public 
highway,  and  could  have  avoided  it  by  driving  on  the  opposite 
side,  is  guilty  of  contributory  negligence  in  driving  over  the 
defective  portion.  Brendlinger  vs.  New  Hanover,  148  Pa.,  93. 
7  Montgomery  Co.,  169.  2.  A  traveler's  right  to  the  use  of 
the  highway  is  subordinate  to  the  right  of  the  public  author- 
ities to  make  reasonable  repairs.  A  traveler  is  bound  to  exer- 
cise ordinary  care  and  prudence,  and  if  a  section  of  the  road 
is  obviously  dangerous,  he  should  avoid  it.  Crescent  vs. 
Anderson,  4  Lancaster  Review,  119.  3.  One  who  knows 
of  a  defect  in  a  highway,  and  voluntarily  undertakes  to  test  it 
when  it  could  be  avoided,  cannot  recover  against  a  municipality 
for  loss  incurred  through  such  defect.  Crescent  Township  vs. 
Anderson,  114  Pa.,  643.  4.  While  a  pedestrian  may  walk  in 
a  driveway  if  he  pleases,  he  does  so  at  his  peril,  and  if  injured 
on  a  dark  night  by  being  struck  by  a  moving  wagon,  he  is 
guilty  of  contributory  negligence.  Ely  vs.  Shenk,  1 1  Lan- 
caster Review,  337.  5.  One  who  attempts  to  use  a  public 
road,  knowing  it  to  be  unsafe,  and  not  choosing  to  avoid  known 
defects,  which  he  could  have  avoided  by  taking  another  road, 
cannot  recover  against  a  township  for  an  injury  resulting  from 
such  defects.  Hillvs.  Tionesta,  146  Pa.,  11.  Lynch  vs.  Erie, 
151  Pa.,  380.  6.  Where  a  traveler  at  night  on  a  country  road, 
assumes  a  known  risk  in  driving  near  the  edge  of  an  embank- 
ment, with  the  location  of  which  he  is  familiar,  and  is  injured 
thereby,  he  is  not  entitled  to  recover  damages  from  the  town. 
ship.  Mueller  vs.  Ross  Township,  152  Pa.,  399.  7.  When 
plaintiff  knew  that  a  public  road  was  in  a  dangerous  condition, 
and  drove  over  it,  and  was  hurt  by  the  overturning  of  his 
wagon,  he  was  guilty  of  contributory  negligence.     Walters 
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vs.  Wayne ^  16  Pa.  County,  612.      Winner  vs.  Oakland,  158 

Pa.,  405. 

IX.  Neglect  in  using.  A  steam  engine,  as  a  means  of 
locomotion  along  a  public  highway,  is  not  necessarily  a  nui- 
sance, and  a  party  is  not  liable  for  an  injury  resulting  from  the 
use  of  such  engine  whereby  a  horse  was  frightened,  if  it  was 
exercised  with  reasonable  care.  Baker  vs.  Lease,  2  Chester 
Co.,  377. 

X.  Neglect  of  contractor.  The  act  of  assembly, 
directing  the  supervisor  of  a  township  to  give  to  the  lowest 
and  best  bidder  the  contract  for  making  and  repairing  the 
roads  therein,  does  not  relieve  the  township  of  liability  for  an 
accident  caused  by  the  unsafe  condition  of  the  roads.  Con- 
tractors are  usually  required  to  give  bond  for  the  proper  per- 
formance of  their  contracts,  and  also  to  save  and  keep  harm- 
less the  township  from  damages  consequent  upon  accidents 
resulting  from  neglect  in  keeping  the  roads  in  perfect  order. 
Mahanoy  Township  vs.  Scholly,  84  Pa,,  136. 

XL  Neglect  of  notice  of  meeting  of  viewers.  No 
notice  need  be  given  the  owners  of  land  of  the  time  when  the 
viewers  will  meet  to  lay  out  a  road  passing  through  it,  but  the 
viewers  ought,  in  passing  through  improved  land,  to  call  the 
person  living  on  the  farm.  App's  Road^  In  re^  17  S.  ft  R.,  388. 

XII,  Neglect  of  right  of  way.  The  principle,  that 
a  footman  or  horseman  cannot  compel  a  teamster,  who  has  a 
heavy  load,  to  turn  out  of  the  beaten  track  of  the  road,  if 
there  be  sufficient  room  for  the  former  to  pass,  is  applicable 
to  the  case  of  a  light  wagon  or  carriage  with  a  heavy  draught 
Beach  vs.  Parmeter,  23  Pa.,  136. 

XIII.  Neglect  of  supervisors,  i.  Supervisors  have 
certain  duties  to  perform,  for  the  neglect  of  which  they  are 
indictable.  It  is  their  duty  to  open  public  roads  laid  out 
according  to  law,  and  to  keep  them  in  repair.  It  is  their  duty 
to  remove  obstructions  in  a  public  highway,  and  to  abate  any 
dangerous  place  in  the  road,  and  guard  any  excavation.  Comm, 
vs.  Cassattf  3  Montgomery  Co.,  179.  2.  Township  officers  ait 
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not  personally  liable  for  acts  done  honestly  in  the  exercise  of 
the  discretion  given  them  by  law,  though  it  be  exercised  so 
mistakenly  as  to  work  an  injury  to  private  property  or  indi- 
viduals, but  they  are  liable,  if  they  act  maliciously  and 
wantonly.     Yealy  vs.  Fink,  43  Pa.,  212. 

XIV.  Neglect  of  viewers,  i.  Clerical  errors  in  a 
report  of  viewers  appointed  to  lay  out  a  road,  should  be 
referred  to  the  viewers  by  the  court  before  confirmation.  Boy- 
er's  Road^  37  Pa.,  257.  2.  If  an  order  of  viewers  be  issued 
without  the  seal  of  the  court,  or  the  signature  of  the  pro- 
thonotary ,  it  is  a  defect,  which  the  court  cannot  remedy  after  the 
report  of  the  viewers  is  returned  into  the  office.  Great  latitude, 
however,  is  allowed  to  viewers  in  locating  a  road.  Brysaris 
Road,  2  P.  &  W.,  207.  3.  A  report  of  road  viewers  must  be 
made  at  the  next  term  of  court  after  the  order  is  taken  out 
and  presented  for  approval.  Where  the  report  wafs  filed  during 
the  term  in  which  the  order  was  granted,  the  approval  of  the 
court  at  the  third  term  thereafter,  and  subsequent  confirmation, 
was  irregular  and  void.  Chartiers  Township  Road,  48  Pa.,  314. 
4.  Where  it  is  not  stated  in  the  report  of  viewers  that  they 
were  all  sworn,  the  proceedings  will  be  quashed.  Morrison's 
Road,  In  re,  3  S.  &  R.,  210. 

XV.  Neglect  to  avoid  known  obstructions,  i  .  Coun- 
try roads  are  not  in  all  places  prepared  for  travel  for  the  full 
width  of  the  highway ;  a  traveler's  duty  ordinarily  is  to  follow 
the  prepared  track,  if  that  is  in  good  condition ;  if  he  know- 
ingly deviates  from  it,  without  cause,  and  suffers  an  injury, 
the  township  is,  in  general,  not  liable  for  the  damages.  Crescent 
Township  vs.  Anderson,  114  Pa.,  643.  2.  A  person  who 
knows  a  defect  on  a  highway  and  voluntarily  undertakes  to 
test  it  when  it  could  be  avoided,  cannot  recover  against  the 
municipal  authorities  for  loss  incurred  through  such  defect. 
The  question  of  contributory  negligence  should  not  be  sub- 
mitted to  a  jury.  HiU  vs.  Tionesta,  29  W.  N.,  390.  3.  A 
person  who  knows  a  defect  on  a  highway  and  voluntarily 
undertakes  to  test  it  when  it  could  be  avoided,  cannot  recover 
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against  the  municipal  authorities  for  losses  incurred  through 
such  defect.  It  may  be,  however;  that  the  taking  of  another 
road,  even  if  perfectly  safe,  would  have  involved  so  much  of 
delay,  distance  or  other  inconvenience,  as  would  justify  a 
traveler  in  keeping  on  the  defective  highway.  This  is  a  ques- 
tion for  a  jury.  The  general  principle  is,  that  if  he  had  warn- 
ing that  the  road  was  dangerous,  and  knew  that  by  reasonable 
precaution  the  danger  could  be  avoided,  prudence  required 
that  such  precaution  should  be  taken.  Forks  ToivnsUp  vs. 
King,  84  Pa. I  230.  4.  A  man  is  as  much  bound  to  avoid  a 
known  danger  on  a  public  highway  as  anywhere  else.  Obstruc- 
tions to  travel  are  always  liable  to  exist,  and  a  party  placing 
them  on  a  road  or  allowing  them  to  remain  there  may  be 
liable  in  damages  to  the  parties  injured  thereby,  where  they 
have  used  reasonable  care  to  avoid  such  injury ;  but  where  a 
person  knowing  of  a  defect  on  a  highway,  undertakes  to  test 
it,  when  it  could  have  been  avoided,  he  is  guilty  of  contributory 
negligence.  Pittsburg  Southern  R,  R,  vs.  Taylor ,  i04Pa«y  314. 

XVI.  Neglect  to  continue  a  road  order.  The  refusal 
of  the  court  of  quarter  sessions  to  continue  a  road  order  is 
discretionary,  and  not  reviewable  in  the  supreme  court  Duff*s 
Road,  66  Pa.,  459. 

XVII.  Neglect  to  erect  guards  for  protection. 
I .  Where  a  road  runs  along  a  dangerous  embankment,  it  is  the 
duty  of  the  township  supervisors  either  to  erect  a  fence  or 
suitable  guards  and  to  maintain  them  in  good  repair,  so  as  to 
render  the  road  safe  for  travel.  Aston  Township  vs.  McClure, 
102  Pa.,  322.  Glaub  vs.  Gishen,  7  Kulp,  292.  2.  Where 
a  public  road  is  so  dangerous,  by  reason  of  its  proximity 
to  a  precipice,  that  common  prudence  required  extra  pre- 
caution in  order  to  secure  safety  for  travelers,  the  town- 
ship was  bound  to  use  such  precaution.  If  it  failed  to  do  ^, 
and  the  plaintiff  without  any  fault  of  his  own,  fell  over  the 
unguarded  embankment,  and  was  injured  in  consequence  of 
the  neglect  of  the  township,  the  latter  is  liable.  Dalton  vs. 
Upper  Tyrone,  26  W.  N.,  489.     Trexler  vs.   Greenwich,  168 


i 


IN    PENNSYLVANIA  152/ 

Roads — Continued. 

Pa.)  214.  3.  A  township  highway,  unguarded  by  barriers, 
lay  crowded  between  two  railroads.  The  piantifT's  cattle, 
driven  thereon,  were  frightened  by  a  train  on  one  railroad, 
and  ran  upon  the  track  of  the  other  railroad,  where  they  were 
struck  by  a  locomotive  and  killed.  In  trespass  against  the 
township  for  not  providing  barriers,  and  whether  the  absence 
of  the  latter  was  the  proximate  cause  of  the  injury,  the  ques- 
tion was  properly  submitted  to  the  determination  of  the  jury. 
Eunng  vs.  Versailles^  146  Pa.,  310,  4.  Roads  and  bridges 
are  made  for  ordinary  travel.  Those  in  charge  of  them  are 
not  responsible  for  extraordinary  accidents.  If  a  road  is  so 
dangerous  by  reason  of  its  proximity  to  a  precipice,  or  any 
other  cause  that  common  prudence  requires  extra  precaution 
in  order  to  ensure  safety  to  travelers,  the  municipal  authorities 
are  bound  to  use  such  precautions.  Hey  vs.  PhUadelpkia^  8 1 
Pa.,  44.  5 .  Plaintiff  having  brought  suit  for  injuries  sustained 
on  account  of  the  negligence  of  a  township  in  not  erecting  and 
maintaining  proper  barriers  upon  a  public  road  which  it 
was  repairing,  and  along  which  he  was  traveling,  the  court 
properly  charged  the  jury,  that  if  the  place  where  he  was 
injured  was  defective  and  unguarded,  and  the  plaintiff  was 
injured  thereby,  the  fact  that  he  was  acquainted  with  the  con- 
dition of  the  road  did  not  of  itself  constitute  negligence  on  his 
party  and  would  not  defeat  his  recovery,  provided  he  was  exer- 
cising due  care  and  caution  at  the  time  of  the  injury.  MUl- 
creek  Township  \%,  Perry,  20  W.  N.,  359.  6.  Whenever  a 
highway  is  from  any  cause  rendered  so  unsafe  as  to  put  the 
traveler  upon  it  in  peril,  it  is  the  duty  of  the  township  to  do 
whatever  is  practicable  and  reasonable  to  render  it  safe.  Where 
a  township  road  ran  for  a  distance  parallel  and  adjacent  to  a 
railroad,  with  no  fence  between  them,  and  a  traveler's  horse 
:  became  unmanageable  by  fright  at  a  passing  train,  and  was 
struck  by  the  train  and  killed,  it  is  for  the  jury  to  say  whether 
the  township  was  negligent.  Plymouth  Township  vs.  Graver^ 
125  Pa.,  26.  7.  A  turnpike  company  is  bound  to  keep  its 
road  in  a  safe  condition  for  public  travel.    While  excavations  for 
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grading  are  being  made  upon  its  road-bed,  it  is  the  duty  of  tlie 
company  to  guard  that  part  of  the  road  in  actual  use,  and  see  to 
it  that  proper  barriers  or  devices  are  erected  to  direct  travelers, 
especially  at  night,  into  the  proper  track,  and  to  warn  them  of 
danger.  Rhoadsws.  Improvement  Co, ^  i  Montgomery  Co.,  181. 
3  Idem,  83.  8.  Townships  must  keep  their  public  roads  in  a 
safe  condition.  If  a  public  road  is  near  a  precipice,  extra  pre- 
caution is  required  in  order  to  secure  safety  to  travelers,  and 
the  omission  to  do  so  is  negligence.  The  township  should 
erect  walls  or  barriers  along  the  sides  of  roads  where  they  arc 
unsafe.     Scott  Township  vs.  Montgomery^  95  Pa.,  444. 

XVIII.  Neglect  TO  fix  the  width.  The  omission  by 
the  court  to  fix  the  width  of  the  road  at  the  time  of  the 
approval  of  the  report  of  viewers,  is  fatal  to  the  proceedings. 
The  width  cannot  be  fixed  at  a  subsequent  term  of  the  court 
by  an  order  nunc  pro  tunc.  Lackawanna  Road,  In  re,  112 
Pa.,  212.  Road  Case,  3  W.  &  S.,  539.  Road  Case,  4 
Idem,  30. 

XIX.  Neglect  TO  open.  i.  The  duty  of  supervisors  to 
open  and  repair  township  roads  is  joint,  and  in  an  indictment  for 
neglect  in  its  performance,  it  must  be  so  charged.  Comm.  vs. 
Oberdorfer,  i  Kulp,  102.  2.  Supervisors  are  liable  to  indict- 
ment for  neglecting  to  open  a  public  highway  duly  laid  out  in 
their  respective  townships.  Comm.  vs.  Riter,  22  Pitt8lnil{ 
Journal,  175. 

XX.  Neglect  to  oppose  use.  The  use  of  ground  by 
the  public,  as  a  highway  for  more  than  twen^-one  years,  noakes 
it  a  public  road  as  eflectually  as  if  laid  out  by  the  authorities, 
Comm,  vs.  Cole,  26  Pa.,  187. 

XXI.  Neglect  to  present  petition  for  review.  It 
is  a  fatal  objection,  under  the  general  road  law  of  June  13, 
1 836,  that  a  petition  for  the  review  of  a  road  was  not  presented 
and  acted  upon  within  two  years  after  filing  the  original 
report.  Indiana  County  Road,  51  Pa.,  296. 

XXII.  Neglect  to  remove  obstructions,  i.  In  an 
action  against  a  road  company  to  recover  damages  for  an 
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injury  to  a  traveler  caused  by  his  driving  into  a  pile  of  stones 
lying  in  the  road  at  night,  the  question  of  contributory  negli- 
gence is  for  the  jury.  If  the  exercise  of  proper  supervision  by 
the  company  would  have  led  to  the  discovery  of  the  obstruc- 
tion,  the  company  is  equally  liable  for  an  injury  caused 
thereby,  as  if  it  had  notice  or  knowledge  of  it.  When  the 
temporary  occupation  of  a  portion  of  the  road  by  a  person 
engaged  in  building  is  necessary,  due  care  must  be  taken  to 
guard  the  public  from  the  danger.  Baim  vs.  Hank  Road  Co.^ 
10 1  Pa.)  334.  2.  Any  one  negligendy  leaving  an  obstruction 
or  creating  a  defect  in  the  highway,  is  liable  to  a  party  injured. 
The  liability  of  the  municipality  after  the  defect  has  been 
brought  to  its  notice  does  not  cancel  the  liability  of  the 
obstructor ;  and  the  injured  party  may,  if  he  so  elects,  sue  at 
once  the  wrong-doer  who  is  ultimately  liable.  Gates  vs.  R,  R., 
150  Pa.,  50.  3.  Township  officers  are  bound  to  provide  for 
the  ordinary  needs  of  travel,  and  to  remove  obstructions  and 
defects  which  would  probably  cause  injury  to  the  traveler 
along  the  highway.  But  where  the  road  runs  through  a  culti- 
vated region  with  no  unusual  dangers  or  exposures,  such 
officers  are  not  bound  to  anticipate  the  dangers  to  which 
a  broken  wagon  or  a  frightened  horse  may  expose 
the  driver.  Jackson  Township  vs.  Wagner ^  127  Pa.,  184. 
4.  Where  the  use  of  a  steam  rolling  machine  is  necessary  in 
the  lawful  construction  or  repair  of  a  macadamized  roadway, 
upon  a  highway  already  opened  for  travel,  such  use  is  lawful, 
and  it  is  not  negligence  per  se  to  permit  the  machine  to  stand 
on  the  highway  at  rest,  over  a  Sunday,  where  it  was  reason- 
ably impracticable  to  move  it  from  the  hard  road.  Its  owners 
were  not  liable  for  an  accident  occurring  in  broad  daylight, 
through  the  fright  of  a  horse  at  the  sight  of  the  machine. 
Keeley  vs.  Shanley,  140  Pa.,  213.  5.  To  entitle  a  person  who 
is  injured  on  a  public  road  to  recover  damages  from  a  borough 
or  township,  he  must  show  that  he  was  not  guilty  of  contribu- 
tory negligence,  and  also  that  the  ordinary  needs  of  public 
travel,  conducted  in  the  ordinary  way,  had  not  been  antici^ 
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pated  and  provided  for,  and  that  his  injury  was  the  natural 
and  probable  consequence  of  neglect  of  duty  on  the  part  of 
the  borough  or  township  officers.  The  fact  that  a  pile  of 
loose  stones  remained  for  some  time  alongside  of  a  wide  public 
road,  where  there  was  ample  room  to  pass,  did  not  show  n^* 
ligence  on  the  part  of  a  borough-  Kieffervs,  Borough,  151 
Pa.,  304.  Warrilcw  vs.  Chichester^  149  Pa.,  40.  6.  The 
owner  of  lands  adjoining  a  highway  may  lawfully  place  build- 
ing materials  thereon  for  a  temporary  use,  where  ample  room 
is  left  for  the  free  passage  of  vehicles  and  animals,  and  so  long 
as  the  use  thereof  is  not  negligent  or  unreasonable.  Malhry 
vs.  Griffey,  85  Pa.,  275.  7.  When  objects,  ordinarily  calcu- 
lated to  frighten  horses,  are  placed  and  suflfered  to  remain 
upon  the  public  highway,  they  are  regarded  as  obstructions, 
and,  after  due  notice  to  the  public  authorities,  a  township  is 
liable  for  injuries  caused  thereby.  It  matters  not  that  the 
obstruction  is  outside  the  travelled  route,  and  deposited  there 
as  private  property,  nor  that  the  party  injured  might  sustain 
an  action  againist  the  person  who  deposited  the  obstruction  by 
the  roadside,  as  the  plaintiff  had  the  option  to  proceed  against 
the  township  or  the  individual.  Manheim  vs.  Arnold,  119 
Pa.,  380.  8.  When,  from  extraordinary  cause,  for  the  exist- 
ence of  which  the  supervisors  of  a  road  are  not  responsible, 
and  of  which  they  cannot  be  presumed  to  have  had  notice,  a 
driver  loses  control  of  his  horses  and  they  come  in  contact 
with  a  defect  in  the  highway,  the  township  is  not  liable  for  the 
resultant  injury.  Schaeffer  ws,  Jackson,  150  Pa.,  149.  9.  In 
an  action  against  a  township  for  negUgence  for  failing  to 
remove  a  stone  heap  from  the  public  road,  it  was  shown  that  a 
frightened  horse  ran  away,  broke  a  wheel  and  dragged  the 
buggy  upon  the  heap  of  stone,  throwing  the  plaintiff  out  It 
was  held,  that  the  plaintiff's  injury  was  caused  in  part  by  the 
fright  of  the  horse  and  the  broken  wheel,  and  in  part  by  the 
negligence  of  the  supervisors,  and  the  township  was  responsible. 
The  question  of  such  negligence  was  for  the  jury.  Wagner 
MS.  Jackson  Township,  133  Pa.,  61.     10.  Where,  owing  to  the 
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negligence  of  township  authorities,  a  pile  of  ashes  had  accumu- 
lated on  a  highway,  resulting  in  the  overthrow  and  partial 
destruction  of  a  sleigh  and  the  running  away  of  the  horses, 
who  were  killed  five  miles  distant  by  a  moving  locomotive, 
held,  that  the  township  was  liable  for  the  damage  to  the  sleigh, 
but  not  for  the  killing  of  the  horses,  the  ash  pile  being  the 
remote  and  not  the  proximate  cause  of  their  being  killed. 
West  Mahanoy  Tawns/dpws.  Watson,  1 12  Pa.,  574,  17  W.  N,, 
465.     116  Pa.,  344. 

XXIII.  Neglect  to  repair,  i  .  When  a  railroad  company 
has  taken  possession  of  a  public  highway,  it  is  the  duty  of  both 
the  company  and  the  township  to  provide  a  safe  road,  and 
both  will  be  liable  in  damages  in  case  of  neglect  to  do  so. 
Aston  Township  vs.  R.  R,,  2  Delaware  Co.,  9.  2.  In  guo  war- 
ranto against  a  road  company  for  neglect  to  keep  the  road  in 
repair,  as  provided  for  in  its  charter,  it  was  no  answer  that  the 
tolls  derived  from  the  road  were  not  sufficient  for  that  pur- 
pose. Birmingham  Turnpike  Co,  vs.  Comm,,  29  Pittsburg 
Journal,  135.  3.  A  corporation  which  is  bound  to  keep  its 
highways  in  repair,  is  answerable  for  an  injury  caused  by  a  tem- 
porary occupation  of  the  road  by  a  person  engaged  in  building, 
if  sufficient  time  had  elapsed  for  it  to  discover  the  obstruction. 
Bom  vs.  Plank  Road  Co. ,  3  iTork  Record,  477.  4.  A  cor- 
poration which'  is  bound  to  keep  its  highway  in  repair  and  safe 
condition,  is  liable  for  an  injury  caused  by  its  neglect  to  do  so, 
and  it  is  immaterial  whether  the  neglect  was  wilful  or  other- 
wise. Where  ignorance  of  the  defect  results  from  omission  of 
duty,  actual  knowledge  need  not  be  shown.  Bom  vs.  Plank 
Road  Co.,  ID  I  Pa.,  334.  5.  If,  in  consequence  of  the  negli- 
gence of  a  township  to  keep  and  maintain  a  public  highway  in 
a  reasonably  safe  condition,  an  injury  has  been  sustained  by 
the  plaindiT,  it  is  no  defence  that  the  injury  was  caused  by  the 
combined  effect  of  the  negligence  of  the  township  and  a  negli- 
gent act  of  a  third  person.  The  plaintiff  could  proceed  against 
either,  though  only  one  actual  recovery  of  damages  could  be 
allowed.     A  party  who  places  a  steam  thresher  by  the  road- 
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side  and  thereby  frightens  a  horse,  may  be  held  liable  for  his 
act  of  negligence,  while  a  township  may  also  be  held  liable  in 
not  properly  guarding  the  edge  of  a  public  road  which  bor- 
dered a  declivity.  The  town  is  liable  for  an  injury  of  which  a 
defect  in  the  highway  is  the  proximate  cause.  Burrellvs, 
Uncafer,  117  Pa.,  353.  20  W.  N.,  321.  6.  It  is  the  statu- 
tory duty  of  supervisors  of  townships  to  keep  their  roads  con- 
stantly in  repair,  and  at  all  seasons  to  keep  them  clear  of  all 
impediments  to  easy  and  convenient  passing  and  traveling.  If 
there  should  be  dangerous  footwalks  constructed  on  the  public 
roads,  and  the  supervisors  would  not  be  bound  to  put  them  in 
repair,  it  would  be  their  duty  to  remove  them  without  delay. 
No  man  has  authority,  without  lease  of  the  supervisors  to 
occupy  the  public  road  with  boardwalks.  Chartier's  Township 
vs.  Langdon^  114  Pa.,  545.  7.  Where  an  accident  to  a  traveler 
on  a  highway  was  produced  by  an  intervening  and  independ- 
ent cause,  for  which  the  township  was  not  responsible,  this 
would  relieve  the  latter  from  responsibility,  even  if  defects 
existed  in  the  road.  Chartier's  Township  vs.  PkiUips,  122 
Pa«|  601.  8.  Where  a  ci^  is  in  charge  and  control  of  a  turn- 
pike, either  by  purchase  or  abandonment  of  the  franchise,  it  is 
bound  to  keep  the  highway  safe  and  convenient  for  ordinaiy 
travel,  and  no  more.  It  is  not  bound  to  pave  with  any  specific 
material,  or  to  keep  the  road  up  to  the  standard  of  a  tumfMlce. 
Comm,  vs.  Philadelphia,  15  Phila.,  85.  9.  The  actof  Januaiy 
26,  1849,  having  provided  a  specific  remedy  against  a  plank 
road  company  for  neglecting  to  keep  its  road  in  repair,  a  bill 
for  an  injunction  will  not  lie  to  meanwhile  restrain  it  from  col- 
lecting tolls.  Comm.  vs.  Plank  Road  Co,,  35  Pa.,  152.  10.  An 
indictment  against  a  turnpike  company  for  not  keeping  its  road 
in  good  repair,  must  set  forth  in  what  respect  the  road  is  defect- 
ive. Comm,  vs.  Turnpike  Co,,  16  Pa.  County,  35.  11.  An 
action  on  the  case  will  lie  against  a  township  for  the  n^lectof 
the  supervisors  to  keep  the  road  in  repair.  Dean  vs.  Town- 
ship,  5  W.  &  S.,  545.  12.  Supervisors  of  the  public  highways 
are  punishable  by  indictment  for  n^lecting  or  refusing  to  open 
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or  repair  a  public  highway.  Edge  vs.  Camm,,  7  'Pa., 
275.  13.  In  an  action  against  a  township  for  a  defect 
ive  road,  evidence  may  be  given  that  plaintiff  knew  of 
.its  condition  and  of  another  and  safer  road.  Forks*  Town- 
ship vs.  King^  2  W.  N.,  653.  14.  The  duty  of  a  munici- 
pality is  to  maintain  its  roads  in  such  condition  that  the 
careful  can  use  them  in  safety ;  but  there  is  no  obligation 
to  maintain  such  a  condition,  that  the  heedless  may  not 
be  injured.  Freck  vs.  Philadelphia^  I  Pa.  District,  248. 
15.  It  is  the  duty  of  the  supervisors  of  a  township  to 
keep  in  proper  order  and  repair  the  public  roads,  and  to  see  to 
it  that  they  are  in  a  safe  condition  for  travel.  If  they  neglect 
to  do  so,  damages  may  be  recovered  for  any  bodily  injury  to  a 
person  traveling  the  road  from  an  accident  resulting  from  its 
defective  condition,  unless  the  traveler's  own  negligence  con- 
tributed to  the  injury.  If,  however,  the  road  becomes  bad 
by  reason  of  an  extraordinary  flood  or  freshet,  or  heavy  fall  of 
snow,  the  township  is  not  liable  for  an  injury  resulting  there- 
from, unless  it  delays  for  a  long  period  repairing  the  damage. 
Fry  vs.  Perkiomen^  i  Montgomery  Co.,  3 1 .  Bishop  vs.  Schuyl- 
kiU  Townsldp^  20  W.  N.,  105.  SchoUy  vs.  Mahanay,  i  Schuyl- 
kill Record,  4.  16.  It  is  the  duty  of  supervisors,  not  only  to 
open  roads,  but  to  keep  them  in  proper  repair,  so  as  render 
them  safe  for  travel,  not  only  in  the  day  time,  but  by  night 
Failing  to  do  so,  the  supervisors  would  be  negligent ;  and  if 
damage  results  to  any  one  by  reason  of  the  roads  being  kept 
in  a  dangerous  condition,  the  township  must  respond  in  dam- 
ages as  compensation  for  injuries  resulting  from  such  negli- 
gence. Glatdf  vs.  Goshen,  7  Kulp,  292.  17.  To  support  an 
action  for  damages  against  a  municipal  corporation  for  neglect 
to  keep  the  highways  in  repair,  an  individual  must  show  special 
and  peculiar  injury  resulting  to  himself  from  the  neglect.  Gold 
vs.  Philadelphia^  1 5  W.  N.,  63.  1 8.  An  innkeeper  cannot  recover 
damages  against  a  borough  for  injuries  alleged  to  have  been 
sustained  by  him  from  loss  of  patronage,  through  the  neglect 
of  the  defendant  to  repair  and  keep  in  passable  condition  the 
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highway  on  which  the  inn  is  situated.  Gold  vs.  Philadelpkia, 
1 1 5  Pa. I  1 84.  19.  A  justice  of  the  peace  has  no  jurisdiction 
in  an  action  against  a  township  for  the  negligence  of  its  offi- 
cers in  failing  to  keep  a  public  highway  in  repair.  HiU  vs.* 
Tianesla  Township^  129  Pa. ,  525.  20.  Where  a  road  con- 
structed by  a  canal  company  and  never  opened  to  public  use 
by  order  of  court,  had  been  kept  in  repair  for  many  years  by 
the  township  and  actually  used  by  the  public,  it  was  the  duty 
of  the  township  to  continue  the  repairs,  and  the  question  of 
their  neglect  to  remove  obstructions  in  the  road  was  one  for 
the  jury  to  decide.  Lower  Windsor  Township  vs.  Gemmill,  16 
W.  N.,  265.  21.  A  township  is  answerable  in  its  corporate 
capacity  for  neglect  to  keep  its  roads  in  repair,  where  such 
absence  of  repair  results  in  injury  to  a  traveler,  who  himself 
has  not  been  negligent.  It  was  not  a  defence  to  the  township 
to  show  that  by  careful  driving  an  accident  might  have  been 
avoided  at  the  place  in  question.  That  would  fall  ias  short  of 
what  is  the  purpose  of  a  public  highway.  It  must  be  kept  in 
such  repair  that  even  skittish  animals  may  be  employed  with- 
out risk  of  danger  on  it,  by  reason  of  the  condition  of  the  road. 
Lower  Macungie  Township  vs.  Merkhoffer^  71  Pa.,  276. 
22.  The  duty  of  the  authorities  to  keep  the  entire  street  and 
sidewalks  in  the  closely  built  up  portions  of  a  town  or  city,  in 
safe  condition  for  travel  both  by  day  and  by  night,  is  not  the 
rule  as  regards  country  roads.  Monongahela  vs.  Fischer^  33 
Pittsburg  Journal,  305.  23.  When  a  public  officer  n^lects 
to  keep  the  highways  in  repair,  the  municipaUty  which  he 
represents  must  answer  for  it.  Newlin  Township  vs.  Davis^  JJ 
Pa.,  317.  24.  Whenever  a  person  or  corporation,  bound  to 
repair  a  public  highway,  refuses  to  do  so,  when  necessary;  on 
notice  from  the  proper  public  officers,  they  may  make  the 
necessary  repairs,  and  recover  the  expense  thereof  in  an  action 
of  assumpsit.  Penna.  R.  R,  Co.  vs.  Dnquesne  Borough^  46  Pa., 
224.  25.  Neglect  to  keep  in  repair  the  public  roads  in  any 
municipal  district  is  a  violation  of  a  public  duty,  and  is  pun- 
ishable by  indictment  at  common  law.     With  us  it  is  imposed 
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by  law  in  most  cases  upon  the  supervisors  of  townships.  Some- 
times in  England  the  duty  rests  upon  individuals  by  reason  of 
tenure  or  prescription,  or  possibly  by  act  of  parliament  Under 
our  act  of  January  19,  i860,  where  the  repairing  of  the  public 
roads  of  a  township  is  taken  by  contract,  and  the  road  becomes 
out  of  repair,  the  contractor  is  held  indictable  therefor.  Phillips 
vs.  Comtn.y  44  Pa.|  197.  26.  A  turnpike  company  is  bound, 
in  consideration  of  its  franchises,  to  keep  its  road  in  a  safe  con- 
dition for  public  travel.  It  cannot  divest  itself  of  responsibility 
by  putting  the  duty  upon  a  contractor  employed  to  grade  the 
roads.  Rhoads  vs.  Improvement  Co.,  17  W.  N.,  125. 
27.  Where,  in  an  action  against  a  township  for  negligence,  there 
was  evidence  that,  with  notice  to  the  supervisors,  a  rut  a  foot 
deep  and  a  rod  long  was  permitted  to  continue  for  a  long  time 
in  a  public  road  but  ten  foot  wide  cut  upon  a  hillside,  whereby 
the  plaintiflf's  sled  was  overturned  and  himself  injured,  without 
contributory  negligence  on  his  part,  it  was  not  error  to  submit 
the  question  of  negligence  on  the  part  of  the  defendant  to  the 
jury.  Sutter ws.  Young  Taumship,  130  Pa.,  72.  28.  Where  the 
property  of  a  plank  road  has  been  sold  at  public  sale  under  the 
foreclosure  of  a  mortgage,  there  can  be  recovery  against  such 
company  by  a  person  who  is  subsequently  injured  by  the 
overturning  of  his  carriage  owing  to  the  unsafe  condition  of  the 
road.    WeUsborough  Plank  Road  Co.  vs.  Griffin,  57  Pa.,  419. 

XXIV.  Negx-ect  to  take  up  report  of  viewers.  If  a 
road  report  be  filed  at  or  before  the  term  to  which  it  is  return- 
able, but  has  to  pass  over  to  an  adjourned  court,  a  confirma- 
tion nisi  will  not  vitiate  the  proceedings.  Mead  Township 
Road,  66  Pa.,  185. 

XXV.  Neglect  to  use.  Mere  laches  of  the  public,  or 
the  non-user  by  them  of  a  public  highway,  or  adverse  occu- 
pation by  an  individual,  or  all  combined,  although  continued 
for  twenty-one  years,  will  not  alone  warrant  the  presumption 
of  a  grant  to  the  person  encroaching  upon  or  obstructing  the 
same,  or  estop  the  public.  Comm,  vs.  Moore,  3  Lancaster 
Review,  281.     4  Kulp,  71. 
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Roofs. 

Neglect  in  constructing.  Where  the  owner  of  a 
premises  so  constructs  his  roof  that  the  rain  water  collecting 
thereon  flows  against  the  wall  of  his  neighbor,  causing  dam- 
age, he  cannot  relieve  himself  of  the  responsibility  by  show- 
ing that  if  the  wall  had  been  well  built  the  water  would  not 
have  entered.  Negligence  which  has  no  operation  in  causing 
the  injury,  but  which  merely  adds  to  the  damage  resulting,  is 
no  bar  to  a  recovery,  though  it  vail  detract  from  the  damages. 
Gould  v^,  McKenna,  86  Pa.,  297. 

Rules  of  Cottrt. 

I.  Neglect  in  construing,  i.  Each  court  is  the  best 
judge  of  its  own  rules,  and  the  supreme  court  will  not  reverse 
for  any  construction  given  to  them  which  is  not  palpably  errone- 
ous. Coleman  vs.  Nantz^  63  Pa.,  181.  2.  Courts  will  give 
their  rules  a  liberal  construction,  and  administer  them  so  as  to 
secure  suitors  in  their  constitutional  rights.  Stone  vs.  Eisman, 
I  Luzerne  Law  Times,  123.  3.  The  court  of  common  pleas 
being  the  best  judge  of  the  meaning  of  its  rules  of  practice, 
the  supreme  court  will  not  reverse  for  any  construction  given 
to  them  which  is  not  palpably  erroneous.  Wickersham  ys. 
Russell,  51  Pa.,  73. 

n.  Neglect  in  framing.  The  courts  of  original  juris- 
diction have  an  inherent  right  to  establish  and  enforce  rules 
for  the  government  of  their  practice.  In  ordinary  cases,  ako, 
the  construction  of  their  own  rules  by  such  courts  is  accepted 
as  conclusive,  for  they  are  their  best  exponents.  It  is  only 
where  wrong  is  manifest  that  their  discretion  will  be  interfered 
with  or  invaded.     Gannon  vs.  Frilz,  79  Pa.,  307. 

Ill,  Neglect  to  observe,  i.  While  courts  are  the  best 
exponents  of  their  own  rules,  the  supreme  court  will  reverse 
when  the  court  below  has  plainly  disregarded  or  violated  its 
own  rules.  Brennan's  Estate,  69  Pa.,  16.  2.  The  misappli- 
cation of  its  own  rules  by  the  court  below,  as  well  as  the 
overruling  of  a  motion  for  a  new  trial,  are  not  reviewable  in 
the  supreme  court.  Howser  vs,  Cofnrn.,  51  Pa.,  332.  3.  Rules 
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of  court  are  always  adhered  to  when  in  any  neglect  of  them 
rights  have  accrued  which  it  would  be  inequitable  or  unjust 
to  disturb.  When  a  failure  to  comply  with  a  rule  of  court  is 
the  result  of  haste,  mistake  or  surprise,  and  positive  injury  is 
likely  to  ensue  to  the  party,  courts  will  not  adhere  to  it  sim- 
ply on  account  of  the  rule,  at  the  expense  of  justice  and  the 
rights  of  the  parties.  MagiU's  Appeal ^  59  Pa.,  430.  4.  The 
court  below  being  more  &miliar  with  its  own  rules  and  the 
practice  under  them,  a  specification  assigning  error  in  the  vio- 
lation of  one  of  its  rules,  will  not  be  considered  when  it  is  not 
clearly  made  to  appear  that  there  was  such  violation.  Morri- 
son vs.  Netnn,  130  Pa.,  344. 


s 


Sailors. 

I.  Neglect  of,  when  sick  or  disabled.  Under  the 
maritime  law,  the  right  of  seamen,  when  sick  or  disabled,  to 
receive  medical  attention  and  drugs  at  the  expense  of  the  vessel, 
is  part  of  the  contract  of  service.  For  the  expense  of  his  cure, 
sailor  had  a  remedy  against  the  vessel,  the  owners  and  the 
master.   Holt  vs.  Cummings^  102  Pa.,  212. 

II.  Neglect  to  obey  orders.  It  is  the  duty  of  a  seaman  to 
obey  all  orders  given  him  by  the  officers  of  the  vessel,  and  to 
wait  for  redress  for  ill-treatment  or  overwork  until  she  is  brought 
to  her  destination.  Endeavor,  In  re,  16  Phila,,  552. 

III.  Neglect  to  retain.  The  unjustifiable  discharge  of 
a  mariner  in  a  foreign  port  entitles  him  to  wages,  and  to  dam- 
ages also,  if  accompanied  with  oppression.  Hayes  vs.  Wick- 
wire,  7  Phila.,  594. 

Sales.     See  "Vendor  and  Vendee." 
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Saloons. 

Neglect  to  protect  customers.  When  one  enters  a 
saloon,  the  proprietor  is  bound  to  see  that  he  is  properly  pro- 
tected from  the  assaults  of  insults,  not  only  of  his  employees, 
but  of  drunken  visitors.  Rommel  vs.  Sckambacher,  5  Lancaster 
Review,  8. 

Salvage. 

I.  Neolect  in  allowing.  The  value  of  the  services  of 
salvors  is  to  be  fixed  by  the  court  in  its  discretion.  The 
circumstances,  duration,  danger,  and  probability  of  rescue 
by  others,  are  to  be  considered.  HaU  vs.  Bark  Paquet,  7 
Phila.,  550. 

II.  Neglect  to  allow,  i.  The  rule  of  maritime  law, 
that  a  passenger  who  has  no  opportunity  to  leave  a  vessel  in 
distress  cannot  render  a  salvage  service,  may  admit  of  a  qualified 
exception  where  he  has  promoted  her  safety  by  an  extraordi- 
nary and  peculiar  service  which  he  was  not  compelled  to 
render.  Where  a  passenger  of  the  nautical  profession,  who 
has  rendered  such  service,  afterwards  exercised  illegal  author- 
ity over  the  vessel,  the  amount  of  salvage  was  materially 
reduced  by  reason  of  such  usurpation  of  authority.  Brady  vs. 
Steamship  Co, ^2\  Pittsburg  Journal,  197.  10  Phila.,  283.  2.  A 
salvage  service  is  one  where  the  services  are  rendered  by 
parties  not  connected  with  the  ship  under  circumstances  which 
require  removal  in  consequence  of  peril,  not  for  the  purposes  of 
the  voyage.  Cain  vs.  The  Indiana,  18  Phila.,  555.  3.  It  is  no 
objection  to  a  claim  for  salvage,  that  the  service  has  been 
rendered  by  the  officers  and  crew  of  a  national  vessel,  or  that 
such  vessel  is  in  the  service  of  a  foreign  nation.  Salvage 
service  should  be  estimated  on  a  more  liberal  scale  than  a 
mere  compensation  for  work  and  labor.  Robinson  vs.  The 
Huntress,  5  Clark,  82. 

III.  Neglect  to  earn.  A  salvor  is  not  entitled  to 
compensation  for  labor  and  injury  after  he  is  informed  that  the 
property  is  not  derelict     Crawell  vs.  Chain,  6  Phila.,  478. 
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Satisfaction. 

Neglect  to  enter.  The  rule  is  well  settled  that,  after 
a  lapse  of  twenty  years,  a  judgment  is  presumed  to  be  satis- 
fied, unless  there  are  circumstances  to  account  for  the  delay. 
The  presumption  of  satisfaction,  from  lapse  of  time,  arises  in 
the  case  of  every  species  of  security  for  payment  of  money, 
whether  bond,  mortgage,  judgment  or  recognizance.  Biddle 
vs.  Bank,  109  Pa.,  355. 

Sayings  Funds. 

I.  Neglect  in  payments.  A  rule  of  a  savings  bank 
provided,  that  if  any  person  shall  present  a  deposit  book  and 
ialsely  allege  himself  to  be  the  depositor  nanfed  therein,  and 
shall  obtain  from  the  corporation  money  thereon,  and  the 
actual  depositor  shall  not  have  given  previous  notice  at  the 
office  of  his  book  having  been  lost,  the  bank  will  fiot  be 
responsible  for  the  loss  sustained  by  the  depositor,  provided 
such  payment  has  been  entered  in  the  book  of  the  depositor. 
Held,  that  the  rule  of  the  bank  was  necessary  for  its  safety, 
and  where  plaintiff's  book  had  been  stolen  and  fraudulently 
used,  he  could  not  recover,  although  he  was  illiterate  and  had 
not  read  the  rule.     Burrellvs,  Savings  Bank ,  92  Pa.,  134. 

II.  Neglect  of  directors.  The  directors  of  a  savings 
fund  are  liable  to  the  depositors  for  maladministration  of  the 
office.  Such  directors  as  did  not  participate,  and  never  took 
their  seats  in  the  boards,  and  against  whom  there  is  no  alle- 
gation of  fraud,  are  not  liable.  A  bill  in  equity  is  the  proper 
remedy  for  the  defrauded  depositors.  The  liability  of  the 
different  members  of  a  board  of  directors,  charged  with  mis- 
management of  its  affairs,  will  be  determined  by  the  aid  of  a 
master.  Leffman  vs.  Flanigan,  5  Phila.,  419,  155.  Maisck 
vs.  Savings  Fund,  Idem,  30. 

III.  Neglect  of  members.  Where,  by  the  constitution 
of  an  incorporated  savings  fund  society,  organized  to  receive 
deposits,  it  was  provided,  that  the  joint  fund  should  alone  be 
liable  for  the  debts  of  the  association  ;  that  no  creditor  should 
have  recourse  to  the  separate  property  of  any  member,  held. 
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Funds —  Continued. 
in  an  action  by  a  special  depositor,  whose  deposits  were  with- 
out restriction  as  to  personal  liability,  that  the  members  of 
the  society  were  liable  personally  for  the  debt,  unless  it  was 
clearly  shown  that  the  deposit  was  made  subject  to  the  restric- 
tions contained  in  the  constitution.  Beaver  vs.  McGrath,  50 
Pa.,  479. 

IV.  Neglect  of  notice  not  to  fay.  Where  money 
of  A,  by  fraud  or  mistake,  is  deposited  in  a  bank  to  the  credit 
of  B,  the  true  owner  may  reclaim  it,  and  a  payment  to  B,  after 
knowledge  of  the  facts  and  a  distinct  notice  not  to  pay,  will  not 
protect  the  bank.    McDermott  vs.  Savings  Bank,  100  Pa.  285. 

V.  Neglect  of  rights  of  depositor.  Where  a  hus- 
band and  wife  make  a  deposit  in  their  joint  names,  th^  hold 
by  entireties  and  not  by  moieties,  and  upon  the  death  of  either, 
the  survivor  takes  the  whole.  Donnelly s  Estate^  7  Pa. 
County,  197. 

VI.  Neglect  to  pay  appointee  of  depositor.  Where 
a  depositor  in  a  savings  fund,  has  on  the  books  of  the  company 
instructed  the  company  to  pay  over  his  deposits  to  a  particular 
party  upon  his  death,  it  is  not  necessary  that  the  company  should 
demand  letters  of  administration  on  his  estate  to  be  taken  out 
before  paying  the  appointee.     Knorr's  Appeal^  89  Pa.,  93. 

Scaffolding.     See  "  Buildings." 

Neglect  in  erecting.  Plaintiff  was  injured  by  the  fell 
of  a  scaffold,  erected  by  his  fellow-workmen  and  his  employer. 
Proof  was  shown,  that  it  was  built  in  haste  by  men  unfemiliar 
with  the  work,  and  without  suitable  nails,  and  without  cleats. 
Held,  that  as  these  were  questions  of  fact  and  not  of  law,  they 
should  have  been  left  to  a  jury,  and  a  binding  charge  in 
favor  of  the  defendant  was  error.  Congle  vs.  McKee^  151 
Pa.y  602. 

School  Directors.     See  "  Schools." 

I.  Neglect  by  adopting  new  text-books.  An  injunc- 
tion will  lie  against  school  directors  to  restrain  them  from 
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adopting  a  new  series  of  text-books,  otherwise  than  as  pre- 
scribed by  law.  Krickbaum  vs.  School  Directors ^  1 3  Luzerne 
Register,  66.     2  Delaware  Co.,  70. 

II.  Neglect  in  misapplying  funds.  School  directors, 
who  vote  for  a  misapplication  of  public  funds,  are  personally 
liable  to  the  township  for  the  amount  so  appropriated.  Dick- 
inson Tozvnsfdp  vs.  Linn^  36  Pa«,  431. 

III.  Neglect  to  perform  duties,  i.  The  act  of  May 
8,  1854,  which  provides  for  the  removal  of  school  directors 
for  neglect  to  perform  their  duties,  does  not  apply  where  the 
neglected  duty  is  one  the  performance  of  which  calls  for  the 
exercise  of  deliberation  and  discretion.  The  court  has  no  jurist- 
diction,  unless  all  the  members  of  the  board  are  guilty  of  the 
neglect.  Pfiuegervs,  Lower  Saucon^  i  Northampton  Co.,  43. 
WcUlen  vs.  Lake^  Idetn^  70.  2.  The  court  may  compel  school 
directors  to  perform  their  duties  or  restrain  them  when  they 
transcend  their  powers ;  but  it  cannot  interfere  in  matters  left 
to  their  judgment  and  discretion,  even  though  they  exercise 
such  powers  unwisely.  Snavely  vs.  School  Directors^  i  Lan- 
caster Review,  9.  , 

Schools. 

I.  Neglect  of  directors.  When  a  board  of  school 
directors  fail  to  appoint  a  necessary  teacher,  it  is  such  a  neglect 
of  duty  as  will  authorize  the  court  of  quarter  sessions  to 
declare  their  seats  vacant,  and  to  appoint  others  in  their  stead. 
Blootnsburg  Directors'  Appeal,  121  Pa.,  293. 

II.  Neglect  of  religious  instruction.  School  directors 
may  authorize  the  reading  of  a  portion  of  the  Bible  and  the 
singing  of  hymns  as  a  part  of  the  opening  exercises  of  the 
public  schools,  no  one  being  compelled  to  participate  in  such 
exercises,  and  a  suitable  room  in  the  school  building  being  set 
apart  for  the  exclusive  use  of  the  children  of  a  different  religious 
faith,  during  such  exercises.  Hart  vs.  Sharpsville,  2  Chester 
Co.,  521. 

III.  Neglect  to  admit   negro   children,     i.  Under 
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the  federal  constitution,  as  amended,  colored  children  have  the 
same  rights  as  white  children  to  be  admitted  to  the  public 
schools.  Mandamus  will  lie  against  school  controllers  for 
their  refusal  to  admit  them.  The  law  cannot  be  evaded  by 
setting  apart  schools  for  the  exclusive  use  of  negro  children. 
Comtn  vs.  Davis,  lo  W.  N.,  156.  2.  Since  the  act  of  June 
8,  1 88 1,  school  directors  cannot  deny  a  colored  child  admis- 
sion on  account  of  color  to  a  public  school,  and  assign  him  to 
a  branch  of  the  school  in  a  neighboring  building,  for  the  sepa- 
rate instruction  of  colored  children.  Koine  vs.  Comm.,  loi 
Pa.,  490. 

IV.  Neglect  to  pay  teachers.  Where  a  city  con- 
troller neglects  to  countersign  just  warrants  for  teacher's 
salaries  appropriated  by  the  councils  of  a  city,  he  may  be  held 
answerable  in  damages,  and  may  be  compelled  by  mandamus 
to  perform  the  duty.  Zimmerman  vs.  Zimmerman,  47  Pa.,  382. 

V.  Neglect  to  retain  pupils.  School  directors  may, 
in  the  exercise  of  a  sound  discretion,  exclude  from  the  public 
schools  pupils  who  have  not  been  vaccinated.  Duffield  vs. 
School  District,  162  Pa.,  476. 

Seals. 

I.  Neglect  in  affixing.  The  mere  presence  of  an 
unnecessary  seal  affixed  to  an  instrument  by  an  agent  not 
authorized  to  contract  under  seal,  does  not  destroy  the  obliga- 
tion of  the  contract  McCarty  vs.  Zimmerman,  20  Pittsburg 
Journal,  156. 

II.  Neglect  in  form.  i.  A  seal  is  not  necessarily  of 
any  particular  form  or  figure.  When  not  of  wax  it  is  usually 
made  in  the  form  of  a  scroll,  but  the  letters  "  L.  S.,"  or  the 
word  •*  seal,"  enclosed  in  brackets,  or  in  some  other  design,  are 
in  frequent  use.  It  may,  however,  consist  of  the  outline 
without  any  enclosure.  It  may  be  in  the  form  of  a  circle,  an 
ellipse,  or  scroll,  or  it  may  be  irregular  in  form  ;  it  may  be  a 
simple  dash  or  flourish  of  the  pen.  The  signature  of  the 
agent  of  a  corporation  being  proved,  the  seal,  though  mere 
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paper  and  wafer,  will  be  presumed  to  be  the  seal  of  the  cor- 
poration. Hacker's  Appeal,  36  Pittsburg  Jottrnal,  loi. 
Penna.  Gas  Co,ws,  Cook,  Idem,  259.  2.  An  impression  upon 
wax,  or  the  wax  itself,  was  the  only  kind  of  seals  known  to 
the  common  law  of  England.  In  addition  to  this,  we  have  by 
use  and  custom  adopted  as  a  seal  a  scroll  made  with  ink.  In 
using  a  scroll  for  a  seal,  it  would  be  prudent  not  to  depart 
from  the  common  form  which  is  generally  used  in  making  it, 
so  that  no  possible  doubt  may  arise  as  to  its  being  intended 
for  a  seal.  It  would  cause  great  confusion,  if  parties  could 
substitute  any  mark  or  device  their  imagination  might  suggest 
for  a  seal.  A  dash,  after  a  signature,  is  not  a  seal.  Waln^s 
Estate,  5  Pa.  County,  52.  3.  Any  flourish  or  mark,  however 
irregular,  is  a  good  seal,  provided  the  parties  intended  it  as  a 
seal.  The  word  "  seal,"  or  the  letters  "  L.  S.,**  written  in  an 
instrument,  constitute  a  seal  if  so  intended.  Lorah  vs.  Nissley, 
1 56  Pa.,  329. 

III.  Neglect  to  affix,  i.  The  engrtived  letters  **  L.  S." 
are  not  a  seal,  but  merely  indicate  a  place  to  put  a  seal.  The 
use  of  seals  by  individuals  is  fast  disappearing.  They  have 
no  longer  any  effect  to  destroy  the  negotiability  of  corporation 
and  municipal  bonds.  The  use  of  seals  originated  before  men 
could  write  their  names,  but  now,  since  men  can  affix  their 
signatures,  sealing  is  superfluous  and  useless.  The  attributes 
of  negotiability  in  a  note  cannot  be  taken  away  by  the  use  of 
a  corporate  seal.  Bancroft  ws,  Haines,  31  W.  N.,  249.  2.  The 
letters  "  L.  S."  appended  to  a  lease,  judgment  note,  etc.,  mean 
locJis  sigUli,  the  place  of  the  seal,  and  do  not  constitute  a  seed. 
Merely  signing  before  them  is  not  an  adoption  of  them  as  a 
seal.  Unless  by  some  act  or  declaration  of  the  signer  showing 
his  adoption  of  them  as  a  seal,  the  instrument  signed  is  a  sim- 
ple contract,  and  not  a  specialty.  Sealing  implies  some  act 
of  him  who  is  alleged  to  have  sealed.  In  this  state  and  in 
most  of  our  states,  any  stroke  of  the  pen  in  the  place  for  the 
seal  adopted  by  the  signer  is  sufficient.  It  is  not  necessary  in 
these  days  to  use  wax.     The  intention  of  the  party  to  seal 
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must  appear  on  the  paper.  Bennet  vs.  Allen,  20  Phila.,  423. 
10  Pa.  County,  256.  8  Lancaster  Review,  133.  3.  The 
common  law  required  for  a  good  seal  not  only  wax,  but  an 
impression  upon  the  wax.  In  Pennsylvania,  at  a  very  early 
day,  an  ink  seal  was  held  to  be  a  good  substitute  for  a  wax 
seal ;  and  the  common  law  rule  that  any  number  of  parties 
might  use  the  same  seal  was  recognized  here.  In  Duncan  vs. 
Duncan,  i  Watts,  322,  it  was  held,  that  a  blue  ribbon  drawn 
through  a  slit  in  the  parchment,  but  without  any  ¥rax  wafer  or 
scroll,  was  not  a  seal,  though  the  instrument  declared  that  it 
was  given  under  my  hand  and  seal.     Spencer  vs.  ffaynes,  4 

W.  N.,  153. 

Search  Warrants. 

Neglect  in  issuing.  No  search  warrant  for  stolen  arti- 
cles, under  our  state  constution,  shall  issue  unless  the  goods 
are  particularly  described.  Moore  vs.  Coxe,  10  W.  K.,  135. 

Securities. 

Neglect  in  transferring.  The  mere  fact  that  one  who 
wrongfully  pretends  to  act  for  another  in  transferring  his 
securities  has  possession  of  his  certificates  of  loan,  and  pre- 
sents them  to  the  officers  of  the  company  for  transfer,  does 
not  of  itself  justi^^  the  officers  in  making  a  transfer  of  the 
loan  on  the  books  of  the  company.  Lehigh  Coed  Co.  vs.  Mokr, 
83  Pa.,  228. 

Sentences. 

I.  Neglect  in  rendering.  A  sentence  exceeding  the 
term  allowed  by  law  will  be  reversed  on  certiorari.  White  vs. 
Comm.,  3  Brewster,  30. 

II.  Neglect  in  time.  A  sentence  may  be  amended  at 
the  term  at  which  it  is  pronounced,  but  not  later.  It  must  be 
definite,  and  not  dependent  upon  the  future  exerdse  of  a  dis- 
cretion.    Cotntft.  vs.  Patterson,  5  Kulp,  307. 
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Servant.     See  "  Master  and  Servant." 

I.  Neglect  in  master's  presence.  The  unlawful  act 
of  a  servant  in  his  master's  presence,  and  without  his 
expressed  opposition,  in  driving  recklessly,  whereby  his  wagon 
collided  with  another  vehicle,  renders  the  master  responsible 
for  injury  occasioned  thereby.    Strohl  vs.  Lejfan,  39  Pa.,  177. 

II.  Neglect  of  duty.  A  master  is  not  liable  in  trespass 
for  the  acts  of  his  servant,  unless  done  by  his  order.  He  is 
liable  for  the  servant's  negligence  or  unskillfulness.  Yerger 
vs.  Warren,  31  Pa.,  321. 

III.  Neglect  of  fellow-servant.  Where  several  per- 
sons are  employed  in  the  same  general  service,  in  the  prose- 
cution of  which  one  is  injured  through  the  carelessness  of 
another,  the  employer  is  not  responsible;  yet  where  such 
employer  has  knowingly  employed  a  workman  incompetent  for 
the  business,  through  whose  carelessness  or  inability  an  accident 
happens,  the  employer  may  be  held  responsible.  Frazier  vs. 
Penna.  R.  R.,  38  Pa.,  104. 

S6t-0>ff« 

I.  Neglect  in  borrowing  a  cross  demand.  A  debtor 
has  a  right  to  purchase  but  not  to  borrow  a  cross  demand  to 
extinguish  a  claim  against  himself.  Russell  vs.  Spear,  4 
W.  N.,  476. 

II.  Neglect  in  CLAIM,  i.  A  set-off  can  only  be  made 
of  a  debt  or  demand,  which  existed  at  the  time  of  the  com- 
mencement of  the  action ;  and  the  defendant  must  be  able  to 
show  that  it  was  then  his.    Huling  vs.  Hugg,  i  W.  &  S.,  418. 

2.  A  demand,  to  be  set  off,  must  belong  to  the  party  using  it,  at 
the  commencement  of  the  suit.    Smith  vs.  Ewer,  22  Pa.,  116. 

3.  A  cross  demand  may  be  set  off,  but  it  must  belong  to  the 
defendant  before  the  plaintiff  commences  his  action.  Speers  vs. 
Sterrett,  29  Pa.,  192. 

III.  Neglect  in  presenting.  That  which  can  be  set 
off  as  an  independent  counter-claim,  must  be  such  as  a  jury 
can  find  and  liquidate  in  the  ordinary  way,  just  as  if  the 
defendant  was  suing.    Set-off  to  set-off  cannot  be  permitted ; 
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and  an  unadjusted  question  of  account  and  profits  from  a  long 
and  complicated  business,  to  be  found  in  numerous  books,  of 
account,  cannot  be  tried  by  a  juty  at  bar.     Russell  vs.  MlUr, 

54  Pa.,  155. 

IV.  Neglect  to  allow,  i  .  A  claim  which  is  disputed 
cannot  beset  off  against  a  judgment.  Anderson's  Appeal,  2 
Walker,  491.  Linen  vs.  Feltz^  13  Lancaster  Bar,  24.  2.  One 
judgment  may  be  set  off  against  another,  where  both  are  in 
the  same  right,  though  in  different  courts.  But  where  stay  of 
execution  has  been  obtained  on  both  judgments,  and  the  expi- 
ration of  the  stay  is  at  different  periods,  set-off  will  not  be 
allowed.  Best  ws,  Lawson^  i  Miles,  11.  3.  Where  a  defence 
existed,  and  might  have  been  set  up  in  an  action,  the  defendant 
cannot  alter  recovery  in  a  subsequent  action,  ask  to  be  allowed 
a  credit  on  the  prior  judgment  for  the  amount  of  such  subse- 
quent judgment.  He  has  had  his  day  in  court,  and  failed  to  use 
it,  and  hence  cannot  be  relieved.  Bindley' s  Appeal,  34  Pitts- 
burg Journal,  253.  4.  To  a  judgment,  there  can  be  no  set-off 
of  a  debt  not  in  judgment ;  nor  can  the  judgment  be  opened 
because  the  defendant  has  an  acount  against  the  plaintiff  equal 
to  the  amount  of  the  judgment.  Bowman  vs.  Davis  ^  8  Montgom- 
ery Co.,  29.  Bower  vs.  Messenger,  Northumberland  Co.  News, 
137.  5.  Where  the  maker  of  a  promissory  note  under  seal 
has  notice  that  the  payee  has  assigned  the  note  to  another 
person,  he  cannot  purchase  a  note  of  the  payee  to  be  used  as 
a  set-off  against  his  own  note.  In  general,  in  order  to  support 
a  set-off,  there  must  be  cross  demands  between  the  same  parties 
and  in  the  same  rights,  such  as  would  sustain  mutual  actions 
against  each  other.  Butford  ws,  Fergus,  165  Pa.,  310.  HiAert 
vs.  Lang.lAemy  439.  6.  One  judgment  may  be  set  off  against 
another,  but  a  debt  or  claim  not  in  judgment  cannot  be  setoff. 
A  claim  due  to  a  third  person  cannot  be  used  by  the  defend- 
ant as  a  set-off  against  the  judgment  debt.  Cowden's  Estate 
vs.  McClelland,  4  Montgomery  Co.,  133.  7.  Unliquidated 
damages  arising  ex  contractu  from  any  bargain  may  be  set  off 
under  the  Pennsylvania  defalcation  act,  wherever  they  are 
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ca{>able  of  liquidation  by  any  known  legal  standard.  But  con- 
tingent profits  or  speculative  losses  cannot  be  set  off.  Detweiler 
vs.  Strasser,  5  C.  P.  Reporter,  257.  Frey  \s.  Salamon^  11 
Lancaster  Bar,  104.  8.  The  court  will  not  order  a  judgment 
obtained  against  the  plaintiff  by  a  third  person  and  assigned 
to  the  defendant,  to  be  set  off  against  a  judgment  obtained  by 
a  plaintiff  against  the  defendant,  when  the  plaintiff  has,  pre- 
viously to  the  assignment  of  the  judgment,  made  over  his  prop- 
erty for  the  benefit  of  his  creditors.  Duncan  vs.  Calbraith^  i 
Browne,  47.  9.  A  defendant's  right  to  set-off  must  be  perfect 
at  the  time  suit  is  instituted  against  him.  Garrison  vs.  Paul^ 
29  Pittstmrg  Journal,  346.  10.  It  is  well  settled,  that  mat- 
ters sounding  in  tort  and  arising  out  of  a  different  transaction, 
cannot  be  given  in  evidence  as  a  set-off,  by  a  defendant  sued 
in  an  action  ex  contractu.  Groetzinger  vs.  Latimer,  416  Pa., 
628.  1 1 .  Matters  ex  contractu  arising  out  of  a  different  trans- 
action from  the  one  in  suit  may  be  proved  by  way  of  set-off. 
Unliquidated  damages  arising  ex  contractu  from  any  bargain 
may  be  set  off  under  the  defalcation  act  of  1705.  Hunt  vs. 
GUmare,  59  Pa.,  450.  Halfpenny  vs.  Bell,  82  Pa.,  128. 
12.  Fraud,  unless  inherent  in  the  transaction  which  is  the  sub- 
ject-matter of  suit,  is  not  available  as  a  set-off.  Kennedy  vs. 
Aber,  i  Pa.  District,  770.  13.  Damages  for  which  an  action 
in  tort  might  be  maintained,  may  be  set  off  in  an  action  on  a 
promissory  note.  Nixon  vs.McCrory,  loi  Pa.,  289.  14.  The 
individual  judgment  of  one  of  two  defendants  in  a  joint  judg- 
ment against  the  plaintiff  can  be  set  off  against  the  joint  judg- 
ment. A  judgment  for  a  debt  may  be  set-off  against  one  for 
a  tort  Pcuek  vs.  Vockroth,  1 1  Lancaster  Review,  78.  1 5.  A 
debtor  has  a  right  to  purchase  a  cross  demand,  to  extinguish 
a  claim  against  himself,  by  set-off.  If,  however,  the  security 
offered  as  a  set-off  has  been  merely  borrowed  for  the  pur- 
pose, it  will  not  be  allowed.  Russell  vs.  Spear,  12  Phila., 
276.  6  Luzerne  Register,  250.  16.  A  set-off  may  be 
allowed  under  circumstances  which  would  not  justify  a 
right  of  action  upon  the  matter  thus  set  oif.     Seybert  vs. 
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HkkSy  9  Luzerne  Register,  49.  17.  The  right  to  set  off 
one  judgment  against  another  is  not  a  legal  but  an  equitable 
right,  and  will  not  be  permitted  where  it  infringes  on  another's 
right  of  equal  grade.     Shoemaker  vs.  Flosser,  5   Kulp,  437. 

1 8.  A  judgment  debtor,  who  for  a  consideration  has  waived  the 
benefit  of  the  debtors' exemption  law,  will  not  be  permitted  to 
buy  a  judgment  against  the  plaintiff  in  which  there  is  no  waiver, 
and  have  it  set  offin  spite  of  the  latter's  claim  to  have  the  benefits 
of  the  exemption  law.  Shoemaker  ws.  Flosser^  8  Pa.  County,  479. 

19.  Where  judgment  before  a  justice  of  the  peace  is  entered 
for  less,  but  set-off  claimed  for  more,  than  ^5.33,  an  appeal 
should  be  allowed,  unless  it  clearly  appears  that  the  set-off 
was  not  offered  in  good  faith,  but  for  the  purpose  of  prevent- 
ing the  judgment  from  being  final.  Steele  vs.  Walton^  3  Pa. 
County,  211.  20.  While  a  literal  construction  is  given  to  the 
act  of  1705  allowing  set-off  and  defalcation  of  a  debt,  yet,  as 
a  general  rule,  the  debt  must  be  in  the  same  right  It  is 
inadmissible,  when  the  plaintiff 's  cause  of  action  is  for  a  breach 
of  contract  to  fulfil  an  official  or  fiduciary  obligation.  Tc^ 
vs.  Bowman^  99  Pa.,  379.  21.  An  agent  or  attorney  who, 
by  virtue  of  a  special  authority,  has  received  money,  cannot, 
when  sued  by  the  principal,  set  off  a  debt  due  to  himself  in  a 
matter  not  arising  out  of  his  agency.  Taggv%,  Bowman,  108 
Pa.,  273.  22.  To  a  judgment  there  can  be  no  set-off  of  a 
debt  not  in  judgment.  One  judgment  may  be  set  off  against 
another  through  the  equitable  powers  of  the  court,  but  to  a 
judgment  ripe  for  execution,  the  only  answer  is  payment 
Thorp  vs.  Wegefarth,  $6  Pa.,  85.  23.  A  defendant  in  a  suit 
is  not  entitled  to  set-off  against  the  plaintiff  damages  for  a 
breach  of  contract  between  them,  unless  said  breach  was  com- 
plete at  the  time  of  suit  brought  Zuch  vs.  McClure,  98 
Pa.,  541. 

V.  Neglect  to  acquire  claim.  The  plea  of  set-off 
cannot  be  supported  by  a  defendant  upon  a  claim  against  the 
plaintiff  acquired  after  the  institution  of  the  suit.  Stewart  vs. 
Ins.  Co.^  9,  W»,  1 26. 
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VI.  Neglect  to  aver  time.  In  an  affidavit  of  defence, 
an  averment  of  set-off  must  be  precise  and  certain  as  to  time. 
Markley  vs.  Stevens^  89  Pa.,  279. 

VII.  Neglect  to  claim,  i  .  The  act  of  March  20, 18 10, 
provides  that  a  defendant  in  a  suit  before  a  justice  of  the  peace, 
who  shall  neglect  or  refuse  to  set  off  therein  any  demand  he 
may  have  against  the  plaintiff,  not  exceeding  |lioo,  shall  be 
debarred  from  recovering  it  by  an  alter  suit.  Felpel  vs  Her- 
shour^  128  Pa.,  587.  2.  Before  taking  the  assignment  of  a 
bond,  it  is  the  duty  of  the  party  to  inquire  whether  the  obligor 
had  any  defence,  and  if  he  stated  that  he  had  no  defence  or 
set-off,  the  previous  acts  and  declarations  of  the  obligees 
would  be  of  no  avail.  Gamble  vs.  Hepburn,  90  Pa.,  441. 
3.  A  set-off  is  in  the  nature  of  a  cross  action,  and  may  be 
withdrawn,  in  analogy  to  suffering  a  nonsuit,  where  the  evi- 
dence is  weak,  but  the  withdrawal  should  be  explicit.  Mmr- 
head  vs.  Kirkpatrick,  5  W.  &  S.,  506.  4.  In  a  suit  before  a 
justice,  the  defendant  is  not  bound  to  submit  a  counter-claim, 
as  a  set-off,  where  it  exceeds  f  100.  He  is  not  bound  to  select 
a  single  item  of  less  than  that  amount  and  set  it  off  Simpson 
vs.  Lapsley,  3  Pa.  ,459.  5 .  Set-off  is  only  allowable  in  favor  of 
a  defendant ;  hence  there  is  no  such  thing  as  set-off  against 
set-off     Ulrich  vs.  Berger,  4  W.  &  S.,  19. 

VIII.  Neglect  to  claim  in  full.  Set-off  being  in  the 
nature  of  a  cross  action,  the  entire  claim  must  be  prosecuted 
in  the  action  in  which  it  is  set  up  ;  where  the  set-off  exceeds 
the  demand,  it  cannot  be  used  merely  pro  tanto,  but  a  certifi- 
cate will  be  found  in  defendant's  favor.  Jennings  vs.  Hare,  104 
Pa.,  489. 

IX.  Neglect  to  limit.  The  power  of  set-off  is  not 
limited  to  judgments  of  the  same  court,  and  it  seems  that  a 
transcript  from  the  judgment  of  a  justice  filed  in  the  common 
pleas  becomes  a  judgment  of  that  court.  Frable  vs.  Snyder, 
Lehigh  Valley  Rep.,  102. 

X.  Neglect  to  plead,  i.  A  party  may,  by  express 
contract,  preclude  himself  from  pleading  a  set-off     Such  a 
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contract,  founded  upon  consideration,  would  bind  bim.  Prob- 
ably a  defendant  may  also  debar  himself  from  using  a 
set-off  by  a  contract  not  express.  Thus,  if  he  receive  money 
for  a  particular  use,  he  cannot  apply  it  to  any  other  use,  and, 
of  course,  not  to  his  own.  Ardesco  Oil  Co,  vs.  N,  A,  Oil  Co,,  66 
Pa.y  380.  2.  Where  special  matter  of  evidence  is  intended 
to  be  given  at  the  trial  under  the  plea  of  set-off,  notice  of  such 
fact  should  be  filed  with  the  plea.  The  mere  fact  that  it  was 
set  forth  in  the  affidavit  of  defence  filed,  will  not  suffice  to  pre- 
vent its  being  rejected  when  offered  as  evidence.  Finlay  vs. 
Stewart,  56  Pa.,  193.  3.  Where  a  defendant's  demand  is 
more  than  ^loo,  he  is  not  bound  to  set  it  off  in  a  suit  against 
him  before  a  justice  of  the  peace.  The  test  is,  not  the  amount 
recovered,  but  the  amount  of  the  claim  in  good  fiuth.  Gilhm 
vs,  Kahnweiler,  10  Lancaster  Review,  397.  4.  By  the  act  of 
1705,  an  omission  of  a  defendant  to  set  off  a  claim  in  a  suit 
against  him  is  no  bar  to  a  subsequent  action  for  the  same.  Even 
if  he  plead  the  claim  as  a  set-off,  yet,  beingf  in  the  nature  of  a 
cross  action  he  may  withdraw  it  from  the  consideration  of  the 
jury.  By  pleading  set-off,  the  defendant  cannot  prevent  the 
plaintiff  from  suffering  a  nonsuit,  although  issue  had  been 
joined  on  the  plea.  Gilmore  vs.  Reed,  76  Pa.,  462.  5.  In 
actions  at  law,  the  bar  of  the  statute  is  equally  applicable  to 
the  defendant's  cross  demand  as  to  the  plaintiff's  claim.  Set- 
off is  in  the  nature  of  a  cross  action,  optional  with  the  defend- 
ant, and  the  statute  runs  against  it  until  pleaded,  and  even 
then  the  plea  may  be  withdrawn.  Reed  vs.  Marshaling:) 
Pa.,  348. 

Settlements. 

Neglect  to  record.  The  fact  of  an  ante-nuptial  settle, 
ment  being  retained  and  unrecorded  during  the  husband's  life- 
time, does  not  afford  such  conclusive  evidence  of  fraud  as  to 
render  it  void.     Smith's  Estate,  18  W.  N.,  140. 
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Sewers. 

I.  Neglect  by  polluting  a  stream.  Where  a  city 
constructed  a  sewer,  resulting  in  its  contents  emptying  into 
and  polluting  a  stream,  a  party  injured  is  entitled  to  damages. 
Good  vs.  Altoona,  162  Pa.,  493. 

II.  Neglect  in  construction,  i.  In  an  action  against 
a  city  to  recover  damages  for  an  injury  to  a  wharf  caused  by 
deposits  from  a  sewer,  it  was  competent  for  the  plaintiff  to 
show  that  the  injury  could  have  been  avoided  by  an  extension 
of  the  sewer.  Butchers^  Ice  Co,  vs.  Philadelphia^  156  Pa.,  54. 
2.  A  city  contractor  for  building  a  sewer  is  liable  for  the  neg- 
ligence of  his  employees  by  which  damage  occurs  to  a  citizen. 
The  action  does  not  lie  against  the  city.  Erie  vs.  Caulking,  25 
Pittsburg  Journal,  162.  3.  Where  a  contractor  is  employed 
by  a  municipality  to  build  a  sewer,  and  has  finished  the  work, 
and  the  sewer  has  been  accepted  by  the  city,  the  contractor  is 
not  liable,  at  the  suit  of  a  property  owner,  for  an  injury  to 
property  caused  by  a  break  in  the  sewer,  although  due  to  its 
negligent  construction.  First  Presbyterian  Congregation  vs. 
Minnahan,  163  Pa.,  561.  4.  Equity  will  not  interfere  to 
restrain  a  borough  from  creating  a  nuisance  by  the  construc- 
tion of  a  sewer,  unless  the  injury  is  such  as  is  not  capable  of 
adequate  compensation  by  a  suit  at  law.  A  sewer  should  not 
be  constructed  so  as  to  empty  its  contents  upon  private  prop- 
erty. Reading  Iron  Works  vs.  South  Chester,  2  Delaware  Co., 
455.  Morton  vs.  Chester,  Idem,  459.  5.  The  city  of  Phila- 
delphia has  no  power  to  construct  a  culvert  or  sewer  in  a  street, 
until  it  has  been  legally  and  properly  opened  Wistar  vs. 
Philadelphia,  71  Pa.,  46.  6.  A  municipal  corporation  is  not 
liable,  under  the  constitution,  for  damages  to  property  occa- 
sioned by  the  inadequacy  of  a  sewer  constructed  by  it.  Bear 
vs.  Allentown,  148  Pa.,  80.  Fairlawn  Coal  Co,  vs.  Scranton, 
Idem,  231.  7.  A  municipality  was  required  by  an  act  of  the 
legislature  to  build  a  sewer  along  the  bed  of  a  creek  of  suffi- 
cient capacity  to  carry  off  its  waters.  Without  any  negligence 
on  the  part  of  the  city,  a  sewer  was  constructed  which  was  not 
kA  sufficient  size  to  drain  the  creek,  and  during  a  rain-storm  it 
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overflowed.  In  a  suit  for  damages  resulting  therefrom,  held, 
that  the  city  was  not  liable  for  the  mistake  or  lack  of  judgment 
of  its  officers  or  contractors  in  the  honest,  (air  exercise  of  didr 
duties.  Collins  vs.  PltUadelphia^  93  Pa*,  272.  8.  The  mere 
omission  of  municipal  authorities  to  provide  adequate  means 
to  carry  off  the  water  which  storms  and  the  natural  formation  of 
the  ground  throw  on  a  city  lot,  will  not  sustain  an  action  by 
the  owner  thereof  against  the  municipality  for  damages  arisii^ 
from  the  accumulation  of  water  on  said  lot,  by  reason  of  the 
construction  of  a  sewer  that  was  not  of  sufficient  size  to  carry 
off  the  sur&ce  drainage.  Where  the  sewers  were  not  defec- 
tively constructed  or  left  out  of  repair,  the  city  is  not  respon- 
sible for  an  error  in  judgment  as  to  the  size  a  sewer  should 
have  been  constructed.  Fair  vs.  Philadelphia,  88  Pa.,  309. 
8  Luzerne  Register,  225.  9.  A  city  may  connect  its  sewers 
with  any  natural  channel  for  the  flow  of  water,  without  incurring 
liability  to  keep  that  channel  open  to  its  mouth.  The  cor- 
poration is  not  liable  to  lot  owners  for  damages  occasioned  by 
the  caving  in  of  the  old  sewer,  unless  the  damage  was  caused 
by  the  negligence  of  its  agents,  or  in  not  keq>ing  it  in  repair, 
or  in  bringing  into  it  such  an  additional  quantity  of  water  as  to 
gorge  and  break  it.  Munn  vs.  Mayor  of.  Pittsburg,  40  Pa., 
364.  10.  Where  a  sewer  is  constructed  in  a  workmanlike 
manner,  and  due  care  has  been  taken  to  keep  it  in  proper  order, 
and  it  was  broken  only  by  a  rainfall  so  extraordinary  as  to  be 
without  the  range  of  probability,  the  city  would  not  be 
chargeable  with  negligence.  But  if  the  break  was  owing  to 
the  defective  condition  of  the  sewer,  and  the  city  had  omitted 
the  duty  to  examine  and  repair  it,  the  case  is  different.  In 
such  case,  compensation  for  loss  is  the  measure  of  damages. 
The  permanent  injury  to  adjacent  buildings,  the  cost  of  repairs, 
the  loss  of  rent  pending  the  repairs,  are  elements  to  be  con- 
sidered.    Vander slice  vs.  Philadelphia,  103  Pa.,  102. 

III.  Neglect  in  discharging,  i.  The  city  of  Philadelphia 
is  not  liable  to  the  lessees  of  wharves,  who  may  be  damaged 
by  the  filling  up  of  the  space  around  them  by  matter  discharged 
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from  culverts,  emptying  into  the  river  beyond  low-water  mark, 
as  such  lessees  have  no  title  beyond  the  low- water  line.  WcU- 
son  vs.  Philadelphia^  30  Pittsburg  Journal,  360.  Bolster  vs. 
Allegheny y  Idem,  204.-  2.  A  city  has  no  right  to  drain  the 
sewerage  from  a  street  into  a  stream  flowing  through  the 
jJroperty  of  a  citizen.     Martin  vs.  Philadelphia,  26  W.  N.,  120. 

IV.  Neglect  in  location.  To  entitle  a  party,  who  claims 
to  be  injured,  to  recover  damages  because  of  the  building  of  a 
sewer  by  a  city,  there  must  be  an  actual  and  immediate  deprecia- 
tion of  the  value  of  the  property  consequent  upon  its  con- 
struction.    Bear  ws.  AUentown,  3  Northampton  Co.,  10 1. 

V.  Negugence  of  contractors,  a  municipal  cor- 
poration is  not  responsible  for  an  injury  occasioned  by  the 
negligence  of  contractors,  or  of  their  agents  or  servants,  in 
making  excavations  for  sewers  ;  the  remedy  for  an  injury  is 
against  the  contractors  alone.  Painter  vs.  The  Mayor  of  Pitts- 
burg, 46  Pa.,  213.     2  Pittsburg,  339. 

VI.  Neglect  of  liability  for  the  construction. 
The  cost  of  constructing  a  sewer  can  be  assessed  only  upon 
the  property  abutting  upon  the  line  of  the  improvement. 
Parker's  Appeal,  169  Pa.,  433. 

VII.  Neglect  of  proper  capacity.  Insufficiency  of 
drainage  is  not  always  negligence,  but  may  result  from  want 
of  judgment.  Where  property  is  injured  by  the  constructing 
of  a  sewer,  unless  the  rain  was  extraordinary,  it  was  held,  that 
the  party  injured  could  recover.  Fairlawn  Coal  Co,  vs.  Scran-- 
ion,  2  Lackawanna  Jurist,  100. 

VIII.  Neglect  TO  CONSTRUCT,  i.  An  action  will  not  lie 
against  a  municipal  corporation  for  neglecting  to  construct  a 
proper  system  of  drainage.  A  power  to  construct  sewers, 
given  to  a  town  by  statute,  does  not  impose  an  obligation  on 
the  authorities  to  exercise  the  power  conferred.  Carr  vs. 
Norihertt  Liberties,  35  Pa.,  324.  2.  A  municipality  is  not 
liable  for  the  flooding  of  private  property  from  the  inadequacy 
of  gfutters,  drains,  culverts  or  sewers.  Costello  vs.  Conshohocken^ 
8  Pa,  County,  639. 
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IX.  Neglect  to  guard  excavation,  i.  A  borough 
authorized  a  contractor  to  dig  a  sewer  on  one  of  its  streets. 
While  the  work  was  in  progress,  a  woman  fell  in  the  ditch  and 
was  injured.  Held,  that  the  borough  was  not  liable.  Susque- 
hanna Depot  vs.  Simmons^  34  Pittsburg  Jouniali  65. 
2.  Where,  through  the  neglect  of  a  contractor,  the  excavation 
connecting  with  a  street  sewer  was  left  unguarded  at  night, 
and  a  pedestrian  was  injured  by  falling  into  it,  held,  that  the 
municipality  was  not  responsible  therefor,  unless  by  the  terms 
of  the  contract  the  contractor  was  under  its  management 
Erie  vs.  CaidJnns,  85  Pa.,  247.  Painter  vs.  Pittsburg,  2  Pitts- 
burg, 339. 

X.  Neglect  to  protect  manhole.  A  city  is  liable 
for  the  iaulty  construction  of  covers  to  manholes  in  sewers  by 
which  the  vapors  and  gases  generated  are  prevented  from 
escaping,  resulting  in  occasional  explosions  of  sewer  gas, 
uplifting  of  the  manhole  iron  covers  and  injury  to  passers-by. 
Comly  vs.  Philadelphia,  1 1  W.  N.,  532. 

XI.  Neglect  to  repair,  i.  In  an  action  against  the 
city  for  damages  from  a  sewer,  where  there  was  evidence  that 
the  city  remedied  the  defect  as  soon  as  notified,  and  that  it  was 
in  part  occasioned  by  the  improper  construction  of  plaintiflf's 
vault,  no  recovery  can  be  had.  Gabrylewits  vs.  Gtyt  9 
Phila.,  271.  2.  If  a  sewer  is  large  enough  to  carrj'  off  the 
usual  flow  of  water,  but  is  clogged  up  or  out  of  repair,  its 
capacity  is  immaterial.  It  is  the  duty  of  the  borough  author- 
ities to  keep  it  in  repair  and  working  order.  MarkU  vs.  Ber- 
wick Borough,  142  Pa.  I  84.  3.  Where  a  municipality  has 
constructed  a  sewer,  it  is  its  duty  to  keep  it  in  good  condition 
and  repair ;  failure  to  do  so  will  render  the  city  liable  in  dam- 
ages. Mere  absence  of  notice  that  the  sewer  is  out  of  repair, 
will  not  necessarily  absolve  the  city  from  a  charge  of  negh"- 
gence ;  it  should  exercise  watchfulness  in  ascertaining,  from 
time  to  time,  the  condition  of  its  sewers.  The  city  is  presumed 
to  have  knowledge  of  an  open  defect  after  a  reasonable  time 
for  its  ascertainment  and  removal ;  but  for  a  latent  defect,  the 
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dty  will  not  be  liable  unless  it  had  notice.     VandersUce  vs. 

Philadelphia,  103  Pa.,  102. 

Sheriff* 

I.  Neglect  by  delaying  execution.  An  execution 
cannot  be  postponed  for  the  sheriff's  default  His  procrasti- 
nation, even  by  the  sufferance  of  the  creditor,  is  not  fraudulent 
per  se,  and  postpones  only  where  the  latter  directs  him  not  to 
proceed.  Hickman  vs.  Caldwell,  4  R.,  376.  McCoy  y^.  Reed, 
5  W.,  300. 

II.  Neglect  by  mispayment.  A  sheriff  cannot  protect 
himself  by  payment  of  money  to  an  attorney  for  a  judgment 
creditor,  after  he  has  received  notice  of  the  revocation  of  the 
attorney's  authority.     Irwin  ws.  Workman,  3  W.,  357. 

III.  Neglect  in  accepting  security,  i.  A  sheriff  is 
liable  for  taking  insufficient  sureties  in  an  action  of  replevin, 
even  afler  the  assignment  of  the  replevin  bond  to  the  defendant. 
Myers  vs.  Clark,  2  W.  &  S.,  535.  2.  The  sheriff  is  answer- 
able for  the  sufficiency  of  sureties  in  a  replevin  bond,  at  the 
termination  of  the  suit.  It  is  not  enough  that  they  were 
sufficient  when  they  were  taken.     Pearce  vs.  Humphreys,  14 

S*  &  '^•1  ^3* 

IV.  Neglect  in  altering  return.  It  is  not  competent 
for  the  sheriff  to  alter  or  amend  a  return  which  has  been 
made.  Any  alteration  of  the  return  after  its  delivery  to  the  pro- 
thonotary  without  leave  of  the  court  is  invalid.  Deacle  vs. 
Deacle,  160  Pa.,  206. 

V.  Neglect  in  demanding  extra  compensation.  It 
is  ill^al  for  a  sheriff  to  charge  for  services  for  which  com- 
pensation is  fixed  by  law,  any  other  or  further  fees.  A  prom- 
ise to  reward  such  an  officer  for  doing  his  official  duty  is  void. 
McCandless  vs.  Steel  Co,,  39  Pittsburg  Journal,  299. 

VI.  Neglect  in  distribution,  i.  Where  a  sheriff  sells 
property  subject  to  mechanics'  liens  and  pays  over  the  pro- 
ceeds to  creditors  before  the  return  day  of  the  writ,  he  is  liable 
to  mechanics'  lien  creditors  for  claims  filed  afler  the  return  day^ 
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if  otherwise  in  time.  Bird  vs.  Sliirk,  2  Foster,  147.  2.  A 
sherifT,  on  his  own  authority,  distributing  money  levied  under 
several  executions  before  the  return  day  of  the  writs,  does  so 
at  his  own  risk.  The  command  of  the  writ  is,  not  to  pay  the 
plaintiffs,  but  to  bring  the  money  into  court  on  the  return  day. 
In  practice,  the  sheriff  usually  assumes  the  responsibility  of 
disbursing,  thus  avoiding  the  expense  and  delay  incident  to  a 
payment  into  court.     WilUams*  Appeal^  9  Pa.,  267. 

VII.  Neglect  in  biaking  a  levy,  i  .  It  is  essential  to 
constitute  a  valid  levy  under  an  execution,  that  the  property 
levied  must  be  within  the  power  and  control  of  the  sheriff,  or 
at  least  within  his  view.  Therefore,  where  the  property  levied 
upon,  a  planing/ machine,  was,  at  the  time  of  the  levy,  ten  miles 
distant,  and  was  not  seen  by  the  sheriff  until  after  the  return 
day  of  the  execution,  it  was  held  that  no  lien  was  created  on 
such  machine  by  the  levy.  Duncan's  Appeal^  37  Pa.,  500. 
2.  If,  at  the  time  of  the  levy  by  the  sheriff  upon  goods  of  one 
man  in  the  custody  of  another,  the  sheriff  knew  that  the  custo- 
dian of  the  property  had  made  addition  to  the  stock  in  hand, 
out  of  his  own  means,  then  the  sheriff  would  be  liable  as  a 
trespasser,  as  to  all  such  additional  goods,  unless  he  gave  the 
custodian  notice  that  he  should  select  out  and  remove  the  same. 
Helfrich  vs.  Stem^  17  Pa.,  153.  3.  To  constitute  a  valid  levy 
under  an  execution,  the  property  levied  must  be  in  the  power 
or  the  view  of  the  sheriff  at  the  time  it  is  made.  It  will  not  suf- 
fice for  the  sheriff  to  levy  upon  articles  at  a  distance  simply 
from  a  list  furnished  by  the  plaintiff's  attorney.  HnUm  vs. 
Comm,,  46  Pa.,  294.  4.  Though,  as  between  successive 
execution  creditors,  it  is  essential  that  the  sheriff  designate  the 
property  seized  in  the  body  of  his  return,  or  by  reference  to  an 
accompanying  schedule,  yet  as  to  all  others,  a  valid  levy  may 
be  made  without  either  endorsement  or  schedule.  Weidtnsaul 
vs.  Reynolds,  49  Pa.,  73. 

VIII.  Neglect  IN  THE  PAYMENT  OF  MONEY.  I.  A  sheriff 
may,  in  the  absence  of  any  notice  or  rule  to  pay  the  money 
into  court,  apply  the  proceeds  of  real  estate  to  the  liens ;  but 
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he  does  so  on  his  own  responsibility.  Where  parties  are  not 
satisfied  for  the  sheriff  to  make  distribution,  they  can  prevent 
it  by  promptly  applying  to  the  court,  but  not  afler  the  sheriflf 
in  good  faith  has  applied  the  money  to  the  liens.  Bastian, 
In  re^  90  Pa.,  472.  Franklin  Tcwnsfdp  vs.  Osier ^  91  Pa., 
160.  2.  Where  a  sheriff  has  two  executions  in  his  hands, 
placed  there  on  different  days,  but  against  the  same  defendant, 
and  through  a  mistake  of  his  own  sells  all  of  defendant's  goods 
on  the  latter  writ  instead  of  the  former,  and  pays  the  money 
over  to  the  plaintiff  in  the  second  writ,  he  cannot  recover  it, 
although  he  has  rendered  himself  liable  on  the  first  execution. 
Whenever  money  is  paid  to  a  party,  who  receives  it  in  good 
conscience,  and  uses  no  deceit  in  obtaining  it,  an  action  for 
money  had  and  received  will  not  lie  against  him  to  recover  it, 
even  though  it  have  been  paid  him  by  mistake.  Taylor  vs. 
Comfnrs,^  5  P.  &  W.,  112.     Espy  vs.  Allesin,  9  W.,  462. 

IX.  Neglect  in  return,  i.  Where  the  return  on  its 
feice  does  not  show  a  legal  service  of  the  writ,  the  service  may 
be  set  aside.  The  return  being  considered  conclusive  as 
between  the  parties  to  the  action,  it  is  error  to  set  aside  the 
service  upon  extraneous  .evidence.  Affidavits  and  depositions 
are  no  part  of  the  record.  Benwood  Iron  Works  vs.  Hutchin-- 
soHy  1 01  Pa.,  362.  2.  A  return  in  the  name  of  a  deputy 
sheriff  is  improper,  and  is  insufficient  to  bring  defendants  into 
court  so  as  to  authorize  a  judgment  by  default.  Such  return 
may  be  amended  by  the  sheriff  if  in  office.  Bolardws.  Mason, 
66  Pa.,  138.  3.  Where  the  true  meaning  of  a  sheriff's 
return  is  involved  in  doubt,  that  construction  will  be  put  upon 
it  which  best  accords  with  the  presumption  that  his  acts  have 
been  regular.  Phillips  vs.  Kuhn,  7  Phila.,  146.  Contm,  vs. 
Lelar,  i  Idem,  333,  336.  Bradley  vs.  Forepaugh,  7  W.  N., 
392.  Myers \^.  Griner,  2  W.  N.,  324.  4.  ''Mortutis  est,'*  and 
not  "  nihil  habet,''  is  the  proper  return  for  the  sheriff 
to  make  to  a  writ  where  the  defendant  is  dead.  Burr 
vs.  Dougherty,  8  W.  N.,  175.  5.  The  sheriff's  return 
of    service    is    conclusive;    if    defective    on    its    face,    the 
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defendant  should  rule  the  sherifT  to  amend  it.  He  cannot 
object  at  the  trial.  Church  vs.  Churchy  5  W,  &  S.,  215. 
6.  The  sheriff's  return  to  a  venire  may  be  amended  after  ver- 
dict. Camm,  vs.  Martin^  10  Luzerne  Register,  15.  7.  A 
sheriff  is  not  liable  for  ialse  returns  to  parties  other  than  to 
parties  to  the  suit.  Curran  vs.  Elliott^  9  W.  N.,  367.  8.  After 
judgment  on  the  scire  facias,  it  is  too  late  to  inquire  in  any 
collateral  proceeding,  into  the  sufficiency  of  the  sheriff's 
return  of  service  of  the  writ,  or  whether  service  was  properly 
made,  if  it  be  returned.  Delaney  vs.  Gault,  30  Pa.,  68. 
9.  When  a  sheriff,  after  an  offer  of  indemnity  or  without  a 
demand  therefor,  returns  an  execution  nulla  bona,  he  does  so 
at  his  own  risk,  and  if  it  is  shown  that  there  is  property  of 
the  defendant  which  he  might  and  ought  to  have  levied  upon, 
he  will  be  responsible  to  the  plaintiff.  Domin  vs.  McCandkss, 
146  Pa.,  344.  10.  In  an  action  against  a  sheriff  for  a  false 
return  on  z,fi,  fa.  the  measure  of  damages  is  prima  fade  the 
debt  called  for  in  the  execution.  In  mitigation  of  damages,  he 
may  show  that  other  writs  of  execution  in  his  hands  would 
have  taken  the  proceeds  of  a  sale.  Forsyth  vs.  Dickson,  i 
Grant,  26.  11.  The  sheriff  may  amend  his  return  though  nearly 
one  year  has  elapsed  since  it  was  made,  and  though  money 
has  been  expended  on  the  faith  of  its  correctness.  Haskins  vs. 
Dill,  7  W.  N.,  258.  12.  A  sheriff  out  of  office  cannot  amend 
his  return  so  as  to  defeat  an  action  brought  against  him  for 
damages.  Peck  vs.  Whitaker,  103  Pa.,  299.  13.  Falsity  of 
the  sheriff's  return  is  no  ground  for  setting  aside  the  service 
of  a  writ ;  the  defendant's  remedy  is  against  the  sheriff  for  a 
false  return.  It  has  been  the  practice  of  our  courts  to  set 
aside  a  defective  service  only  where  the  defect  appears  on  the 
face  of  the  return.  Smith  vs.  Hooton,  3  Pa.  Dist.,  250.  14.  A 
sheriff  cannot  be  compelled  to  alter  his  return  ;  but  may  do  so, 
on  leave  given  by  the  court.  Vastine  vs.  Fury,  2  S.  &  R.,  426. 
15.  An  action  against  a  sheriff  for  making  a  false  retuni  must 
be  brought  in  the  court  where  the  suit  originated  White  ys, 
Taylor,  13  W.  N.,  27.     16.  The  court  has  no  power  to  make 
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a  peremptory  order  on  the  sherifT  to  amend  his  return  as  to 
matter  of  fact.  Wilkesbarre  Building  Ass'n  vs.  Zeis,  9  Luzerne 
Register,  187. 

X.  Neglect  in  return  to  an  execution.  The  per- 
aiission  to  a  sheriff  to  amend  his  return  to  an  execution  is 
within  the  discretion  of  the  court.  An  aggrieved  party  may 
have  recourse  to  the  sherifT.  Prather  vs.  Chase,  3  Brewster,  206. 

XI.  Neglect  in  selling  the  goods  of  a  stranger. 
Whenever  a  sheriff,  disregarding  a  notice  of  title  given  to  him, 
proceeds  to  advertise  and  sell  the  goods  of  a  stranger  to  the 
execution,  he  is  liable  in  trespass  to  the  owner  of  the  goods. 
Freeman  ys.  Apple,  99  Pa.,  261. 

XII.  Neglect  in  service  of  summons.  The  sherifT 
should  be  held  to  the  strictest  accountability  for  service  upon 
a  resident  defendant,  because  he  is  presumed  to  know,  or  may 
ascertain  upon  inquiry,  the  residence  of  every  person  in  the 
county.  A  more  relaxed  rule  prevails  as  to  non-resident 
defendants  temporarily  sojourning  there.  If  pointed  out,  of 
course  he  is  bound  to  make  the  service.  He  cannot  be  asked 
to  do  more  than  to  follow  instructions.  He  may  then  serve 
the  defendant  or  his  clerk  or  agent  at  his  usual  place  of  busi- 
ness or  residence.     Hamilton  vs.  Lyle,  9  Phila.,  98. 

XIII.  Neglect  of  depuit.  i  .  The  act  of  March  3 1 , 
1843,  prohibits  a  deputy  sherifT  in  Philadelphia  from  demand- 
ing or  receiving  a  fee  or  compensation  not  allowed  by  the  fee 
bill.  If  he  does  so,  the  court  may  order  the  sherifT  to  dis- 
miss the  deputy  and  not  reappoint  him.  Bane's  PetiHan^  8 
Phila.,  353.  2.  For  all  civil  purposes,  the  sherifT  is  answer- 
able for  the  conduct  of  his  deputy,  though  not  criminally. 
The  sheriff's  deputies  are  frequently  men  of  small  property, 
and  sometimes  of  bad  character,  and  the  responsibility  ought 
to  rest  on  the  principal,  who  has  the  sole  power  of  appointing 
and  removing  them.  Hazard  vs.  Israel,  i  B.,  240.  3.  The 
act  of  March  31,  1843,  provides,  that  if  any  deputy  sheriff 
shall  take  or  demand  an  illegal  fee,  it  shall  be  the  duty  of  the 
court,  on  complaint  being  made,  to  grant  a  rule  on  the  sheriff 
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to  show  cause  why  such  deputy  should  not  be  dismissed  from 
office.  Leeds'  Appeal ^  75  Pa.,  75.  4.  For  all  civil  purposes, 
the  sheriff  is  answerable  in  an  action  of  trespass  for  the  con- 
duct of  his  deputy.    Wilbur  vs.  Strickland,  i  R.,  458. 

XIV.  Neglect,  resulting  in  escape,  i.  The  sheriff 
is  guilty  of  an  escape,  who  arrests  under  a  testatum  ca.sa.^and 
commits  the  debtor  to  the  jail  of  any  other  county  than  Us 
own.  Avery  vs.  Seeley,  3  W.  &  S.,  494.  2.  A  sheriff  is  not 
liable  to  conviction  for  an  escape,  unless  he  has  been  guilty  of 
gross  n^ligence  in  the  discharge  of  his  official  duty,  and 
unless  such  negligence  contributed  to  the  escape  of  the  prisoner. 
Comm,  ws.Medland^  5  Pa.  County,  233.  3.  If  a  party  is  held 
on  final  process,  the  sheriff  becomes  absolutely  liable  for  the 
debt  and  costs,  by  suffering  the  prisoner  to  go  at  large,  and 
he  cannot  again  imprison  him.  Comm.  vs.  Sheriff  of  Allegheny^ 
I  Grant,  187.  4.  A  petitioner  for  the  benefit  of  the  insolvent 
law,  whose  application  has  been  rejected,  must  surrender 
himself  on  the  day  of  his  rejection.  A  subsequent  surrender 
is  ineffectual,  and  an  escape  from  it  would  not  charge  the 
sheriff  with  the  debt.  Frick  vs.  Kitchen,  4  W.  &  S.,  30. 
5.  It  is  the  duty  of  the  sheriff  to  keep  a  defendant  under  a 
ca.  sa.  in  safe  and  strict  custody,  and  if  he  allows  him  to  go  at 
large  for  the  shortest  time,  either  before  or  after  the  return  day 
of  the  writ,  he  is  liable  for  an  escape.  It  is  no  defence,  that  the 
prisoner  voluntarily  returned  to  the  custody  of  the  sheriff  or 
was  subsequently  discharged  under  the  insolvent  laws.  The 
attorney  of  the  plaintiff  may  consent  to  the  defendant's  dis- 
charge from  arrest,  but  his  consent  must  be  clear  and  positive. 
Hopkinson  vs.  Leeds,  78  Pa.,  396.  6.  In  an  action  of  debt  on 
a  sheriff's  bond  for  an  escape,  evidence  of  the  insolvency  of 
the  defendant  at  the  date  of  sentence  is  immaterial  and  inad- 
missible. In  an  action  on  the  case,  however,  the  measure  of 
damages  is  the  actual  loss  which  the  plaintiff  has  sustained, 
and  the  insolvency  of  the  defendant  at  the  time  of  the  escape 
may  be  shown.  Karch  vs.  Comm,,  3  Pa.,  269.  Shulerys. 
Garrison,  5  W.  &  S.,  455.     7.  The  rule  in  civil  as  well  as  in 
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criminal  cases  requires  the  sheriff  to  keep  a  prisoner  taken 
under  an  execution  in  safe  and  strict  custody ;  and  if  he  allow 
a  prisoner  to  go  at  large  for  the  shortest  time  without  the 
plaintiff  s  consent,  he  is  liable.  The  sureties  of  the  sheriff  are 
liable  in  such  case  without  first  fixing  the  principal.  An  action 
ibr  an  escape,  is  in  debt,  and  not  in  tort  In  civil  cases,  the 
sheriff  may  re-arrest  after  a  negligent  but  not  after  a  voluntary 
escsqpe ;  in  cnminal  cases  he  may  arrest  after  either.  Insolv- 
ency of  the  prisoner  under  final  process  is  not  an  answer  by 
the  sheriff  to  an  escape.  Smithws.  Comm,  59  Pa.,  320.  8.  In 
an  action  of  debt  against  a  sheriff  for  an  escape  from  ca.  sa., 
the  jury  must  find  the  whole  debt  and  costs.  Green  vs.  Hem, 
2  P.  A  W.,  167.  Scott  vs.  Sei/er,  5  W.,  235.  Wkee/er  vs. 
Hamtright,  9  S.  &  R.,  390.  Shewell  vs.  Fell^  3  T.,  17. 
Wolvertonws.  Comm,,  7  S.  &  R.,  273. 

XV.  Neglect  to  demand  interpleader.  It  is  not 
imperative  upon  the  sheriff  to  demand  an  interpleader,  where 
a  third  party  claims  property  which  the  sheriff  has  seized  under 
an  execution.  He  may  take  the  risk  of  returning  nulla  bona, 
or  of  proceeding  to  levy  and  sell.  He  may  demand  that  the 
sureties  in  an  interpleader  bond  reside  in  the  county.  Cap$m, 
vs.  Vandyke,  57  Pa.,  34. 

XVI.  Neglect  to  endorse  writ.  The  omission  by  the 
sheriff  to  endorse  the  time  of  receiving  an  execution  upon  it, 
does  not  give  priority  to  a  subsequent  execution,  whereon  the 
time  is  endorsed.  Parol  evidence  is  admissible  to  show  the 
actual  date  of  the  receipt  of  an  execution  by  a  sheriff.  Hale's 
Appeal,  44  Pa.,  438. 

XVII.  Neglect  to  execute  writ.  When  a  writ  is 
delivered  to  the  sheriff,  he  is  bound  to  execute  it  according  to 
the  exigency  thereof,  without  any  inquiry  into  the  regularity 
of  the  proceedings  whereon  the  writ  is  grounded ;  and, 
whether  voidable  or  erroneous,  such  writ  is  a  sufficient  justi- 
fication. A  demand  should  be  made  on  the  sheriff  before 
suing  him.     Ricketsonws,  Comm,,  51  Pa.,  157. 

XVIII.  Neglect  to  levy.     i.  A  sheriff  is  not  bound  to 
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levy  upon  personal  property,  alleged  to  belong  to  a  defendant 
in  an  execution,  upon  an  offer  by  the  plaintiff  to  indemnify 
him.  Such  offer  will  not  render  the  sheriff  liable  in  damages, 
unless  it  appear  in  an  action  against  him  for  a  &lse  return,  that 
the  property  actually  belonged  to  the  defendant.  Camm.  vs. 
Watmaugh^  6  Wh.,  117.  2.  When  ?ifi.fa,  is  placed  in  the 
sheriff's  hands,  unless  he  proceeds  to  levy  and  sell  before  the 
return  day  of  the  writ,  he  is  ^  prima  facie ^  liable  for  the  amount 
of  the  debt,  if  the  property  levied  on  is  equal  in  value  to  the 
debt  endorsed  on  the  execution,  unless  he  show  sufficient 
cause  for  the  omission.     Dorrance  vs.  Comm.^  13  Pa.,  160. 

3.  A  return  of  a  levy  on  personal  property,  not  within  the 
view  of  the  sheriff,  and  not  taken  into  custody,  is  no  levy  as 
to  subsequent  judgment  creditors.  So  also,  if  the  sheriff  be 
directed  to  proceed  no  further.  Lowry  vs.  Coulter^  9  Pa.,  349. 

4.  If  two  writs  o{  fieri  facias  are  delivered  to  the  sheriff,  he 
must  execute  first  that  which  was  first  delivered  to  him.  If 
by  mistake  or  design,  he  levy  goods  by  virtue  of  the  writ  last 
delivered,  and  make  sale  of  them,  the  property  in  the  goods 
is  transferred  by  the  sale,  but  the  first  execution  creditor  has 
his  claim  against  the  sheriff.  McClelland  vs.  Slingbiff,  7 
W.  &  S.,  135.  5.  The  issuing  of  an  alias  fi,  fa.  will  not 
release  the  sheriff  from  liability  incurred  on  the  original  fi, 
fa.  Nor  will  the  opening  of  the  judgment  in  the  case. 
Myers  vs.  Comm.^  2  W.  &  S.,  60.  6.  An  action  may  be 
brought  on  a  sheriff's  official  bond,  immediately  after  he 
refuses  to  levy  on  property  pointed  out  to  him  by  the  plaintiff 
in  the  execution,  without  waiting  until  the  return  day  of  the 
writ.  Shannon  vs.  Comm.,S  S.  &  R.,  444.  7.  The  sheriff,  in 
seizing  goods,  acts  at  his  peril,  and  it  would  be  a  harsh  doctrine 
to  leave  him  unprotected,  where  he  acts  dona  fide.  Yet  he 
must  not,  on  shallow  pretences,  refuse  to  execute  the  writ 
Where  a  claim  of  property  is  made  by  a  third  party,  the  sheriff 
has  the  right  to  call  upon  the  plaintiff  to  reasonably  indemnify 
him.  Spangler  vs.  Comm,^  16  S.  &R.,  70.  Miller  \s,  Comm,, 
5  Pa.,  297. 
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XIX.  Neglect  to  make  return  of  writ  of  execu- 
tion. I.  In  an  action  on  a  sherifT's  official  bond,  the  defend- 
ants are  only  liable  for  the  damages  actually  sustained  by  the 
plaintiff  in  consequence  of  the  &ilure  of  the  sheriff  to  return  a 
fierifacias,  and  default  in  selling  the  property  seized.  Comm. 
vs.  Allen,  30  Pa.,  49.  2.  The  omission  by  the  sheriff  to  return 
an  execution  until  after  the  return  day,  is  not  of  itself  such 
negligence  as  will  make  him  liable  in  an  action.  Comm.ws, 
Magee,  8  Pa.,  240.  3.  The  non-return  of  an  execution,  upon 
which  the  sheriff  makes  a  sale,  will  not  affect  the  validity  of  his 
conveyance.  His  deed  may  be  considered  a  return,  and  a  mis- 
recital  of  the  vend.  ex.  is  open  to  correction.  Hinds  vs.  Scotty 
II  Pa.,  19. 

XX.  Neglect  TO  PROPERLY  NOTIFY.  A  direction  to  a  sheriff 
given  on  Sunday  to  proceed  with  an  execution  is  a  nullity ;  the 
sheriff  was  not  bound  to  receive  or  notice  such  an  order  on 
that  day.     Stein's  Appeal,  64  Pa.,  447. 

XXI.  Neglect  TO  PAY  OVER  MONEYS,  i.  The  return  by 
the  shenS  oi  z.  fieri  facias  will  not  prevent  his  receiving  money 
from  the  debtor  thereafter.  He  may  sell  on  difi.  fa.  after  the 
return  of  his  writ ;  hence  payment  to  him  is  good  to  charge  his 
sureties  and  release  the  debtor.  Bealews.  Comm,,  7  W.,  183. 
2.  A  sheriff  has  no  right  to  traffic  off  property  and  money  in 
his  hands  by  virtue  of  his  office,  which  belong  to  other  people. 
Although  his  sureties  may  be  held  liable,  yet  this  does  not 
prevent  equity  from  following  trust  property  as  long  as  it  can 
be  identified,  and  reclaiming  it  for  the  benefit  of  those  entitled. 
Reea's  Appeal,  i/^Tfdi.j  207.  3.  No  matter  if  the  sheriff  runs 
away,  or  becomes  insolvent,  or  indulges  a  purchaser,  the 
defendant  in  the  execution  must  not  bear  the  loss.  If  the 
sherifT  holds  back  the  money,  he  is  liable  to  the  creditor  for 
interest ;  if  the  purchaser  delays  payment,  he  may  be  resorted 
to  for  interest  on  his  bid ;  if  contending  creditors  keep  the 
money  in  court,  the  defendant  is  not  to  suffer  for  this,  for  his 
property  is  gone.  Str checker  vs.  Bank,  6  W.,  96.  4.  The 
person    who  first   sues  on  an  official  bond   of  a  sheriff   is 
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entitled  to  have  his  judgment  first  paid.     Ckristman  vs.  Comrn, 

17  S.  &R.,  381. 

XXII.  Neglect  to  pay  interest.  A  sheriff  is  not 
bound  for  interest  on  money  collected  by  him  on  execution, 
until  after  demand  made  on  him  ;  and  a  rule  on  him  to  pay  the 
money  into  court,  where  a  dispute  exists  among  execution 
creditors,  is  not  equivalent  to  such  demand.  Hants  vs.  Bank, 
21  Pa.,  291. 

XXIII.  Neglect  to  pay  money  into  court,  i  .  A  sheriff 
cannot  relieve  himself  from  liability  for  the  proper  distribution 
of  the  proceeds  of  real  estate  sold  by  him  under  an  execution, 
in  any  other  manner  than  by  paying  the  proceeds  into  court 
The  mere  payment  by  him  to  the  prothonotary,  without  the 
intervention  and  knowledge  of  the  court  itself,  is  not  such  pay- 
ment into  court  as  will  relieve  him  from  liability.  The  proper 
course  is  for  him  to  appear  either  in  person  or  by  attorney, 
and  obtain  the  leave  of  the  court  to  pay  the  money.  He  may 
then  deliver  it  to  the  prothonotary.  Camtn.  vs.  Walter,  99 
Pa.,  181.  2.  A  court  on  whose  execution  a  sheriff  has  sold 
lands  and  deposited  the  proceeds  in  bank,  cannot,  after  his 
death,  rule  the  bank  to  pay  the  money  into  court  for  distribution. 
The  proper  course  is  to  rule  the  succeeding  sheriff  to  pay  it 
into  court  or  to  the  plaintiff  in  the  writ.  Allegheny  Bank's 
Appeal,  dfi  J?eL.y  328. 

XXIV.  Neglect  TO  PRESS  EXECUTION,  i.  It  is  the  duty 
of  the  sheriff  to  make  the  money,  according  to  the  command 
of  his  writ,  and  he  must  disclose  good  reason  for  n^lecting 
to  perform  this  duty,  otherwise  the  rights  of  creditors  will  be 
in  great  jeopardy.  Ordinary  care  and  diligence  on  the  part  of 
the  sheriff  will  protect  him  from  all  risk.  Bank  vs.  Patius,  10 
W.,  150.  2.  When  a  sheriff  has  had  a  writ  di  fieri  facias  in 
his  hands  for  several  years  without  return,  the  presumption 
is  that  he  has  collected  the  amount.  On  the  return  day  of 
this  writ  of  execution,  the  sheriff  may  be  called  on  by  rule  to 
return  it,  and  if  he  neglect  to  do  so  without  reasonable  excuse, 
the  court  will  grant  an  attachment  against  him.     Camm.  vs. 
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McCoy ^  8  W.,  155.  3.  Where  a  sherifTon  di  fieri  fticias  levies 
on  personal  property  of  the  defendant  sufficient  to  pay  the 
writ,  and  neglects  to  sell ;  or  neglects  to  levy  when  he  could 
and  should  do  so,  whereby  the  property  is  lost,  he  is  liable  on  his 
official  bond  and  cannot  amend  his  return  to  nulla  bona. 
Robinson  vs.  Anker,  i  Foster,  179. 

XXV.  Neglect  to  produce  property  levied  upon.  A 
sheriff  is  absolutely  liable  for  the  forthcoming  of  property  levied 
on  by  him  under  an  execution,  unless  deprived  of  it  by  the  act 
of  God,  sudden  accident,  such  as  fires,  or  the  public  enemy. 
If  the  goods  be  stolen  between  the  levy  and  sale,  the  sheriff  is 
responsible.     Hartieib  vs.  McLane,  44  Pa.,  510. 

XXVI.  Neglect  to  retain  goods,  i  .  Where  a  sheriff 
n^hgently  permits  his  goods  to  be  removed,  the  plaintiff  may 
bring  his  action  against  him  without  first  issuing  a  vend,  ex. 
Comm,  vs.  Rowland,  2  Delaware  Co.,  31.  2.  Prima  facie,  the 
sheriff  is  liable  for  the  whole  amount  endorsed  on  the  execu- 
tion, but  he  may  show  that  by  no  diligence  could  he  have 
collected  that  sum.  If,  without  legal  authority,  he  withdraw 
from  and  surrender  the  possession  of  goods  levied  upon  by 
him  under  an  execution,  and  make  return  to  that  effect,  he 
thereby  incurs  a  liability  on  his  official  bond,  to  the  plaintiff 
in  the  execution.     Comm  vs.  Contner,  18  Pa.,  439. 

XXVII.  Neglect  TO  sell  goods  levied  upon.  i.  It  is 
tlie  duty  of  a  sheriff,  when  indemnified  by  a  plaintiff  in  an 
execution,  after  levy,  to  sell  the  goods  levied,  or,  if  they  be 
claimed  by  others,  to  apply  for  an  interpleader,  under  the  act 
of  April  10,  1848,  and  it  is  irregular  to  return  to  the  writ  that 
the  property  was  claimed  by  others  who  had  given  bond 
Connelly  vs.  Walker,  ^^  Pa.,  449.  2.  When  the  sheriff  makes 
a  levy,  and  refuses  to  sell,  the  only  remedy  of  the  plaintiff  in 
the  execution  is  against  the  sheriff  to  the  amount  of  the  goods 
levied  upon.    Hamnervs.  Griffith,  i  Grant,  193. 
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I.  Neglect,  by  which  lost.  After  proof  that  diligent 
search  and  inquiry  have  been  made  for  a  missing  deed,  the 
record  of  its  acknowledgment  and  of  its  contents  is  admissible. 
LMce  vs.  Snively,  4  W.,  396. 

II.  Neglect  in  entry  of  acknowledgment.  As  the 
entry  of  acknowledgment  of  a  sheriflTs  deed  is  equivalent  to 
recording  it,  it  is  valueless  if  made  in  a  court  diflerent  from 
the  one  in  which  the  execution  issued.  DehaverCs  Appeal^  38 
Pa.,  375. 

III.  Neglect  TO  MARE  SEARCHES.  A  purchaser  of  real  estate 
at  sheriflT's  sale  is  protected  against  all  unrecorded  conveyances 
from  the  defendant  in  the  execution,  of  which  he  had  no  notice. 
He  is  bound  to  look  to  the  records  and  the  state  of  the  pos- 
session at  the  time  when  the  sale  was  made,  but  not  to  the 
date  of  the  sheriff's  deed.     Stewart \s.  Freeman^  22  Pa.,  12a 

IV.  Neglect  TO  ACKNOWLEDGE.  If  the  la^e  sheriff  has 
acknowledged  a  deed  defectively,  his  successor  cannot  execute 
a  new  deed ;  but  the  late  sheriff  may  acknowledge  it  again, 
though  out  of  office.  Adams  \s.  Thomas, 6  B.,  254.  Woods 
vs.  Lane,  2  S.  &  R.,  53. 

V.  Neglect  to  produce.  The  minute  of  the  prothon- 
otary  of  the  acknowledgment  of  a  deed  by  the  sheriff  is  not 
evidence  to  prove  the  deed,  if  the  non-  production  of  it  is  in 
no  way  accounted  for.  A  minute  on  the  record  is  a  mere 
abstract  of  the  deed,  and  not  a  copy.  Lodge  vs.  Berrier^  16 
S.  &  R.,  297. 

VI.  Neglect  to  record,  i.  The  acknowledgment  of 
a  sheriff's  deed  in  open  court,  and  the  minute  taken  of  it  of 
record  by  the  prothonotary,  is  a  sufficient  recording,  within 
our  recording  acts ;  differing  in  this  respect  from  other  deeds, 
which,  after  acknowledgment  before  a  judge,  justice  or  other 
officer,  must  be  recorded  in  the  recorder's  office  of  the  proper 
county.  Naglee  vs.  Albright,  4  Wh.,  298.  2.  If  the  deed  has 
not  been  legally  recorded,  the  error  is  cured  by  reading  the 
registry  thereof  from  the  prothonotary*s  office.  Stonebreaker 
vs.  Short,  8  Pa.,  155. 
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L  Neglect  by  imposing  terms.  A  sheriff  has  no 
right  to  impose  terms  of  sale,  on  a  vend,  ex,,  different  from 
those  which  the  law  imposes.     Wood  vs.  Levis ,  14  Pa.,  9. 

II.  Neglect  by  inadequacy  of  price,  i.  Mere  inad- 
equacy of  price  is  in  itself  insufficient  ground  upon  which  to 
set  aside  a  sheriff's  sale,  if  the  sale  was  in  all  respects  regular, 
and  no  fraud  is  shown  to  have  been  practiced.  Cake  vs.  Cake, 
156  Pa.,  47.  Gobright  ws,  Diffenbach,  2  Lancaster  Bar,  No. 
39.  Long  vs.  Miller y  10  Pa.  County,  586.  Uman  Bank  vs. 
Bertalet,  i  Woodward's  Decisions,  88.  2.  Mere  inadequacy 
of  price  is  not  sufficient  ground  for  setting  aside  a  sheriff's 
sale.  Where  the  inadequacy  is  very  gross,  and  where  no 
person  interested  can  be  harmed,  the  court  may  seize  on  any 
other  matter  of  equity  to  set  the  sale  aside.  Campbell  vs. 
Williams,  13  Luzerne  Register,  185.  3.  When  inadequacy 
of  price  is  relied  upon  as  a  reason  for  setting  aside  a  sheriff's 
sale,  there  should  be  some  guarantee  or  assurance  given,  that, 
on  a  re-sale,  the  property  will  sell  for  a  greater  sum  than  the 
bid  of  the  purchaser.  CharUers  Coal  Co,,  In  re,  i  Pittsburg,  87. 
4  Mere  inadequacy  of  price,  where  the  proceedings  were  reg- 
ular, will  not  suffice  to  set  aside  a  sheriff's  sale,  even  where  a 
higher  bid  is  offered.  Gantz  vs.  Carpenter,  8  Lancaster 
Review,  286.  Long  \s.  Miller,  9  Idem,  9.  5.  When  title  to 
property  sold  at  a  sheriff's  sale  is  obtained  by  a  trick  or  fraud- 
ulent practice,  the  title  is  invalid.  Where  the  inadequacy  of 
price  is  very  gross,  the  court  will  take  advantage  of  any  irreg- 
ularity in  the  proceedings,  however  slight,  to  set  aside  the  sale. 
Labor  vs.  Snell,  i  Luzerne  Law  Times,  75.  6.  A  court  does 
not  abuse  its  judicial  discretion  in  setting  aside  a  sheriff's  sale 
where  it  appears  that  only  $\<)^  were  bid  at  the  sale,  where 
the  application  to  set  aside  the  sale  is  accompanied  by  an  offer 
to  bid  $  1 500,  and  it  also  appears  that  counsel  for  a  mortgage 
creditor  had  neglected  to  bid  under  a  mistaken  impression  that 
the  mortgage  would  not  be  discharged.  Phillips  vs.  Wilson, 
164  Pa.,  350.  7.  Inadequacy  of  price  alone  is  a  sufficient 
reason  for  setting  aside  a  sheriff's  sale  of  land  under  an  order 
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of  sale  in  proceedings  in  partition  ;  a  fair  price  is  necessaiy  to 
a  tair  sale.  Mere  inadequacy  of  price,  however,  is  not  a  suffi- 
cient ground  for  setting  aside  a  sheriff's  sale  on  an  execution. 
Sitnan  vs.  Simon,  i  Miles,  404.  Tripp  vs.  Silkman,  i  Luzerne 
Register,  175.  ^€^^j^//^a/,  6  Lancaster  Bar,  58.  Auments 
Estate,  9  Idem,  189.  Herr  vs.  Adams,  13  Idem,  59. 
8.  Gross  inadequacy  of  price,  when  coupled  with  other  equi 
table  circumstances,  may  be  ground  for  setting  aside  a  sale.  In 
the  orphans'  court,  such  inadequacy  of  price  may,  in  itself,  be 
ground  to  set  aside  the  sale.  Welles  vs.  Davis,  3  Kulp,  61. 
Campbell  vs.  WilUams,  Idem,  92.  Twells  vs.  Conrad,  2 
W.  N.,  30.     Ellis  vs.  Bleim,  Idem,  290. 

III.  Neglect  by  misrepresentations.  Where  a  pur- 
chaser at  sheriff's  sale  is  seriously  misled  by  the  misrq>re- 
sentations  of  the  sheriff  as  to  the  amount  of  encumbrances 
against  the  property,  the  court  will  set  aside  the  sale,  but  at 
the  costs  of  the  purchaser.    Finley  vs.  McCuUey,  2  Phila.,  212. 

IV.  Neglect  in  adjourning.  A  sale  will  be  set  aside, 
even  after  the  acknowledgment  of  the  sheriff's  deed,  where 
the  plaintiff,  being  the  highest  bidder  adjourned  the  sale,  and 
then  purchased  the  property  at  a  lower  rate.  Vamman  vs. 
Ceoper,  4  Clark,  37. 

V.  Neglect  in  advertising,  i.  The  act  of  June  16, 
1836,  requiring  sheriffs'  sales  to  be  advertised  once  a  week 
during  three  successive  weeks  previous  to  the  sale,  means  three 
full  weeks,  of  twenty-one  days.  Barclay  vs.  Robb,  5  Pa. 
County,  646.  2.  The  abstract  in  the  Legal  Intelligencer 
cannot  be  expected  to  afford  all  the  details  of  the  sheriff's 
hand-bill,  and  is  not  a  cause  for  setting  aside  the  sale.  BuHd- 
ing  Ass'n  vs.  Silvy,  4  Phila.,  17.  3.  Under  the  act  of  June  16, 
1836,  which  requires  advertisement  of  a  sheriff's  sale  once  a 
week  during  three  successive  weeks,  the  advertisement  need 
not  be  on  the  same  day  in  each  week.  HMister  vs.  VanderSn, 
165  Pa.,  248.  4.  Where  a  sheriff's  advertisement  erroneously 
described  land,  and  twelve  days  before  the  sale  corrected  bills 
were  posted  in  most  of  the  places  where  the  first  bills  had 
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been,  held,  that  the  sale  should  be  set  aside.  Landis  vs. 
Longenecker^  6  Montgomery  Co.,  200.  5.  Failure  to  comply 
with  the  strict  requirements  as  to  advertising  sheriff's  sales, 
will  not  cause  the  court  to  stay  or  set  aside  the  sale  where  no 
injury  results  to  the  defendant's  interests.  McDonnell  \s.  Win- 
ton^  4  C.  P.  Reporter,  45.  3  Delaware  Co.,  199.  6.  The 
requirements  as  to  advertising  a  sheriff's  sale  are  merely 
directory.  The  validity  of  the  sale  does  not  depend  upon 
strict  compliance  with  them.  But  the  court  will  see  that  they 
are  substantially  followed.  McDonnell  vs.  Winton,  4  Lancaster 
Review,  194.  7.  Under  the  act  of  June  16,  1836,  twenty- 
one  days  must  intervene  between  the  first  advertisement  of  a 
sheriff's  sale  of  real  estate  and  the  day  of  sale.  Smith  vs. 
Fishing  Co.,  i  Delaware  Co.,  127. 

VI.  Neglect  in  date.  Under  the  act  of  April  16, 1845, 
all  sales  of  real  estate  made  by  sheriffs  shall  be  made  on 
or  before  the  return  day  of  the  writs,  or  within  six  days  there- 
after.    Ke/ly  vs.  Creen,  53  Pa,,  302. 

VII.  Neglect  in  description  of  premises,  i.  A  failure 
in  the  sheriff's  advertisement  to  set  forth  the  number  of  feet 
the  property  fronts  upon  a  street,  is  not  sufficient  misdescrip- 
tion to  be  considered  on  a  motion  to  set  aside  the  sale.  Bear 
vs.  Boechel,  5  York  Record,  70.  2.  Equity  will  not  sanction  a 
misdescription  by  a  plaintiff  of  defendant's  property,  of  which 
he  shall  reap  the  advantage,  whether  the  inaccuracy  is  the 
result  of  mistake  or  design.  Car/in  vs.  Leng,  i  Phila.,  375. 
3.  An  omission  in  the  advertisement  that  the  buildings  were 
new,  and  had  modem  improvements,  will  not  be  cause  to 
set  aside  a  sale,  where  there  is  no  suggestion  that  the  property 
would  bring  more  at  a  resale.  Doughertys  Case,  16  Pa. 
County,  214.  4.  A  sheriff's  sale  of  real  estate  of  slight  value, 
will  be  set  aside  where,  in  the  advertisement,  no  notice  appeared 
of  a  barn  upon  the  premises,  that  being  the  only  building  upon 
them.  Bfyvs.  Schoener,  i  Woodward's  Decision,  yi,  5.  Where 
there  is  a  material  mistake  in  the  description  of  property 
advertised  to  be  sold  by  the  sheriff,  as  by  omitting  to  properly 
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describe  the  buildings  and  other  noticeable  improvements,  the 
sale  on  motion  will  be  set  aside.  Fire  Ass'n  vs.  Johns,  i  W.  N., 
74.  Barnes  vs.  Ellinger^  Idetn^  309.  Building  Ass'n  vs. 
Mason,  Idem,  82.  Ass'n  vs.  Adams,  Idem,  144.  Sergeant 
vs.  Schatzle,  Idem,  402.  Mole  vs.  Deamer,  Idem,  113. 
Brown  ws.  Skeppard,Idem^  103.  Woodws.  Boileau,  16  W.  N., 
559.  Twellsys.  Mulligan,  2  W.  N.,  67.  Z^»>^/  vs.  McCarter, 
Idem,  213.  £S&  vs.  Bleim^  Idem,  290.  Whitaker  vs.  AVi^y, 
/<a5?»«,  476.  Agnew  vs.  Carlin,  Idem,  477.  Hansen  vs. 
Byrne,  Idem,  290.  f^«  Z^^^  vs.  Leeds,  4  W.  N.,  139. 
7h^/  CV?.  vs.  //i-rr,  14  W.  N.,  390.  /^r^'  vs.  Vetterlein, 
6  W.  N.,  83.  Thomas  vs.  Curren,  Idem,  432.  Neaffie  vs. 
Conrad,  Idem,  303.  Wentz"  Appeal,  10  W.  N.,  284.  Cwww. 
vs.  Maxwell,  2  Phila.,  224.  Sheaf er  vs.  Leiffe,  6  Lancaster 
Bar,  78.  6.  The  description  of  the  back-buildings  that  are 
not  independent  improvements,  has  never  been  required  as 
essential.  If  there  be  a  misdescription,  the  sale  will  be  stayed. 
Herrvs.  Adams,  2  York  Record,  121.  Seipt  ws.  McFadden, 
Idem,  88.  7.  A  building  fitted  up  and  used  as  a  store  prop- 
erty, should  be  described  as  such  in  the  advertisement  of  the 
sheriff,  and  not  merely  as  a  "  house.**     Kingston  vs.  Hoffman, 

1  Montgomery  Co.,  57.  8.  Misdescription  of  the  premises 
in  the  sheriff's  advertisements,  failure  to  mention  a  valuable 
water  power,  together  with  the  inadequacy  of  price,  is  suffi- 
cient ground  to  set  aside  a  sheriff's  sale.  Krausevs.Neidig, 
3  Montgomery  Co.,  132.  9.  If  there  is  a  misdescription  in 
the  sheriff's  advertisement,  the  sale  will  be  stayed.  In  case 
of  laches  in  applying  to  stay  the  sale,  the  party  guilty  of  the 
laches  must  pay  the  costs  caused  thereby.    Seipt  vs,  McFadden, 

2  Schuylkill  Record,  123. 

VIII.  Neglect  in  distribution  of  proceeds,  i.  A 
sheriff  may,  in  the  absence  of  any  notice  or  rule  to  pay  the 
money  made  from  a  sale  of  real  estate  in  court,  apply  it  to  the 
liens  entitled  ;  he  does  so,  however,  on  his  own  responsibility. 
Where  doubt  exists,  his  safety  lies  in  paying  the  money  into 
court.    After  the  payment  of  all  judgments  entered  or  revived 
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within  five  years,  the  fund  does  not  go  to  the  defendant,  but  to 
judgments  over  four  years  old.  Bastian^  In  re,  i  Ktdp,  i. 
Brown* s  Appeal,  Idem,  240.  2.  Under  the  act  of  April  10, 
1862,  the  sheriff  has  no  right  to  report  a  schedule  of  distribu- 
tion of  the  proceeds  of  sale,  except  according  to  the  list  of  liens 
on  property  sold  as  certified  by  the  proper  officers.  Campbell 
vs.  McCleary,  166  Pa.,  i.  3.  Upon  the  receipt  by  the  plaint- 
iff in  a  judgement  of  more  money  out  of  the  proceeds  of  the" 
sale  of  real  estate  than  he  is  entitled  to,  an  action  cannot  be 
maintained  against  him  by  the  defendant,  but  should  be  brought 
in  the  name  of  the  sheriff.  Longenecker  vs.  Zeigler,  i  W.,  252. 

IX.  Neglect  in  includ  i  ng  wrong  properties,  i  .  Where 
a  sheriff's  deed  incorrectly  recited  that  two  frame  bams  were 
situate  on  the  land  sold  and  passed  therewith,  whereas  they 
were  situate  on  the  adjacent  tract  of  another  party,  the  vendee 
is  entitled  to  equitable  relief;  his  remedy  being  to  tender  a 
reconveyance,  and  to  sue  for  the  rescission  of  the  contract 
Babcock  vs.  Day,  104  Pa.,  4.  2.  Where  the  lands  of  a  plaint- 
iff in  an  execution  were  by  mistake  included  in  the  levy  made 
on  the  lands  of  the  defendant,  and  sold  with  them,  the  sheriff's 
vendee  acquired  no  title  thereto  by  the  sale  and  sheriff's  deed. 
Hunter  vs.  Hulings,  37  Pa.,  307. 

X.  Neglect  IN  LUMPING  PROPERTIES,  i.  Upon  a  sheriff 's 
sale  of  land,  the  general  rule  prescribed  by  public  utility  is  that 
different  lots  of  ground  shall  be  sold  separately.  Competition 
thereby  is  greatly  increased ;  many  persons  might  desire  to 
purchase  one,  who  would  not  or  could  not  purchase  several. 
The  primary  object  of  selling  at  sheriff's  sale  is  not  to 
transfer  the  title,  but  to  collect  the  money.  A  common 
encumbrance  creates  no  reason  for  selling  the  lots  together. 
There  are  some  exceptions  to  the  rule.  Baker  vs.  Gas  Co.,  73 
Pa*,  120.  5wi^A  vs. /^«/a«^C<?.,  I  Delaware  Co.,  121.  2.  Where 
the  defendant  has  himself  subdivided  his  land  for  the  purpose 
of  sale,  and  the  subdivisions  are  separated  by  streets  and  alleys, 
each  parcel  should  be  sold  separately,  and  if  they  are  sold  in  a 
lump  for  an  inadequate  price,  the  court  will  set  aside  the  sale. 
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This  is  the  case,  even  if  they  are  subject  to  a  common  encum- 
brance. Butler  vs.  Patrick ^  4  Lancaster  Review,  401.  3.  When 
real  estate,  consisting  of  several  tracts,  is  sold  at  a  lumping 
sale,  a  party  who  is  present  and  bids  on  the  property,  thereby 
waives  any  objection  to  it.  Chartier's  Coal  Co.^  In  re^  i  Pitts- 
burg Journal,  175.  i  Pittsburg,  87.  4.  It  is  a  general  rule, 
that  where  the  sherifT  sells  different  parcels  or  houses  together, 
the  sale  will  be  set  aside.  The  court  does  not  require  it  to 
appear  that  the  price  was  inadequate.  When  inadequacy 
exists,  the  court  will  lay  hold  of  any  irregularity.  Connellvs. 
Hughes  ^  I  Phila.,  225.  5.  A  sheriff's  sale  of  several  distinct 
properties  advertised  as  one,  will  be  set  aside ;  it  is  not  sufficient 
that  they  be  sold  separately.  Hoeckley  vs.  Henry ^  3  Phila.,  44. 
6.  Where  properties  are  advertised  by  the  sheriff  to  be  sold 
separately,  they  cannot  be  sold  as  one  property.  Harris  vs. 
Adams,  13,  Phila.,  1 1 1 .  Eckman  vs.  Fautz,  9  Lancaster  Bar, 
65.  Hughes  vs.  Calvert^  5  W.  N.,  98.  7.  The  court  disallows 
a  lumping  sale  by  the  sheriff,  where  from  the  items  of  prop- 
erty  he  can  make  distinct  sales.  Any  other  course  might  lead 
to  shameful  sacrifices  of  property.  There  may  be  exceptions, 
but  the  purchaser  must  bring  himself  within  them.  Raradey 
vs.  Brown ^  i  B.,  61.  8.  Where  the  sheriff  sells  different 
parcels  of  houses  together,  the  sale  will  be  set  aside.  Wkxte- 
house  vs.  Stevens,  2  Schuylkill  Record,  342.  14  Lancaster 
Bar,  116.  3  York  Record,  120.  9.  A  lum^Hi^  sale  of  dis- 
tinct properties  at  sheriff's  sale  is  an  inequality  which  will  be 
cured  by  the  acknowledgement  of  the  sheriff's  deed.  Wrigley 
vs.  Whittaker^  6  W,  N.,  420. 

XL  Neglect  in  making.  Where  a  sale  has  been  made 
to  an  execution  creditor  in  the  absence  of  any  other  bidder  or 
bystander,  the  presumption  of  collusion  is  conclusive.  A 
sheriff's  sale  ought  to  be  made  where  it  has  been  advertised 
to  be  held,  and  if  adjourned  to  another  place,  it  should  be 
selected  with  reference  to  a  probable  increase  of  bidders  as  to 
the  nature  or  kind  of  the  property  to  be  sold,  Comi^ws. 
Doyle,  8  Phila.,  630. 
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XII.  Neglect  in  name  of  defendant.  When  property 
to  be  sold  at  sheriflf's  sale  was  advertised  as  belonging  to  Kep- 
ple,  when  the  name  was  Kipple,  this  did  not  vitiate  the  sale, 
nor  the  fact  that  the  property  was  described  as  a  frame  dwell- 
ing house  and  out-buildings,  without  mentioning  what  the 
buildings  were,  when  the  description  did  not  mislead  any  per- 
son, especially  as  the  objection  was  made  late.  Miller  vs. 
Kipple,  2  Pearson,  Ii8. 

XIII.  Neglect  in  name  of  purchaser.  Where  the 
sherifT,  by  a  clerical  mistake,  returned  to  his  writ  that  the  name 
of  the  purchaser  of  the  property  was  John  L.,  and  made  and 
acknowledged  the  deed  accordingly,  when  the  real  name  was 
Joseph  L.,  the  court  permitted  the  return  and  deed  to  be 
amended,  and  directed  the  sheriff  to  reacknowledge  the  deed. 
Rapin  vs.  Dealy^  i  Miles,  339. 

XIV.  Neglect  in  representations  at  sale.  Before  the 
act  of  April,  1830,  the  purchaser  of  land  at  sheriff's  sale  took 
it  clear  of  encumbrances,  and  the  purchase  money  went  to 
lien  creditors  according  to  priority.  Where,  at  the  time  of  a 
sale,  the  seller  or  any  person  present  represents  the  title  to  be 
in  a  certain  way,  and  it  turns  out  not  to  be  so,  yet,  as  against 
the  person  making  the  representation,  it  shall  be  as  represented. 

Skultze  vs.  Diehl,  2  P.  &  W.,  273. 

XV.  Neglect  in  selling  goods  in  bulk.     i.  Sheriffs* 

sales  of  personal  property  in  mass  may  be  evidence  of  fraud, 
but  they  are  not  fraudulent  per  se.  The  law  presumes  that  a 
public  sale  is  made  in  good  faith.  There  may  be  circumstances, 
that  a  sale  of  all  the  goods  seized  in  execution,  in  the  aggre- 
gate, may  be  proper  and  advisable.  Much  is  left  to  the  discre- 
tion of  the  sheriff.  Furbtish  vs.  Greene,  108  Pa.,  503.  2.  As 
a  general  rule  in  selling  personal  property  under  an  execution, 
the  sheriff  should  sell  in  parcels.  There  maybe  circumstances, 
however,  when  the  sheriff,  in  the  exercise  of  a  sound  discretion, 
may  be  justified  in  selling  the  goods  as  a  whole.  The  object 
in  every  case  is  to  realize  the  highest  price.  Grim  vs.  Reinbold^ 
148  Pa.,  446.     3.  It  is  the  rule  of  this  court  to  disallow  a 
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lumping  sale  by  the  sheriff  in  every  case,  where  from  the  dis- 
tinctness of  the  items  of  the  property,  distinct  sales  can  be 
made.  Any  other  rule  would  lead  to  the  most  shameful  sacri- 
fices of  property.  Within  certain  limits,  however,  the  officer 
must  exercise  his  own  judgment  He  is  not  bound  in  all 
cases  to  sell  by  the  single  article.  He  may,  and  often  should, 
sell  in  lots  and  parcels,  but  he  cannot  sell  in  mass,  entirely  in 
bulk.  A  sale  is  not  necessarily  void,  because  the  articles  are 
not  actually  in  view  when  sold.  Klopp  vs.  Witmoyer^  43  Pa., 
222.  4.  A  sheriff's  sale  of  goods  in  the  mass  is  not  fraudu- 
lent per  se^  nor  void  in  all  instances.  If  the  sale  be  thus  con- 
ducted at  the  direction  of  the  parties  to  the  execution,  and  no 
one  desiring  to  bid,  requests  that  the  sale  be  conducted  other- 
wise, and  the  sale  be  in  other  respects  fair,  it  is  valid,  and  will 
pass  a  good  title.     Smith  vs.  Meldren,  107  Pa,,  348. 

XVI.  Neglect  in  selling  in  excess  of  debt.  Where 
the  sheriff  is  selling  property  by  parcels,  whenever  he  has  sold 
enough  to  pay  the  debt,  interest  and  costs  of  his  writ,  he  ought 
not  to  sell  any  more.     Wallace* s  Estate,  2  Pittsburg,  145. 

XVII.  Neglect  in  statements  by  sheriff,  i.  Erro- 
neous  statements  made  by  a  sheriff,  calculated  to  mislead,  are 
sufficient  cause  to  set  a  sale  aside.  McEnroe  vs.  McCav,  2 
Delaware  Co.,  379.  2.  Where,  at  a  sheriff's  sale,  the  sheriff 
innocently  misstated  the  amount  of  liens  on  a  property,  whereby 
a  purchaser  was  misled,  on  application  the  sale  was  set  aside. 
McEnroe  vs.  McCoy,  2  Northampton  Co.,  11 2.  Lehigh  Val- 
ley Reporter,  89. 

XVIII.  Neglect  in  writ.  A  sheriff's  sale  of  lands 
without  a  venditioni  exponas  is  void.  Porter  vs.  Neelan,  4  Y., 
108.     Glancey  vs,  Jones,  Idem,  212. 

XIX.  Neglect  of  authority  to  sell.  Where  there  is 
a  clear  want  of  authority  in  the  sheriff  to  make  a  sale  of  real 
estate,  his  deed  conveys  no  title  to  the  purchaser.  Wol^en 
vs.  O'MaUey,  i  Schuylkill  Record,  245.     12  Lancaster  Bar,  6. 

XX.  Neglect  of  bidder,  i.  A  purchaser  at  sheriff's 
sale,  who  practices  any  deceit,  or  is  guilty  of  any  trick  for  the 
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purpose  of  obtaining  the  property  at  an  under  value,  and  does 
so  obtain  it  for  less  than  it  is  worth,  renders  the  title  so 
acquired  void  and  worthless.     Abbey  vs.  Dewey ^  25  Pa.,  416. 

2.  At  the  sheriff's  sale  of  A's  land,  the  latter  arranged  with 
B  to  buy  it  in  for  him,  B  to  advance  the  money.  At  the  sale, 
A  and  B  informed  bidders  of  this  arrangement,  which  resulted 
in  a  cessation  of  bidding,  and  B  bought  the  land.  Held,  that 
B  took  as  trustee  for  A.      Cook  vs.   Cook,  69  Pa.,  443. 

3.  Where  one  becomes  a  purchaser  of  land  at  sheriff's  sale, 
under  an  erroneous  belief  that  the  lien  of  a  mortgage  will  be 
discharged  by  the  sale,  and  discovers  the  mistake  before  the 
deed  is  acknowledged,  the  court  can  grant  relief.  Ignorance 
of  the  law  is  usually  no  ground  of  relief  from  the  obligation 
of  a  contract.  But  where  the  contract  is  made  with  the  court 
itself,  which  has  represented,  under  circumstances  like  the 
present,  that  the  land  would  be  discharged  of  all  encumbrances 
by  the  sale,  the  purchaser  acting  on  the  faith  of  such  decision 
should  be  relieved.  Cumming's  Appeal,  23  Pa.,  509.  4.  A 
bidder  at  sheriff's  sale  may  retract  his  bid  before  the  property 
is.struck  down  to  him,  and  the  sheriff  cannot  prescribe  con- 
ditions to  the  contrary.  Fisher  vs.  Seltzer,  23  Pa.,  308. 
Faunce  vs.  Sedgwick,  8  Pa.,  408.  5.  Where  the  sheriff's 
vendee  pays  part  of  the  purchase  money  on  the  day  of  sale, 
but  fails  to  pay  the  residue,  the  sheriff  may  return  the  land 
unsold,  and  on  a  resale,  is  generally  liable  for  the  difference,  if 
it  bring  a  less  sum.  WrigJtfs  Appeal,  25  Pa.,  374.  Forsier 
vs.  Hayman,  26  Pa.,  266.  6.  The  legal  inference  of  a  promise 
to  pay  was  from  the  bid,  the  failure  to  pay  was  the  breach,  and 
the  difference  between  the  bids  at  the  first  and  second  sale  was 
evidence  as  to  the  measure  of  damages.  It  was  at  the  election 
of  the  sheriff  to  put  up  the  property  again  for  sale,  and  to 
sue  the  first  bidder  for  damages.  Funk  vs.  Smith,  66  Pa.,  27. 
7.  Where  property  is  knocked  down  to  a  bidder  at  a  sheriff's 
sale,  and  he  is  not  called  upon  to  perform  his  contract,  and  no 
notice  that  he  will  be  held  responsible  for  a  loss  on  a  resale,  he 
cannot  be  held  for  the  difference.     Girard  Ins.  Co,  vs.  Young, 
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8  Phila.,  16.  8.  A  sheriff  may  sue  a  bidder,  who  neglects  to  take 
the  property  purchased  by  him.  On  a  resale,  he  is  not  bound 
to  give  the  first  purchaser  notice  of  the  time  and  place  of  the 
second  sale.  It  is  sufficient  to  notify  him,  that  unless  he  pays  the 
money  bid,  it  will  be  resold.  Gaskell  vs.  Morris,  7  W.  &  S.,  32. 
9.  A  defaulting  purchaser  at  a  sheriff's  sale  of  real  estate  is 
not  liable  to  respond  in  damages  for  loss  on  resale  of  the  prop- 
erty, if  it  appears  that  under  the  former  sale  he  would  have 
acquired  a  more  valuable  title  than  that  which  passed  to  the 
purchaser  at  the  latter  sale.  Hare  vs.  Bedell^  i  Penny- 
packer,  392.  98  Pa.,  485.  10.  When  a  purchaser  of  land 
at  sheriff's  sale,  by  false  representations  prevents  competition 
in  bidding,  and  thereby  gets  the  land  cheap,  he  gets  no  title. 
Hoggws,  Wi/kins,  i  Grant,  68.  11.  An  action  against  a  bidder 
at  sheriff's  sale  for  the  difference  between  the  amount  of  his 
bid,  and  the  price  at  which  the  land  was  struck  down  at  a  sub- 
sequent sale,  must  be  brought  either  in  the  nameof  thesheriflf, 
on  the  privity  of  contract,  or  in  the  name  of  some  one  injured. 
The  sheriff,  after  the  return  day  of  the  writ,  may  sue  a  bidder 
without  having  first  tendered  him  a  deed.  HoUsAifivs.  Doran, 
2  P.  &  W.,  12.  Freeman  vs.  Husband,  jy  Pa.,  389.  12.  Where 
a  person  has  been  guilty  of  actual  fraud  at  a  sheriff's  sale,  he 
is  not  entitled  to  be  reimbursed  the  price  he  has  paid  for  the 
property  for  which  he  bid.  It  would  be  fraud  for  a  bidder  to 
buy  at  an  undue  price,  by  falsely  asserting  that  he  was  buying 
the  property  for  the  benefit  of  the  family  of  the  defendant  in 
the  execution,  and  falsely  pretending  the  purchaser  would  buy 
it  subject  to  certain  liens,  which  he  knew  the  sale  would  divest 
McCaskey  vs.  Graff,  23  Pa.,  324.  Dick  vs.  Cooper,  24 
Pa.,  217.  13.  To  invalidate  a  sheriff's  sale,  it  must  be  proved 
that  the  purchaser  was  guilty  of  actual  fraud,  such  as  making 
false  representations,  or  practicing  some  trick  or  device,  and 
thereby  procuring  the  title  for  less  than  its  value.  Skcarp  vs. 
Long,  28  Pa.,  433.  14.  A  bidder  at  a  sheriff's  sale  of  real 
estate  is  in  default  in  not  paying  the  purchase  money  within 
the  ten  days  allowed  by  the  terms  of  sale.     South  vs.  Leaains^ 
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6  W.  N.,  528.  15.  The  plaintiff  in  an  execution  refusing  to 
comply  with  his  purchase  of  the  real  estate,  is  liable  for  a  loss 
on  a  resale,  and  cannot  set  up  the  defective  description  in  his 
levy  as  a  defence.  Spang  vs.  Schneider,  lo  Pa.,  193. 
16.  The  rule  of  caveat  emptor  applies  with  such  strictness  to 
a  purchaser  at  sheriff's  sale,  that  he  is  bound  to  pay  the  purchase 
money,  although  he  may  discover  the  title  to  be  worthless.  He 
is  bound  to  look  to  the  possession  and  the  records.  He  is  pro- 
tected from  all  unrecorded  conveyances  of  which  he  had 
no  notice.  Stewart  vs.  Freeman,  22  Pa.,  123.  17.  Where 
there  has  been  a  fraud  committed  in  obtaining  property  at  a 
sheriff's  sale,  and  the  purchaser  at  said  sale  was  not  a  party  to 
it,  his  vendee  will  take  a  good  title,  although  the  latter  had 
notice  or  knowledge  of  the  fraud.  Stewart  vs.  Reed,  91 
Pa.,  287.  18.  Where  a  party  at  sheriff's  sale  fails  to  comply 
with  his  bid,  and  the  property  is  subsequently  sold  to  another 
bidder,  the  difference  between  the  bids  is  prima  facie  the  meas- 
ure of  damages.  The  first  bidder  cannot  take  advantage  of 
irregularities  in  the  execution  under  which  the  sale  was  made, 
nop  that  the  purchaser  at  the  second  sale  paid  no  portion  of 
his  bid  to  the  sheriff,  but  gave  a  credit  therefor  on  his  mort- 
gage lien.  Ttndle's  Appeal,  yy  Pa.,  201.  19.  Notice  was 
given  at  a  sheriff's  sale  of  certain  terms,  upon  the  non-compli- 
ance of  which  by  the  purchaser,  the  property  would  be  resold 
at  a  subsequent  day,  and  the  purchaser  at  the  first  sale  be  held 
liable  for  any  deficiency.  In  aq  action  brought  to  recover  the 
price  bid,  held,  that  the  sheriff  could  recover,  though  the 
property  was  not  again  put  up  for  sale,  if  the  purchaser  by  his 
conduct  waived  the  putting  up  of  the  property  a  second  time. 
Ward  vs.  Ftfe,  29  Pittsburg  Jotunal,  328.  20.  Where  a 
purchaser  of  land  at  public  sale  fails  to  comply  with  the  condi- 
tions of  sale,  he  can  only  be  held  liable  for  the  deficiency  in 
price  caused  by  a  second  sale,  when  the  conditions  of  the 
second  sale  are  the  same  or  not  more  onerous  than  those  of 
the  first  sale.  Weastvs,  Derrick,  100  Pa.,  509.  21.  A  judg- 
ment may  be  obtained  by  a  sheriff  against  a  non-complying 
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bidder  for  the  difference  of  his  bid  and  what  the  property 
brought  at  a  subsequent  sale.  WkUaker  vs.  Peck,  2  Lancaster 
Review,  22.  22.  Where  a  sheriff  elects  to  resell  on  de&ult 
of  the  first  purchaser,  and  the  property  brings  less  than  at  the 
first  sale,  he  can  sue  such  purchaser  for  the  difference.  Keim 
vs.  Neafie,  16  W.  N.,  46.  Robinson's  Estate,  6  W.  N.,  352. 
Leeds  vs.  Seery,  2  W.  N.,  223.  23.  The  gist  of  the  action 
against  a  bidder  at  a  sheriff's  sale,  where  the  bid  is  not  com- 
plied with,  is  a  breach  of  contract  WhiUaker\%.  Thompson,  12 
Luzerne  Register,  21. 

XXL  Neglect  of  a  deputy.  Where  a  deputy  sheriff 
purchases  property  at  a  sheriff's  sale,  and  there  is  no  fraud, 
the  owner  of  the  property  may  disaffirm  the  sale,  but  must 
repay  the  purchase  money  paid.    Jackson  vs.  McGinness,  14 

Pa.,  331. 

XXIL  Neglect  of  fairness.  The  court  has  power  to 
set  aside  a  sheriff's  sale,  where  there  was  such  irr^ularity  or 
fraud  as  to  have  produced  a  sacrifice  of  the  property  to  the 
prejudice  of  any  party  interested.  In  such  cases,  it  is  not  nec- 
essary that  the  purchaser  of  the  property  was  a  party  to  the 
fraud.    Moyervs,  Nichol,  i  Schuylkill  Record,  55. 

XXin.  Neglect  of  inquisition.  i.  A  sale  of  land 
under  ay?. /<2.  without  inquisition  or  waiver  of  inquisition, is 
wholly  unauthorized.  A  void  sale  is  not  confirmed  by  a  dis- 
tribution of  its  proceeds  amongst  the  judgment  creditors  of 
the  debtor.  Gardner  v^,  Sisk,  54  Pa.,  506.  2.  A  defendant, 
whose  real  estate  is  sold  by  the  sheriff  without  condemnation 
or  waiver  of  inquisition,  must  object  before  the  confirmation 
of  the  sale  and  the  acknowledgment  of  the  deed  to  the 
purchaser.  Spragg  vs.  Shrtver,  25  Pa.,  282.  McFee  vs. 
Harris,  Idem,  102.  3.  A  sale  of  real  estate  on  a  fi.  fa.  with- 
out a  waiver  of  inquisition  is  without  authority  and  void,  and 
is  not  confirmed  by  the  acknowledgment  of  the  sheriff's  deed 
and  distribution  of  the  proceeds.  The  acknowledgment  of  a 
sheriff's  deed  cures  irregularities  in  process  or  proceedings^  but 
not  want  of  authority  to  sell.    St.  Bartholomew's  Chirck  vs. 
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Wood,  6 1  Pa«,  96.  4.  The  want  of  an  inquisition  and  con- 
demnation can  be  taken  advantage  of  only  by  the  defendant 
in  the  execution,  and  by  him  only  within  a  reasonable  time. 
Wray  vs.  Miller,  20  Pa.,  1 1 1. 

XXIV.  Neglect  of  knowledge  of  liens,  i.  Where  a 
bidder  at  sherifT's  sale  purchases  under  the  erroneous  belief 
that  the  sale  will  discharge  the  lien  of  purchase  money  due  on 
the  land  sold,  courts  will  grant  relief  if  the  deed  has  not  been 
acknowledged  nor  the  purchase  money  paid.  Provided,  how- 
ever, that  other  parties  will  not  be  injured  thereby.  Vincent  vs. 
Hunsinger,  7  Pa.  County,  331.  McEnroe  vs.  McCoy,  Idem,  43 1 . 
2.  Where  a  bidder  at  a  sheriff's  sale  purchases  under  the  erro- 
neous belief  that  all  liens  would  be  discharged  by  the  sale,  and 
had  not  actual  notice  that  the  property  would  be  sold  subject 
to  certain  mortgages,  the  court  will  set  aside  the  sale  on  the 
bidder's  payment  of  the  costs  of  sale,  if  others  interested  do 
not  suffer  in  consequence.  Fry  vs.  Patrick,  10  Lancaster 
Review,  352. 

XXV.  Neglect  of  notice,  i.  A  sheriff's  sale  must  be 
public  and  on  notice  required  by  law.  All  arrangements  for  a 
private  sale  under  execution  tend  to  fraud  and  are  against  pub- 
lic policy.  Pierce  vs.  Evans,  61  Pa.,  415.  2.  The  act  of 
June  16,  1836,  requires  the  first  notice  of  the  sale  of  real 
estate  to  be  at  least  twenty-one  days  before  the  day  of  sale. 
Erie  Savings  Fund  y^.  Thompson,  13  Phila.,  511.  Yocum  vs. 
Specht,  I  W.  N.,  6.  3.  The  act  requiring  six  days'  notice  by  the 
sheriff  of  a  sale  of  personal  property,  the  time  cannot  be 
reduced  by  agreement  between  the  sheriff  and  the  defendant 
to  the  prejudice  of  a  second  execution  creditor.  Gibbs  vs. 
Neeley,  7  W.,  305. 

XXVI.  Neglect  of  notice  of  claim.  The  mere 
omission  of  an  owner  or  claimant  of  property,  seized  on  the 
debt  of  another,  to  give  notice  of  his  claim  on  the  day  of 
sale,  will  not  defeat  his  right  to  recover  in  an  action  against 
the  officer,  when  the  claimant  was  not  present  at  the  sale,  and 
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had  not  been  notified  by  the  officer  of  the  seizure  of  his  prop- 
erty.    Harris  vs.  Stevens,  4  Lancaster  Bar,  No.  24. 

XXVII.  Neglect  of  notice  of  adverse  claims.  The 
sheriff  is  not  the  agent  of  the  purchaser  at  the  sale.  It  b 
the  interest  of  all  parties,  creditors  and  debtors,  to  protect  bona 
fide  purchasers  at  sheriff's  sale.  A  purchaser  at  such  sale, 
other  than  the  plaintiff,  is  not  affected  by  the  irregularity  of 
the  proceedings.  No  wise  man  would  buy  at  the  sale,  if  he 
was  to  be  aflected  by  notice  of  adverse  claims,  not  publicly 
communicated  at  the  time  of  the  sale  to  bidders^  though 
made  known  to  the  sheriff.  Notice  to  the  sheriff  is  not  notice 
to  him.     Stahle  vs.  Spohn,  8  S.  &  R.,  317. 

XXVIII.  Neglect  of  notice  of  defect  of  title.  The 
nature  of  a  sheriff's  sale  is  a  sale  of  the  defendant's  title.  The 
sheriff  enters  into  no  covenant.  Inadequacy  of  price  alone  is 
no  objection  to  such  sale.  The  rule  of  caveeU  emptor  is  bind- 
ing on  every  purchaser  at  sheriff's  sale,  A  sheriff's  sale 
cannot  be  objected  to  by  the  purchaser  merely  on  the  ground 
of  defective  title.     Friedly  vs.  ScAeet2,gS.  &  R,,  156. 

XXIX.  Neglect  of  opportunity  to  inspect  goods. 
Where,  in  a  sheriff's  sale  of  personal  property,  inadequate 
opportunity  was  allowed  for  the  inspection  of  the  goods,  and 
the  same  were  sold  in  large  and  unassorted  lots,  the  sale  will 
be  set  aside.      Wo^vs.  Hano,  i  Pa.  Dist.,  700. 

XXX.  Neglect  of  presence  of  bidders,  i.  There 
can  be  no  public  sale  where  there  are  neither  bidders  nor 
bystanders,  except  the  execution  creditor  himself.  In  such 
case,  the  sheriff  should  adjourn  the  sale.  Conniff  vs.  Doyle, 
2  Luzerne  Register,  107.  2.  A  sheriff's  sale  of  personal 
property  will  be  set  aside,  when  it  appears  that  there  were  no 
bidders  or  bystanders,  except  the  plaintiff  himself.  Such  a 
sale  will  be  regarded  as  collusive.  Whamtby  vs.  t/kNertney, 
4  Kulp,  loi.  3  Delaware  Co.,  8.  Lehigh  Valley  Rep.,  312. 
2  Montgomery  Co.,  157. 

XXXI.  Neglect  of  purchaser,  i  .  If  a  purchaser  at  a 
sheriff's  sale  has  been  guilty  of  some  falsehood  or  trick  before 
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or  at  the  time  of  the  sale  resulting  in  his  obtaining  the  prop- 
erty for  less  than  it  otherwise  would  have  brought,  he  does 
not  obtain  a  good  title ;  and  such^a  title  may  be  defeated  by  a 
subsequent  sale  of  the  property  on  the  judgment  of  another  cred- 
itor. Barton  vs.  Hunter,  loi  Pa.,  406.  Phillips  vs.  Hnll.Uemy 
567.  2.  A  parol  promise  to  purchase  at  a  sheriff's  sale,  for  the 
benefit  of  the  defendant  in  the  execution,  will  not  constitute  the 
purchaser  a  trustee  for  him,  unless  the  purchase  was  made  with 
the  money  of  the  defendant.  A  trust  in  lands  cannot  be  estab- 
lished by  parol  evidence  without  writing.  Barnet  vs.  Dough- 
ertys 32  Pa.,  371.  Kellum  vs.  Smith,  33  Pa.,  158.  Kauff- 
man  vs.  Paid,  i  Schuylkill  Record,  305.  MUler  vs.  Billman, 
Idem,  154.  Schumacher  vs.  Winty,  Idem,  166.  Paustvs.Paust, 
Idem,  248.  3.  In  several  cases  it  has  been  held,  that  a  promise 
to  purchase  at  sheriffs  sale  for  the  benefit  of  another  will  not 
constitute  the  purchaser  a  trustee,  unless  the  purchase  be  made 
with  the  money  of  the  party  seeking  relief.  Payment  of  the 
purchase  money  at  the  time  title  is  acquired,  or  fraud  in  obtain- 
ing title,  is  requisite  to  raise  a  resulting  trust.  Burkhardt  vs. 
Schmidt,  loPhila.,  118.  Dollar  Savings  Pund  vs.  Bennett,  i 
W.  K.,  66.  Soby  vs.  Pastello,  Idem,  274.  4.  Where  a  parol 
contract  for  the  purchase  of  lands  has  been  carried  on 
mala  fide,  there  is  a  resulting  trust  and  equity  will  decree  a 
conveyance.  Equity  will  not  permit  one  to  hold  a  benefit 
which  he  has  obtained  by  fraud,  either  of  himself  or  another. 
BoynUm  vs.  Housler,  73  Pa.,  453.  5.  The  simple  avowal  by 
a  purchaser  at  sheriff's  sale,  whether  made  at  the  time  of  the 
purchase  or  afterward,  that  the  purchase  was  made  for  another, 
will  not  support  the  allegation  of  a  trust  Carharfs  Appeal^ 
78  Pa.,  no.  6.  Where  a  bidder  at  sheriff's  sale  was  guilty 
of  &lse  and  fraudulent  representations,  in  stating  that  he  was 
bujring  the  property  for  the  family  of  the  defendant,  whereby 
he  induced  persons  not  to  bid,  and  procured  the  property  him- 
self at  much  less  than  it  was  worth,  or  that  it  would  other- 
wise have  sold  for,  he  is  a  trustee  ex  mcdeficio,  and  upon 
reimbursement    for    the    amount     expended,    he     may    on 
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refusal  to  reconvey  the  property  to  the  defendant,  be  liable 
in  an  action  of  ejectment.  Christy  vs.  Siil^  95  Pa.,  380. 
7.  A  mere  naked  verbal  agreement  .by  a  purchaser  at  sheriiTs 
sale,  with  his  own  money,  that  he  will  hold  the  premises  in 
trust  for  the  defendant,  neither  vests  any  equitable  estate  in 
the  defendant  under  the  statute,  which  prohibits  parol  declara- 
tions of  trust,  nor  does  it  give  any  ground  for  an  action,  being 
a  mere  nudum  pactum.  Dollar  Savings  Bank  vs.  Bennett,  76 
Pa«,  406.  8.  Where  artifice  or  tricks  are  resorted  to  to  pro- 
cure property  at  a  sheriflf's  sale  at  an  under  value,  the  pur- 
chaser takes  as  trustee  ex  malefido  for  the  person  misled. 
Faust  vs.  Haas^  73  Pa.,  301.  9.  A  purchaser  at  a  sheriff's 
sale,  who  has  paid  the  purchase-money,  can  only  be  held  to 
be  a  trustee,  on  the  ground  of  fraud ;  in  which  event  he  is  a 
trustee  for  the  creditor  and  for  the  debtor  also,  unless  he  be 
particeps  criminis.  Haines  vs.  O'Connor^  10  W.,  313.  10.  It 
is  established  law  in  Pennsylvania,  that  whatever  puts  a  party 
on  inquiry  amounts  to  notice,  provided  the  inquiry  becomes 
a  duty,  as  it  always  is,  with  a  purchaser,  and  would  lead  to 
the  discovery  of  the  requisite  fact  by  the  exercise  of  ordinary 
diligence  and  understanding.  Mere  rumors,  it  is  true,  do  not 
amount  to  notice,  but  an  announcement  by  an  officer  at  a 
public  sale  of  property  is  more  than  a  rumor.  Every  pur- 
chaser at  a  sheriff's  sale  should  examine  the  record,  and  he 
cannot  build  up  an  estoppel  by  his  own  default.  Hill  vs. 
Epley,  31  Pa.,  331.  II.  The  court  set  aside  a  sheriff's  sale 
of  real  estate,  because  the  purchaser  knew  facts  which,  if  made 
known,  would  have  had  an  influence  on  the  sale,  and  concealed 
them  from  others  who  attended.  Hutchinson  vs.  Moses,  i 
Browne,  187.  12.  A  purchaser  at  sheriff's  sale  who  makes 
fraudulent  statements  as  to  fixed  encumbrances  upon  the  prop- 
erty to  be  sold,  whereby  others  are  dissuaded  from  bidding, 
and  obtains  it  for  less  than  its  value,  is  guilty  of  fraud,  for 
which  the  court  may  set  aside  the  sale.  Jackson  vs.  M&rter, 
82  Pa.,  291.  13.  Where  a  party  agreed  with  the  defendant 
in  an  execution  to  advance  the   money  and  to  buy  in  the 
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property  for  the  use  of  defendant,  and  to  reconvey  to  him  the 
property  upon  being  reimbursed  for  his  outlay,  the  agree- 
ment is  helped  by  proof  that  the  purchaser  dissuaded  per- 
sons from  bidding  at  such  sale  on  the  ground  of  his  agree- 
ment, and  thereby  obtained  the  property  at  a  sum  much 
below  its  value.  Where  the  verdict  of  the  ]\xry  establishes 
both  the  contract  and  the  bad  faith,  damages  may  be 
awarded  by  them.  Kellam  vs.  Kellam,  94  Pa.,  225.  14.  A 
parol  agreement  made  by  a  purchaser  at  a  sheriff's  sale  to 
reconvey  the  property  to  the  defendant  in  the  execution,  is 
within  the  statute  of  frauds,  and  cannot  be  enforced.  The 
breach  of  such  an  agreement  will  not  make  the  purchaser  a 
trustee  ^or  maleficio,  Kistler's  Appeal^  73  Pa,,  393.  15.  A 
parol  agreement  by  a  purchaser  of  real  estate  at  a  sheriff's  sale, 
to  hold  the  same  and  to  convey  it  to  the  defendant  in  the  exe- 
cution whenever  he  shall  repay  to  the  purchaser  his  advances, 
does  not  raise  a  resulting  trust  enforceable  within  the  act  of 
April  22,  1856,  unless  fraud  is  clearly  shown  to  have  been 
perpetrated  upon  the  defendant  in  the  execution  at  the  time 
of  the  sale.  In  such  case  only  can  a  trust  ex  maleficio  arise. 
Kraft  \s.  Smithy  20  W,  H.,  233.  16.  Where  a  purchaser  at 
sheriff's  sale  was  guilty  of  actual  fraud  in  representing  that 
he  intended  to  buy  the  property  for  the  benefit  of  the  family  of 
the  defendant  in  the  execution,  and  misstated  the  encumbrances 
thereon,  to  deter  other  persons  thereby  from  bidding,  the 
plaintiff,  in  an  ejectment  action  can  recover  without  tendering 
the  purchase  money.  McCaskey  vs.  Graffs  2  Pittsburg  Jour- 
nal, 54.  17.  If  a  purchaser  at  sheriff's  sale  agrees  with  the 
defendant  in  the  execution,  that  he  will  convey  him  the  prop- 
erty upon  being  reimbursed  for  all  the  money  he  has  expended, 
such  an  agreement  is  perfectly  lawful  and  no  evidence  of  fraud. 
Mead  vs.  Conroe,  113  Pa,,  220,  18.  Where  one  purchases 
at  sheriff's  sale  in  trust  for  another,  and  thereby  prevents 
others  from  bidding,  a  trust  arises  ex  maleficio,  and  the  case 
is  excepted  out  of  the  statute  of  frauds.  Norris  vs.  Knox,  i 
Pittsburg,  56.     19.  Where  a  purchaser  at  sheriff's  sale  obtains 
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property  by  means  of  a  confidence  reposed  in  him,  he  will  be 
converted  into  a  trustee  ex  nuUeficio,       Miller  vs.  Billman,  8 
Luzerne  Raster,  331.    i  Schuylkill  Record,  154.  Kauffman 
vs.  FaM^  Idetn^  305.   Schumacher  \s,  Winty^  Idem^  166.  Faust 
vs.  Faust ^  Ideniy  248.      20.  Where  a  judgment  creditor  at  a 
judicial  sale  prevents  others  from  bidding,  by  representing  that 
he  purposes  to  buy  the  property  in,  reimburse  himself  from 
the  profits  thereof,  and  then  hand  it  over  to  the  defendant,  it 
is  for  the  jury  to  say  whether  the  statement  and  promises  made 
by  him  were  false  or  true.    If  &lse,  his  conduct  was  fraudulent 
and  the  sale  was  void.     Oram  vs.  Rothermel,  98  Pa«,  301. 
21.  An  arrangement  with  a  purchaser  at  sheriff's  sale,  that  the 
sale  shall  be  for  the  benefit  of  the  defendant  in  the  execution, 
does  not  of  itself  make  the  sale  void.     It  is  voidable  by  any 
creditor  defrauded,  but  is  good  between  the  parties.    Penis 
vs.  Clark,  100  Pa.,  446.     HeaiKs  Appeal,  Idem,   i.     22.  It 
will  not  do  to  allow  a  purchaser  to  make  what  representations 
he  pleases  at  an  oflScial  sale,  in  order  to  cheapen  the  property, 
and  then,  after  he  has  obtained  the  property  on  his  own  terms, 
permit  him  to  shelter  himself  from  his  own  fi^ud  under  the 
technical  rules  applicable  to  such  sale.     He  who  buys  prop- 
erty at  an  oflSdal  sale  through  a  trick  or  misrepresentation, 
must  not  expect  to  hold  it  through  the  help  of  the  courts. 
Power  vs.  Thorpe  92  Pa.,  351.     23,  It  is  the  duty  of  a  pur- 
chaser at  a  sherifT's  sale  to  see  that  the  authority  to  sell  exists. 
Where  the  record  showed  that  there  was  no  legal  service  of 
the  writ  on  the  registered  owner,  without  which  the  sale  was 
void,  he  had  notice  that  the  sale  was  unauthorized.     Simons 
vs.  A>ni,  92  Pa.,  455.     24.  A  man  who  buys  a  worthless 
title  at  a  sheriff's  sale,  and  pays  for  it,  or  is  allowed  a  credit 
on  his  lien,  has  no  standing  to  repudiate  the  transaction  sub- 
sequently.    The  rule  in  sheriff's  sales  is  caveat  emptor.    Wells 
vs.  Van  Dyke,  106  Pa.,  115.     25.  Where  one  having  a  bona 
fide  claim,  whether  valid  or  not,  to  a  piece  of  land,  is  induced 
to  confide  in  the  verbal  agreement  of  another  that  he  will  pur- 
chase the  land  at  sheriff's  sale  for  the  benefit  of  the  former,  and 
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as  a  result  obtains  the  legal  title  to  the  same,  his  denial  of  the 
confidence  is  such  a  fraud  as  will  make  him  a  trustee  ex  male- 
ficio.  Heath's  App€al,  I  GO  Pa.,  i.  Blaich  vs.  Bixetistein, 
2  W.  N.,  301.  Wolfard  vs.  Herrington,  i  Foster,  342.  74 
Pa.,  311.  86  Pa,,  43.  5  W.  N.,  260.  26.  A  parol  agree- 
ment with  a  person  having  an  interest  in  the  property  sold  at 
sheriff's  sale,  that  the  purchaser  will  buy  the  property  for  the 
person  having  such  interest,  is  binding  and  may  be  enforced  as 
a  trust.  Cowperthwaite  vs.  Bank,  5  Luzerne  Law  Times, 
H.  S.,  79. 

XXXII.  Neglect  of  purchaser  of  chattels,  i  .  Reten- 
tion of  possession  by  the  former  owner  of  a  chattel  sold  at 
sheriff's  sale  is  not  an  index  of  fraud,  the  sale  being  the  act  of 
the  law,  not  of  the  person  retaining.  A  judicial  sale  is  deemed 
to  be  fair  till  proved  to  be  other\vise.  A  chattel  purchased  at 
a  judicial  sale  may  be  left  in  the  possession  of  the  former 
owner  on  a  contract  of  bailment.  Craig's  Appeal,  jj  Pa.,  448. 
2.  Personal  property  bought  at  a  judicial  sale  may  be  left 
with  the  defendant  under  a  contract  of  bailment ;  it  may  be 
hired  or  loaned  with  safety ;  but  if  sold  or  given,  the  pur- 
chaser cannot  maintain  trespass  for  taking  it.  Waldron  vs. 
Haupt,  52  Pa.,  408. 

XXXIII.  Neglect  of  purchaser  to  affirm  lease.  A 
purchaser  at  sheriff's  sale  may  either  affirm  or  disaffirm  an 
existing  lease  of  the  premises ;  by  affirming  it,  he  may  claim 
the  rent  payable  under  it ;  but  if  he  choose  to  disaffirm  it, 
which  he  does  by  giving  the  tenant  notice  to  quit,  he  cannot 
claim  under  the  lease.     Bank  vs.  Ege,  9  W.,  436. 

XXXIV.  Neglect  of  purchaser  to  take  possession. 
A  defendant  in  an  execution  whose  land  has  been  sold  at 
sheriff's  sale,  is  entitled  to  retain  possession  between  the  date 
of  the  sale  and  the  acknowledgment  of  the  sheriff's  deed  to 
the  purchaser,  and  to  enjoy  during  that  period  the  ripening 
crops,  if  he  severs  them,  and  the  use  of  open  mines  or  oil 
wells.     Hardenburg  \^,  Beecher,  104  Pa.,  20. 

XXXV.  Neglect  OF  SHERIFF,      i.  Where  a  sheriff,  at  a 
100 
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property  by  means  of  a  confidence  property,  not  in  sight,  but 

converted  into  a  trustee  ex  mal,^  ^^  ^i^_  ^e  makes  a  per- 

Luzeme  Register.  331.     i  Scb-^^^^  jf  j,^  f^j^  ^^  f^ig,  -^^ 

vs.  Fafd,  Idem,  305.    Schum^^^  ^^^      ^    i„  ^^e  absence  of 

vs.  Faust.  Idem,  248.      2r,„flr  ^  sheriff maysellonawritof/ 

judicial  sale  prevents  ot*  ,,^t  b^ng  their  value.     Ifthe  plaintiff 

he  purposes  to  buy  r'  ,^j  j^^^^  himself  been  their  purchaser, 

the  profits  thereof,  r  ^^^^  as  to  a  sale  under  a  vend.  ex. 

is  for  the  jury  to  •  ^^j  ^^  the  defendant's  interests,  the  sher- 

by  him  were  fel   .^-^^j  j^  postpone  a  sale,  where  otherwise 

and  the  sale     >-j^  palpably  sacrificed,  is  another  question. 

21.  An  arr^     .^^  g  ^^^  ^^g      ^    ^  purchaser  at  sheriff's 

sale  shall        'nothing  more  than  purchase,  is  not  responsibie 

does  n       ,<  ^^^^  though  the  seizure  and  sale  be  tortious.    He 

credit     ^.-^sfasser  by  relation.     So  also  when  the  sheriff 

^^;        ■■^Dossession  to  the  purchaser.     The  remedy  in  such 

^*'       "^  ■  ifctifiue,  replevin  in  the  detinet,  or  trover  after  a  demand 

■^sal.     Talmadge  vs.   Scuddcr,  38  Pa.,    517.     4-  The 

^f  is  not  the  agent  of  tHe  plaintiff  in  the  execution,  who 

.  jiot  responsible  for  misrepresentations  of  title  made  by  the 

i^ri/Tat  the  sale,  unless  he  so  instructed  him.     Weidkr  vs, 

/w^,  II  S.  &R.,  134. 

XXXVI.  Neglect  of  sufficient  notice.  Though  the 
levy  has  been  lawful,  a  sheriff's  sale  of  personal  property 
under  an  execution,  without  the  full  notice  of  six  days 
required  by  the  act  of  June  16,  1836,  renders  the  sheriff  a 
trespasser  ab  initio.  The  sale,  under  such  circumstances, 
W3.S  an  unauthorized  act,  and  an  action  of  trespass  and  not 
case  was  the  proper  remedy  against  the  sheriff.  Carmr  vs. 
fisbaugh,  yo  Pa.,  239. 

XXXVII.  Neglect  TO  ACKNOWLEDGE  DEED.  Where  real 
estate  was  sold  by  a  sheriff,  but  the  deed  to  the  purchaser 
ivas  not  acknowledged  for  a  year,  a  subsequent  purchaser  d 
the  same  land  under  a  second  execution  within  the  year  takes 
no   title,   although    he   has    recorded    his   deed   before  the 
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of  the  deed  of  the  previous  pur- 
Ay  J  Pa,,  277. 

'^*c^^  -T  TO  ADVERTISE.    I.  The  act  of  June 

.eriff's  sales  of  real  estate  to  be  adver- 
auring  three  successive  weeks  previous  to 
.omplied  with  where  the  sale  takes  place  nine- 
-r  the  first  publication.     Such  a  sale  will  be  set 
vrclay  vs.  Robby  20  Phila.,  426.     City  vs.   Scott^  I 
.  42.     Caldwell  vs.  Hickman^   3  W.  N.,  259.     2.  A 
.iff's  sale  on  a  levari  facias  must  be  advertised  three  weeks, 
jnce  a  week.     Good  vs.  Maule,  8  Pa.  County,  624.     3.  The 
act  of  making  such  advertisements  is  the  duty  of  the  sheriff; 
it  is  ?i  matter  merely  directory ;  and  unless  an  actual  injury 
has  been  sustained  by  an  omission,  it  should  not  affect  the  title 
of  a  bona  fide  purchaser.     Weitzellws,  Fry,  4  D.,  218.   4.  An 
exact  adherence  to  the  laws  can  alone  divest  the  title  to  lands, 
on  a  sale  for  non-payment  of  taxes.     The  regular  advertise- 
ments of  the  commissioners  must  be  fully  and  clearly  proved. 
The  law  makes  it  an  indispensable  preliminary.      Wister  vs. 
Kammerer,  2  Y.,  200. 

XXXIX.  Neglect  to  bid.  i.  If  a  purchaser  at  sher- 
iff's sale  prevents  the  bidding,  by  fraudulently  promising  to 
protect  other  creditors  if  they  would  not  bid,  it  avoids  the 
sale  and  leaves  the  property  open  to  seizure  by  another  cred- 
itor. Johnson  vs.  Oberholtzer,  i  Walker,  103.  2.  A  con- 
tract not  to  bid  at  a  sheriff's  sale,  so  as  to  defraud  the  defend- 
ant in  the  execution,  or  his  creditors,  will  be  declared  void, 
but  where  an  agreement  is  made  between  certain  judgment 
creditors,  that  one  of  their  judgments  will  be  provided  for  if 
the  holder  thereof  will  not  bid  at  sheriff's  sale,  and  this  agree- 
ment is  known  and  assented  to  by  the  defendant  and  all  of  his 
creditors  affected  by  the  sale,  such  agreement  will  be  enforced. 
Maffelvs.  Ijains^  103  Pa.,  266.  3.  If,  by  the  fraudulent  mis- 
representations and  deceit  of  the  defendant,  the  plaintiff  was 
prevented  from  bidding  up  the  property  at  a  sheriff's  sale  to 
an  amount  sufficient  to  cover  his  judgment,  while  he  would 
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public  sale,  agrees  to  deliver  certain  property,  not  in  sight,  but 
which  he  announces  is  included  in  the  sale,  he  makes  a  per- 
sonal contract,  and  is  liable  in  damages  if  he  fails  to  fulfil  it 
Dunklews.  Harrington,  10 1  Pa.,  462.  2.  In  the  absence  of 
any  direction  from  the  plaintiff,  a  sheriff  may  sell  on  a  writ  of  ^ 
fa.,  though  the  goods  do  not  bring  their  value.  If  the  plaintiff 
was  dissatisfied,  he  might  have  himself  been  their  purchaser. 
The  same  rule  holds  good,  as  to  a  sale  under  a  vend.  ex. 
How  far,  from  a  regard  for  the  defendant's  interests,  the  sher- 
iff might  be  authorized  to  postpone  a  sale,  where  otherwise 
the  goods  would  be  palpably  sacrificed,  is  another  question. 
Lynch  vs.  Comm.,  6  W.,  496.  3.  A  purchaser  at  sheriff's 
sale  who  does  nothing  more  than  purchase,  is  not  responsible 
in  trespass,  even  though  the  seizure  and  sale  be  tortious.  He 
is  not  a  trespasser  by  relation.  So  also  when  the  sheriff 
delivers  possession  to  the  purchaser.  The  remedy  in  such 
case  is  detinue,  replevin  in  the  detinet,  or  trover  after  a  demand 
and  refusal.  Talmadge  vs.  Scuddcr,  38  Pa.,  517.  4.  The 
sheriff  is  not  the  agent  of  tHe  plaintiff  in  the  execution,  who 
is  not  responsible  for  misrepresentations  of  title  made  by  the 
sheriff  at  the  sale,  unless  he  so  instructed  him.  Weidlcr  vs. 
Bank,  II  S.  &  R.,  134. 

XXXVI.  Neglect  of  sufficient  notice.  Though  the 
levy  has  been  lawful,  a  sheriff's  sale  of  personal  property 
under  an  execution,  without  the  full  notice  of  six  days 
required  by  the  act  of  June  16,  1836,  renders  the  sheriff  a 
trespasser  ab  initio.  The  sale,  under  such  circumstances, 
was  an  unauthorized  act,  and  an  action  of  trespass  and  not 
case  was  the  proper  remedy  against  the  sheriff.  Carrier  vs. 
Esbaugh,  70  Pa.,  239. 

XXXVII.  Neglect  to  ACKNOWLEDGE  DEED.  Where  real 
estate  was  sold  by  a  sheriff,  but  the  deed  to  the  purchaser 
was  not  acknowledged  for  a  year,  a  subsequent  purchaser  of 
the  same  land  under  a  second  execution  within  the  year  takes 
no   title,   although   he   has    recorded   his   deed   before   the 
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acknowledgment  and   record  of  the  deed  of  the  previous  pur- 
chaser.    Hoylws.  Koons,  19  Pa.,  277. 

XXXVIII.  Neglect  to  advertise,  i.  The  act  of  June 
16,  1836,  requiring  sheriff 's  sales  of  real  estate  to  be  adver- 
tised once  a  week  during  three  successive  weeks  previous  to 
the  sale,  is  not  complied  with  where  the  sale  takes  place  nine- 
teen days  after  the  first  publication.  Such  a  sale  will  be  set 
aside.  Barclay  vs.  Robb,  20  Phila.,  426.  City  vs.  Scott,  i 
W.  N..  42.  Caldwell  vs.  Hickman,  3  W.  N.,  259.  2.  A 
sherifT's  sale  on  a  levari  facias  must  be  advertised  three  weeks, 
once  a  week.  Good  vs.  Maule ,  &  Pa.  County,  624.  3.  The 
act  of  making  such  advertisements  is  the  duty  of  the  sheriff; 
it  is  a  matter  merely  directory ;  and  unless  an  actual  injury 
has  been  sustained  by  an  omission,  it  should  not  affect  the  title 
of  a  bona  fide  purchaser.  Weitzell  vs.  Fry,  4  D.,  218.  4.  An 
exact  adherence  to  the  laws  can  alone  divest  the  title  to  lands, 
on  a  sale  for  non-payment  of  taxes.  The  regular  advertise- 
ments of  the  commissioners  must  be  fully  and  clearly  proved. 
The  law  makes  it  an  indispensable  preliminary.  Wister  vs. 
Katnmerer,  2  T.,  200. 

XXXIX.  Neglect  to  bid.  i.  If  a  purchaser  at  sher- 
iff's sale  prevents  the  bidding,  by  fraudulently  promising  to 
protect  other  creditors  if  they  would  not  bid,  it  avoids  the 
sale  and  leaves  the  property  open  to  seizure  by  another  cred- 
itor. Johnson  vs.  Obcrlioltzer,  i  Walker,  103.  2.  A  con- 
tract not  to  bid  at  a  sheriff's  sale,  so  as  to  defraud  the  defend- 
ant in  the  execution,  or  his  creditors,  will  be  declared  void, 
but  where  an  agreement  is  made  between  ej*|j|LJiidi;nidiit 
creditors,  that  one  of  their  judgments  will  lq|^^^^Bd  for  if.- 
the  holder  thereof  will  not  bid  at  .slieHff 's 
ment  is  known  and  assented  to  by  the  dcfenJ 
creditors  affected  by  the  sale,  such  agrcemena 
Maffelvs.  Ij'ains,  103  Pa.,  261 
representations  and  deceit  of  v 
prevented  from  bidding  up  ih* 
an  amount  sufficient  to  cover  * 
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public  sale,  agrees  to  deliver  certain  property,  not  in  sight,  but 
which  he  announces  is  included  in  the  sale,  he  makes  a  per- 
sonal contract,  and  is  liable  in  damages  if  he  fails  to  fulfil  it. 
Dunklews.  Harrington^  loi  Pa.,  462.     2.  In  the  absence  of 
any  direction  from  the  plaintiff,  a  sheriff  may  sell  on  a  writ  oiJL 
fa,y  though  the  goods  do  not  bring  their  value.     If  the  plaintiff 
was  dissatisfied,  he  might  have  himself  been  their  purchaser. 
The  same  rule  holds  good,  as  to  a  sale  under  a  vend,  ex. 
How  far,  from  a  regard  for  the  defendant's  interests,  the  sher- 
iff might  be  authorized  to  postpone  a  sale,  where  otherwise 
the  goods  would  be  palpably  sacrificed,  is  another  question. 
Lynch  vs.  Comm.,  6  W.,  496.     3.  A  purchaser  at  sheriff's 
sale  who  does  nothing  more  than  purchase,  is  not  responsible 
in  trespass,  even  though  the  seizure  and  sale  be  tortious.     He 
is  not  a  trespasser  by  relation.     So  also  when  the  sheriff 
delivers  possession  to  the  purchaser.     The  remedy  in  such 
case  is  detinue,  replevin  in  the  detinet^  or  trover  after  a  demand 
and  refusal.     Talmadge  vs.  Scudder, '^%  Pa.,    517.    4.  The 
sheriff  is  not  the  agent  of  the  plaintiff  in  the  execution,  who 
is  not  responsible  for  misrepresentations  of  title  made  by  the 
sheriff  at  the  sale,  unless  he  so  instructed  him.      Weidlcr  vs. 
Bank,  II  S.  &  R.,  134. 

XXXVI.  Neglect  of  sufficient  notice.  Though  the 
levy  has  been  lawful,  a  sheriff's  sale  of  personal  property 
under  an  execution,  without  the  full  notice  of  six  days 
required  by  the  act  of  June  16,  1836,  renders  the  sheriff  a 
trespasser  ab  initio.  The  sale,  under  such  circumstances, 
was  an  unauthorized  act,  and  an  action  of  trespass  and  not 
case  was  the  proper  remedy  against  the  sheriff.  Carrier  vs. 
Esbaugh,  70  Pa.,  239. 

XXXVII.  Neglect  TO  acknowledge  deed.  Where  real 
estate  was  sold  by  a  sheriff,  but  the  deed  to  the  purchaser 
was  not  acknowledged  for  a  year,  a  subsequent  purchaser  of 
the  same  land  under  a  second  execution  within  the  year  takes 
no   title,   although    he   has    recorded   his    deed   before    the 
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acknowledgment  and  record  of  the  deed  of  the  previous  pur- 
chaser.    Hoyt  vs.  Koons,  19  Pa.,  277. 

XXXVIII.  Neglect  TO  ADVERTISE,  i.  The  act  of  June 
l6,  1836,  requiring  sheriff  *s  sales  of  real  estate  to  be  adver- 
tised once  a  week  during  three  successive  weeks  previous  to 
the  sale,  is  not  complied  with  where  the  sale  takes  place  nine- 
teen days  after  the  first  publication.  Such  a  sale  will  be  set 
aside.  Barclay  vs.  Robb^  20  Phila.,  426.  City  vs.  Scott,  i 
W.  N..  42.  Caldwell  vs.  Hickman,  3  W.  N.,  259.  2.  A 
sheriff's  sale  on  a  levari  facias  vaust  be  advertised  three  weeks, 
once  a  week.  Good  vs.  Matde,  8  Pa.  County,  624.  3.  The 
act  of  making  such  advertisements  is  the  duty  of  the  sheriff; 
it  is  fi  matter  merely  directory ;  and  unless  an  actual  injury 
has  been  sustained  by  an  omission,  it  should  not  affect  the  title 
of  a  bona  fide  purchaser.  Weitzellvs,  Fry,  4  D.,  218.  4.  An 
exact  adherence  to  the  laws  can  alone  divest  the  title  to  lands, 
on  a  sale  for  non-payment  of  taxes.  The  regular  advertise- 
ments of  the  commissioners  must  be  fully  and  clearly  proved. 
The  law  makes  it  an  indispensable  preliminary.  IVister  vs. 
Kammcrer,  2  Y.,  200. 

XXXIX.  Neglect  to  bid.  i.  If  a  purchaser  at  sher- 
iff's sale  prevents  the  bidding,  by  fraudulently  promising  to 
protect  other  creditors  if  they  would  not  bid,  it  avoids  the 
sale  and  leaves  the  property  open  to  seizure  by  another  cred- 
itor. Johnson  vs.  Oberholtser,  i  Walker,  103.  2.  A  con- 
tract not  to  bid  at  a  sheriff's  sale,  so  as  to  defraud  the  defend- 
ant in  the  execution,  or  his  creditors,  will  be  declared  void, 
but  where  an  agreement  is  made  between  certain  judgment 
creditors,  that  one  of  their  judgments  will  be  provided  for  if 
the  holder  thereof  will  not  bid  at  sheriff's  sale,  and  this  agree- 
ment is  known  and  assented  to  by  the  defendant  and  all  of  his 
creditors  affected  by  the  sale,  such  agreement  will  be  enforced. 
Maffelws.  Ijains,  103  Pa,,  266.  3.  If,  by  the  fraudulent  mis- 
representations and  deceit  of  the  defendant,  the  plaintiff  was 
prevented  from  bidding  up  the  property  at  a  sheriff's  sale  to 
an  amount  sufficient  to  cover  his  judgment,  while  he  would 
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public  sale,  agrees  to  deliver  certain  property,  not  in  sight,  but 
which  he  announces  is  included  in  the  sale,  he  makes  a  per- 
sonal contract,  and  is  liable  in  damages  if  he  fails  to  fulfil  it 
Dunklews.  Harrington^  loi  Pa.,  462.  2.  In  the  absence  of 
any  direction  from  the  plaintiff,  a  sheriff  may  sell  on  a  writ  oiJL 
fa,f  though  the  goods  do  not  bring  their  value.  If  the  plaintiff 
was  dissatisfied,  he  might  have  himself  been  their  purchaser. 
The  same  rule  holds  good,  as  to  a  sale  under  a  vend,  ex. 
How  far,  from  a  regard  for  the  defendant's  interests,  the  sher- 
iff might  be  authorized  to  postpone  a  sale,  where  otherwise 
the  goods  would  be  palpably  sacrificed,  is  another  question. 
Lynch  vs.  Comm.,  6  W.,  496.  3.  A  purchaser  at  sheriff's 
sale  who  does  nothing  more  than  purchase,  is  not  responsible 
in  trespass,  even  though  the  seizure  and  sale  be  tortious.  He 
is  not  a  trespasser  by  relation.  So  also  when  the  sheriff 
delivers  possession  to  the  purchaser.  The  remedy  in  such 
case  is  detinue,  replevin  in  the  detinet,  or  trover  afker  a  demand 
and  refusal.  Talmadge  vs.  Scudder,  '^%  Pa.,  517.  4.  The 
sheriff  is  not  the  agent  of  tfie  plaintiff  in  the  execution,  who 
is  not  responsible  for  misrepresentations  of  title  made  by  the 
sheriff  at  the  sale,  unless  he  so  instructed  him.  Weidlcr  vs. 
Bank,  II  S.  &  R.,  134. 

XXXVI.  Neglect  of  sufficient  notice.  Though  the 
levy  has  been  lawful,  a  sheriff's  sale  of  personal  propert)'^ 
under  an  execution,  without  the  full  notice  of  six  days 
required  by  the  act  of  June  16,  1836,  renders  the  sheriff  a 
trespasser  ab  initio.  The  sale,  under  such  circumstances, 
was  an  unauthorized  act,  and  an  action  of  trespass  and  not 
case  was  the  proper  remedy  against  the  sheriff.  Carrier  vs. 
Esbaugh,  70  Pa.,  239. 

XXXVII.  Neglect  TO  acknowledge  DEED.  Where  real 
estate  was  sold  by  a  sheriff,  but  the  deed  to  the  purchaser 
was  not  acknowledged  for  a  year,  a  subsequent  purchaser  of 
the  same  land  under  a  second  execution  within  the  year  takes 
no   title,   although    he   has   recorded   his   deed   before    the 


IN     PENNSYLVANIA  1 587 

Sheriff's  Sale — Continued. 

acknowledgment  and  record  of  the  deed  of  the  previous  pur- 
chaser.    Hoyt  vs.  Koons,  19  Pa,,  277. 

XXXVIII.  Neglect  to  advertise,  i.  The  act  of  June 
l6,  1836,  requiring  sheriff's  sales  of  real  estate  to  be  adver- 
tised once  a  week  during  three  successive  weeks  previous  to 
the  sale,  is  not  complied  with  where  the  sale  takes  place  nine- 
teen days  after  the  first  publication.  Such  a  sale  will  be  set 
aside.  Barclay  vs.  Robb,  20  Phila.,  426.  City  vs.  Scott^  i 
W.  N.,  42.  Caldwell  vs.  Hickman,  3  W.  N.,  259.  2.  A 
sheriff's  sale  on  a  levari  facias  must  be  advertised  three  weeks, 
once  a  week.  Good  ws.  Maule,  8  Pa.  County,  624.  3.  The 
act  of  making  such  advertisements  is  the  duty  of  the  sheriff; 
it  is  a  matter  merely  directory ;  and  unless  an  actual  injury- 
has  been  sustained  by  an  omission,  it  should  not  affect  the  title 
of  a  bona  fide  purchaser.  Weitzellws.  Fry,  4  D.,  218.  4.  An 
exact  adherence  to  the  laws  can  alone  divest  the  title  to  lands, 
on  a  sale  for  non-payment  of  taxes.  The  regular  advertise- 
ments of  the  commissioners  must  be  fully  and  clearly  proved. 
The  law  makes  it  an  indispensable  preliminary.  Wister  vs. 
Kammerer,  2  Y.,  200. 

XXXIX.  Neglect  to  bid.  i.  If  a  purchaser  at  sher- 
iff's sale  prevents  the  bidding,  by  fraudulently  promising  to 
protect  other  creditors  if  they  would  not  bid,  it  avoids  the 
sale  and  leaves  the  property  open  to  seizure  by  another  cred- 
itor. Johnson  vs.  Oberholtzer,  i  Walker,  103.  2.  A  con- 
tract not  to  bid  at  a  sheriff's  sale,  so  as  to  defraud  the  defend- 
ant in  the  execution,  or  his  creditors,  will  be  declared  void, 
but  where  an  agreement  is  made  between  certain  judgment 
creditors,  that  one  of  their  judgments  will  be  provided  for  if 
the  holder  thereof  will  not  bid  at  sheriff's  sale,  and  this  agree- 
ment is  known  and  assented  to  by  the  defendant  and  all  of  his 
creditors  affected  by  the  sale,  such  agreement  will  be  enforced. 
Maffelvs.  Ijanis,  103  Pa.,  266.  3.  If,  by  the  fraudulent  mis- 
representations and  deceit  of  the  defendant,  the  plaintiff  was 
prevented  from  bidding  up  the  property  at  a  sheriff's  sale  to 
an  amount  sufficient  to  cover  his  judgment,  while  he  would 
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public  sale,  agrees  to  deliver  certain  property,  not  in  sight,  but 
which  he  announces  is  included  in  the  sale,  he  makes  a  per- 
sonal contract,  and  is  liable  in  damages  if  he  fails  to  fulfil  it. 
Dunklevs,  Harrington^  loi  Pa.,  462.  2.  In  the  absence  of 
any  direction  from  the  plaintiff,  a  sheriff  may  sell  on  a  writ  of  ^ 
/«.,  though  the  goods  do  not  bring  their  value.  If  the  plaintiff 
was  dissatisfied,  he  might  have  himself  been  their  purchaser. 
The  same  rule  holds  good,  as  to  a  sale  under  a  vend,  ex. 
How  far,  from  a  regard  for  the  defendant's  interests,  the  sher- 
iff might  be  authorized  to  postpone  a  sale,  where  otherwise 
the  goods  would  be  palpably  sacrificed,  is  another  question. 
Lynch  vs.  Comm.,  6  W,,  496.  3.  A  purchaser  at  sheriff's 
sale  who  does  nothing  more  than  purchase,  is  not  responsible 
in  trespass,  even  though  the  seizure  and  sale  be  tortious.  He 
is  not  a  trespasser  by  relation.  So  also  when  the  sheriff 
delivers  possession  to  the  purchaser.  The  remedy  in  such 
case  is  detinue,  replevin  in  the  detinet,  or  trover  after  a  demand 
and  refusal.  Talmadge  vs.  Scuddcr, '^Z  Pa.,  517.  4.  The 
sheriff  is  not  the  agent  of  tHe  plaintiff  in  the  execution,  who 
is  not  responsible  for  misrepresentations  of  title  made  by  the 
sheriff  at  the  sale,  unless  he  so  instructed  him.  Weidler  vs. 
Bank,  II  S.  &  R.,  134. 

XXXVI.  Neglect  of  sufficient  notice.  Though  the 
levy  has  been  lawful,  a  sheriff's  sale  of  personal  property 
under  an  execution,  without  the  full  notice  of  s\k  days 
required  by  the  act  of  June  16,  1836,  renders  the  sheriff  a 
trespasser  ab  initio.  The  sale,  under  such  circumstances, 
was  an  unauthorized  act,  and  an  action  of  trespass  and  not 
case  was  the  proper  remedy  against  the  sheriff.  Carrier  vs. 
Esbaugh,  70  Pa.,  239. 

XXXVII.  Neglect  TO  ACKNOWLEDGE  deed.  Where  real 
estate  was  sold  by  a  sheriff,  but  the  deed  to  the  purchaser 
was  not  acknowledged  for  a  year,  a  subsequent  purchaser  of 
the  same  land  under  a  second  execution  within  the  year  takes 
no   title,   although   he   has    recorded   his   deed   before   the 
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acknowledgment  and  record  of  the  deed  of  the  previous  pur- 
chaser.    Hoytvs.  Koons,  19  Pa.,  277. 

XXXVIII.  Neglect  to  advertise,  i.  The  act  of  June 
l6,  1836,  requiring  sheriff's  sales  of  real  estate  to  be  adver- 
tised once  a  week  during  three  successive  weeks  previous  to 
the  sale,  is  not  complied  with  where  the  sale  takes  place  nine- 
teen days  after  the  first  publication.  Such  a  sale  will  be  set 
aside.  Barclay  vs.  Robb^  20  Phila.,  426.  City  vs.  Scott^  I 
W.  N..  42.  Caldwell  vs,  Hickman,  3  W.  N.,  259.  2.  A 
sheriff's  sale  on  a  levari  facias  must  be  advertised  three  weeks, 
once  a  week.  Good  vs.  Maule,  8  Pa.  County,  624.  3.  The 
act  of  making  such  advertisements  is  the  duty  of  the  sheriff; 
it  is  a  matter  merely  directory ;  and  unless  an  actual  injury- 
has  been  sustained  by  an  omission,  it  should  not  affect  the  title 
of  a  bona  fide  purchaser,  Weitzellvs,  Fry,  4  D.,  218.  4.  An 
exact  adherence  to  the  laws  can  alone  divest  the  title  to  lands, 
on  a  sale  for  non-payment  of  taxes.  The  regular  advertise- 
ments of  the  commissioners  must  be  fully  and  clearly  proved. 
The  law  makes  it  an  indispensable  preliminary.  IVister  vs. 
Kammcrer,  2  Y.,  200. 

XXXIX.  Neglect  to  bid.  i.  If  a  purchaser  at  sher- 
iff's sale  prevents  the  bidding,  by  fraudulently  promising  to 
protect  other  creditors  if  they  would  not  bid,  it  avoids  the 
sale  and  leaves  the  property  open  to  seizure  by  another  cred- 
itor. Johnson  vs.  OberJioltzer,  i  Walker,  103.  2.  A  con- 
tract not  to  bid  at  a  sheriff's  sale,  so  as  to  defraud  the  defend- 
ant in  the  execution,  or  his  creditors,  will  be  declared  void, 
but  where  an  agreement  is  made  between  certain  judgment 
creditors,  that  one  of  their  judgments  will  be  provided  for  if 
the  holder  thereof  will  not  bid  at  sheriff's  sale,  and  this  agree- 
ment is  known  and  assented  to  by  the  defendant  and  all  of  his 
creditors  affected  by  the  sale,  such  agreement  will  be  enforced. 
Maffelvs.  Ijains,  103  Pa.,  266.  3.  If,  by  the  fraudulent  mis- 
representations and  deceit  of  the  defendant,  the  plaintiff  was 
prevented  from  bidding  up  the  property  at  a  sheriff's  sale  to 
an  amount  sufficient  to  cover  his  judgment,  while  he  would 
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have  no  remedy  in  equity,  he  could  raaintain  an  action  on  the 

case  therefor.     Winter's  Appeal ,  6i  Pa.,  313. 

XL.  Neglect  to  claim  title.  One  who  stands  by 
and  sees  his  property  sold  at  sheriff's  sale  as  the  property  of 
another  person,  without  giving  notice  of  his  title,  will  thereby 
be  barred  from  recovering  it  in  ejectment.  Epley  vs.  Witlierow, 
7  W.,  163.  Carr  vs.  Wallace,  Idem,  394.  Cliapinan  vs. 
Chapman,  59  Pa.,  214.      You7ig\s,  Babilon,  91  Pa.,  283. 

XLI.  Neglect  to  deliver  goods.  No  presumption  of 
fraud  arises  from  the  retention  of  chattels  by  the  defendant  in 
an  execution  after  a  sheriff's  sale  of  them.  There  is  a  dis- 
tinction between  judicial  and  private  sales  in  this  respect. 
Sliarp  vs.  Publishing  Co,,  2  Pa.  County,  620. 

XLII.  Neglect  to  demand  payment  for  goods  sold. 
The  sheriff  need  not  accept  the  receipt  of  an  execution  cred- 
itor in  payment  of  personal  property  bought  by  him  at  a 
sheriff's  sale.      Wilson  vs.  Printing  Co.,  4  W.  N.,  13. 

XLIII.  Neglect  to  distribute  proceeds.  It  is  the 
sheriff's  duty  to  distribute^the  proceeds  of  the  sale  of  personal 
property,  and  he  has  no  authority  to  pay  the  money  into 
court,  unless  an  order  is  made  to  that  effect.  Marble  Co,  vs. 
Burke,  12  Phila.,  302. 

XLIV.  Neglect  to  examine  records.  Caveat  emptor 
is  the  rule  at  sheriffs'  sales.  It  is  the  duty  of  the  buyer  to 
look  at  the  records  before  he  bids,  or  he  will  be  affected  by 
all  defects  of  which  such  inspection  would  have  informed  him. 
Kunts  vs.  Schumacher,  4  Pa.  County,  515. 

XLV.  Neglect  to  examine  title  to  land.  Any- 
thing that  would  put  a  prudent  man  upon  inquir)^  has  been 
held  equivalent  to  notice.  It  is  not  easy  to  define  what  cir- 
cumstances should  have  this  effect.  Recitals  in  the  title  of 
the  vendor,  or  discrepancies,  or  possession  of  the  premises, 
and  the  like,  have,  in  turn,  often  been  held  sufficient  to  put  a 
party  upon  inquiry.  But  rumors  are  neither  notice  nor  the 
ground-work  for  the  required  inquiry.  Actual  notice  must  be 
by  direct  information  from  a  person  who  has  an  interest  in  the 


IN     PENNSYLVANIA  I  $89 

Sheriff's  Sale — Continued, 

estate  or  who  may  be  affected  by  the  purchase.  Notice  from 
an  unauthorized  party,  or  one  having  no  interest,  is  mere 
rumor.     Churc fter  ws,  Guernsey,  39  Pa.,  86. 

XLVI.  Neglect  to  inquire  into  liens,  i.  Where  a 
bidder  at  a  sheriff's  sale  purchases  under  the  erroneous  belief 
that  all  liens  would  be  discharged  by  the  sale,  and  such  bidder 
had  no  actual  notice  that  the  property  would  be  sold  subject 
to  certain  mortgages,  the  court  will  set  aside  the  sale  if  others 
interested  do  not  suffer  in  consequence.  Fry  vs.  Patrick ,  15 
Pa.  County,  297.  2.  In  a  sheriff's  sale  the  rule  of  caveat 
emptor  applies  when  there  have  been  no  misrepresentations  or 
fraud  practised,  even  where  the  purchaser  has  acted  under 
an  erroneous  belief  as  to  the  amount  of  the  liens  subject  to 
which  the  property  was  sold,  Laflin  Powder  Co,  vs.  Scholtes^ 
I  Schuylkill  Record,  129. 

XLVII.  Neglect  to  make  a  return,  i.  Where  land 
is  sold  by  the  sheriff  upon  a  writ  of  vend,  ex,,  the  want  of  a 
return  will  not  invalidate  the  sale.  The  omission  is  supplied 
by  an  acknowledgment  of  the  deed  in  open  court,  reciting  the 
sale.  Gibson  vs.  Winslow,  38  Pa.,  49.  2.  The  return  of  the 
vtnditioni  exponas  long  after  the  acknowledgment  of  the 
sheriff's  deed,  though  a  censurable  negligence,  will  not  affect 
the  validity  of  the  title  of  the  purchaser  at  a  sheriff's  sale. 
SmuUvs.  Mickley,  i  R.,  95. 

XLVIII.  Neglect  to  notice  encumbrances.  To  give 
notice  of  encumbrances,  which  appear  of  record,  is  no  part 
of  the  sheriff's  business.  The  sheriff  is  neither  competent  to 
determine  that  matter,  nor  responsible  for  the  truth  of  his 
information.     Reigle  vs.  Seiger^  2  P.  &  W.,  344. 

XLIX.  Neglect  to  notify  defendant,  i.  When  the 
sheriff  neglects  to  notify  the  defendant  of  the  prospective  sale 
of  his  property,  as  required  by  the  act  of  June  16,  1836,  the 
sale  will  be  set  aside.  Fitzsimmons  vs.  Fitzsimmons ,  2  York 
Record,  121.  Mayer  vs,  Spangler,  Idem,  154.  2.  The  rela- 
tion of  landlord  and  tenant  is  a  confidential  one,  and  it  is 
inequitable  for  a  tenant,  who  is  also  a  lien  creditor,  to  issue 
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execution  and  buy  the  property  in  at  sheriffs  sale  without 
notice  to  his  landlord.  Matthews'  Appeal^  104  Pa.,  444. 
3.  The  sheriff  is  not  bound  to  give  a  defendant  written  notice 
of  an  intended  sale  of  his  real  estate.  Passmore  vs.  Gordon^ 
I  Browne,  320. 

L.  Neglect  to  pay  off  liens.  When  the  sheriff 
makes  a  sale  of  real  estate,  he  is  bound  to  appropriate  the 
fund  in  discharge  of  the  liens  in  the  order  of  priority,  or  pay  the 
money  into  court.  A  private  sale  of  the  land  will  not  divest 
liens.     Foulkews,  Millard,  108  Pa,,  235. 

LI.  Neglect  TO  POST  handbills,  i.  Handbills  printed 
from  the  same  type  as  the  notices  in  the  newspapers,  are  not 
handbills  in  the  sense  of  the  statute.  Omitting  to  designate 
the  localitv  of  the  land  sold,  is  a  neglect  of  the  statute.  Jaynews, 
Stonn,  2  Lackawanna  Jurist,  103.  2.  Where  handbills  adver- 
tising a  sale  have  not  been  posted  by  the  sheriff,  it  is  a  ground 
for  setting  aside  the  sale,  especially  where  gross  inadequacy 
of  price  is  also  alleged.  McNuttvs.  Levan,  i  W.  N.,  130. 
Brown  vs.  Lodge,  Idem,  443.  Groom  vs.  Overbeck,  2  W.  N.,  272. 
Penna,  Co,  vs .  Conrad,  Idem,  476.  WUcox  vs.  Dows,  Idem,  611. 
3.  Negative  testimony,  that  no  notices  were  posted  on  the 
premises  advertised  for  sale  by  the  sheriff,  given  by  persons 
who  would  have  been  Hkely  to  see  them,  and  where  the 
defendant  had  no  actual  notice  of  the  sale,  and  where  the 
return  is  silent  as  to  the  posting  of  such  notice,  if  uncontra- 
dicted, will  set  aside  the  sale.  Wells  vs.  McCarraghar,  9 
Luzerne  Register,  113. 

LIL  Neglect  to  press.  A  sale  of  personal  property 
by  a  constable  upon  an  execution,  gives  a  good  title  to  the 
purchaser,  although  the  same  property  had  been  levied  by  a 
prior  execution  from  the  sheriff.  Duncan  vs.  McCumber,  2 
W.  &  S.,  264. 

LIII.  Neglect  to  properly  acknowledge  deed.  If  a 
purchaser  at  sheriff's  sale  accept  a  deed,  and  keep  possession 
of  the  property,  he  cannot,  when  sued  for  the  purchase  money, 
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object  that    the  acknowledgment  was   defective.     Scott  vs. 

Greenough,  7  S,  &  R.,  197. 

LIV.  Neglect  to  sell  on  day  advertised.  A  sale  of 
lands  after  the  return  day  of  the  venditio7ii  exponas^  is  not  void, 
if  the  lands  were  advertised  for  sale  on  a  day  before,  and  the 
sale  was  continued  by  adjournment.  Burd  vs.  Dansdale,  2 
B.,  80.     McCormick  vs.  Meason,  i  S,  &  R,,  92. 

LV.  Neglect  to  set  aside,  i.  The  court  of  common 
pleas  has  the  power  to  set  aside  a  shenfT's  sale  at  any  time 
before  the  deed  is  acknowledged,  or  even  after  that  act,  if 
done  at  the  same  term.  Connelly  vs.  Philadelphia,  86  Pa., 
no.  2.  After  the  acknowledgment  of  a  sheriff's  deed,  the 
sheriff's  sale  will  not  be  set  aside  for  mere  inadequacy  of 
price.  The  acknowledgment  of  a  sheriff's  deed  cures  irreg- 
ularities. Were  this  rule  to  be  relaxed,  titles  might  be 
imperiled.  Cooper  ws.  Wilson,  g^  Pa. ,  409.  3.  Application 
to  set  aside  a  sheriff's  sale  of  personal  property  should  be 
made  before  the  goods  are  delivered  to  the  purchasers,  and  be 
at  the  instance  of  a  party  interested,  as  prescribed  by  the  act 
of  April  10,  1849.  Dateman  vs.  Trine,  2  Luzerne  Register, 
103.  4.  A  sheriff's  sale  of  real  estate  cannot  be  set  aside 
cither  on  account  of  inadequacy  of  price,  lack  of  notice 
of  mortgages  on  the  property,  or  because  the  owner  had  kept 
away  bidders.  Erb's  Estate^  2  Pearson,  160.  5.  After  a 
sheriff's  sale  has  been  confirmed,  the  purchase  money  paid, 
the  deed  acknowledged,  recorded  and  delivered  to  the  pur- 
chaser, and  possession  of  the  premises  taken  by  him,  the 
court  has  no  power,  upon  a  rule  to  show  cause,  to  set  aside 
the  sale  and  compel  the  purchaser  to  deliver  up  the  deed  to  be 
cancelled.  It  is  a  good  title  until,  it  is  proved  that  he  procured 
it  by  fraud  upon  the  defendant  in  the  execution.  This  must 
be  done  either  in  an  action  of  ejectment  or  by  a  bill  in  equity. 
Evans  vs.  Maury,  112  Pa.,  300.  Keating ws.  Keating,  6  Kulp, 
178.  6.  After  a  sheriffs'  deed  has  been  acknowledged  and 
delivered,  and  purchase  money  paid,  it  is  too  late  for  a  judg- 
ment creditor  to  ask  to  have  the  "Sale  set  aside.     Fahinger  vs. 
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Fa/Unger,  8  Luzerne  Register,  29.  7.  A  sheriff's  sale  will 
not  be  set  aside  after  the  acknowledgment  and  delivery  of 
the  sheriff's  deed,  even  though  there  were  some  irregularities. 
Garman  vs.  Gorman^  4  Lancaster  Review,  305.  8.  The  court 
should  incline  to  support  sheriff's  sales  when  it  can  be  done 
consistently  with  justice.  Mere  inadequacy  of  price,  in  the 
absence  of  fraud  or  collusion,  is  not  sufficient  to  set  aside  the 
sale.  Whatever  constitutes  a  valuable  feature  of  the  property 
should  be  specified  in  the  advertisement  It  is  not  the  duty 
of  the  sheriff  to  state  whether  the  property  is  clear  of  encum- 
brances. Herr  vs.  Draucher^  7  Lancaster  Review,  383. 
9.  After  acknowledgment  of  a  sheriff's  sale  in  open  court, 
the  title  of  the  sheriff's  vendee  cannot  be  affected  by  mere 
irregularities,  however  gross.  McAfee  vs,  Harris,  25  Pa.,  102. 
Levan  vs.  MillhoUand,  1 14  Pa.,  57.  10.  Where  an  application 
to  set  aside  a  sheriff's  sale  is  made  immediately  after  the  sale 
and  before  the  acknowledgment  of  the  deed,  and  the  price  is 
grossly  inadequate,  the  court  is  at  liberty  to  seize  upon  any 
other  circumstance  in  order  to  give  relief.  Ritter  vs.  Geiz, 
161  Pa,,  64.  1 1.  Good  faitli  requires  that  the  application  to 
set  aside  a  sheriff's  sale  should  be  made  at  the  earliest  possible 
period,  with  notice  to  all  parties  interested.  It  is  true,  it  may 
be  entertained  at  any  time  before  the  acknowledgment  of  the 
sheriff's  deed  ;  but  it  is  not  right  that  a  party  should  sleep  on 
his  rights,  while  the  purchaser  is  thereby  incurring  expense. 
Young  vs.  Wall,  i  Phi  la.,  69.     Ingersollws,  Slierry,Idcin,(A. 

LVI.  Neglect  to  show  authority  to  sell.  A  sheriff's 
deed  conveys  no  title,  unless  the  sheriff  was  authorized  to  sell, 
and  his  authority  can  be  proved  in  no  other  manner  than  by 
showing  a  judgment,  followed  by  an  execution  and  writ  of 
veftditioni  exponas,     Hampton  vs.  Speckenage,  9  S.  &  R.,  221. 

LVn.  Neglect  to  take  possession  of  goods  sold. 
I.  Where  the  plaintiff  in  an  execution  in  good  faith  sells  and 
also  purchases  the  property  of  the  defendant  in  order  to  protect 
himself  and  acquire  a  good  title,  he  may  leave  the  goods  in  the 
possession  of  the  defendant  without  thereby  making  them  sub- 
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ject  to  the  latter's  debts.  A  change  of  possession  is  not  neces- 
sary to  give  validity  to  a  judicial  sale.  Bisbing  vs.  Bank,  93- 
Pa.,  79.  2.  One  who  buys  personal  property  at  private  sale,, 
should  take  and  retain  possession,  or  the  contract  may  be 
presumed  fraudulent  against  creditors  of  the  vendor.  But  one 
who  buys  at  sheriff's  sale,  may  safely  leave  the  property  with 
the  defendant  in  the  execution,  under  a  contract  of  bailment;. 
Dick  vs.  Cooper,  24  Pa.,  217.  3.  Where  one  buys  property 
at  a  public  judicial  sale,  he  may  leave  it  with  the  defendant  m 
the  execution,  without  making  it  liable  under  another  execu- 
tion. Dick  vs.  Lindsay,  2  Grant,  431.  4.  The  purchaser  at 
sheriff's  or  constable's  sale  may  leave  the  goods  in  the  posses- 
sion of  the  defendant,  as  whose  property  it  was  sold,  under  any- 
lawful  contract  of  bailment.  Smith  vs.  Crisman,  91  Pa.,  428. 
5.  Retention  of  possession  by  the  former  owner  of  a  chattel 
sold  at  sheriff's  sale,  is  not  an  index  of  fraud,  because  the  sale 
was  not  the  act  of  the  person  retaining,  but  of  the  law,  and^ 
because  a  judicial  sale  by  the  sworn  officer  of  the  court,  shall 
be  deemed  fair,  until  proved  otherwise.  A  chattel,  thus  pur- 
chased, may  safely  be  left  in  the  possession  of  former  owner 
on  any  contract  of  bailment.  Myers  vs.  Harvey,  2  P.  &  W.> 
481.     Streeper  ws.  Eckert,  2  Wh.,  307. 

LVIII.  Neglect  to  tender  deed.  It  is  not  necessary  in* 
a  suit  against  a  purchaser  of  land  at  sheriff's  sale,  brought  to 
recover  the  purchase-money,  to  aver  a  tender  of  a  deed 
acknowledged.  It  is  usually  a  cash  sale,  and  the  delivery  of 
the  deed  is  an  act  subsequent  to  the  payment  of  money^ 
Negley  vs.  Stewart,  10  S.  &  R.,  207. 

Ships.     See  ** Boats." 

I.  Neglect  by  reshipment.  Where  the  defendants  hacf 
not  reserved  the  right  of  reshipping  goods  entrusted  to  them  as 
carriers,  and  nevertheless  placed  the  goods  in  transitu  on  another 
vessel,  whereby  they  were  lost,  the  insurer  of  the  goods  may 
sue  in  the  name  of  the  shipper  for  reimbursement,  where  he 
has  paid  the  entire  loss.     Gales  vs.  H oilman,  1 1  Pa.,  521. 
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II.  Neglect  in  carrying  freight.  An  unnecessary 
deviation,  and  injuiy  resulting  to  the  cargo,  is  no  defence  to 
an  action  for  freight,  except  so  far  as  the  loss  resulted  from 
the  deviation.  So,  also,  where  the  master  has  contracted  to 
•carry  no  other  cargo,  an  injury  resulting  is  no  defence,  except 
so  far  as  the  damage  resulted  from  the  breach  of  his  contract 
SouUrvs.  Baymare,  7  Pa,,  415. 

III.  Neglect  in  construction.  An  opinion  expressed 
by  the  crew  of  a  lake  vessel  as  to  the  soundness  of  a  chain 
cable,  is  admissible  in  proof  of  its  adequacy  to  the  ordinary 
exigencies  of  navigation.     Reed  vs.  Dick^  8  W.,  479. 

IV.  Neglect  of  captain  and  crew.  It  is  no  defence  to 
an  action  on  a  marine  policy  of  insurance,  that  a  loss  directly 
caused  by  a  peril  of  the  sea  happened  through  the  negligence 
of  the  captain  and  crew.     Ins.  Co.  vs.  InsUy^  7  Pa.,  223. 

V.  Neglect  of  cargo.  A  master  of  a  vessel  in  a  port  of 
refuge  is  not  justified  in  selling  the  cargo,  as  damaged,  if  it  be 
shown  that  no  necessity  existed  for  a  sale.  Myers  vs.  Bay- 
mare,  10  Pa.,  1 14. 

VI.  Neglect  of  owner.  Where  a  cargo  becomes  wet 
with  sea  water  by  the  agency  of  causes  with  which  the  winds 
and  waves  have  no  connection,  the  insurer  of  the  goods  is  not 
liable.  Thus,  contact  may  be  produced  by  bad  storage,  defect- 
ive calking,  imperfect  closing  of  the  hatches  or  want  of  pump- 
ing, in  which  events,  the  owner  of  the  vessel  becomes  liable. 
Myers  vs.  Ins.  Co.,  26  Pa.,  194.  Fleming  vs.  Ins,  Co,,  3 
W.  AS.,  153. 

VII.  Neglect,  resulting  in  collision,  i.  The  ques- 
tion, whether  the  injury  was  the  result  of  gross  negligence  or 
of  mere  accident,  falls  within  the  province  of  the  jury.  The 
fact  that  the  ship  is  in  charge  of  a  licensed  pilot  does  not 
relieve  her  owners  from  liability  for  a  collision,  occasioned  by 
negligence.  The  pilot  of  the  vessel  is  in  the  actual  service  of 
the  owner  of  the  ship,  though  placed  there  by  the  provident 
act  of  the  legislature.  Bussy  vs.  Donaldson,  4  D.,  206.  2.  An 
action  cannot  be  maintained  by  the  owner  of  goods  on  board 
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a  vessel,  against  the  oWners  of  another  vessel  for  damages  for 
an  injury  done  the  goods  by  collision  of  the  two  vessels,  if 
there  have  been  mutual  negligence  in  the  captains  of  the  ves- 
sels.    Simpson  vs.  Hand^  6  Wh.,  311. 

VIII.  Neglect  to  deliver  goods,  i.  By  the  general 
custom,  the  liability  of  shipowners  is  at  an  end,  when  the 
goods  are  landed  in  the  daytime  at  the  usual  wharf.  Notice 
should  be  given  to  the  consignee  of  the  unlading.  A  manifest 
or  report  of  the  cargo  is  made  by  the  master,  and  deposited  at 
the  custom  house.  Cope  vs.  Cordova^  i  R.,  209.  2.  The 
responsibility  of  a  carrier  does  not  end  by  delivery  of  goods  on 
the  wharf,  and  notice  given  to  the  consignee ;  but  it  is  the 
master's  duty  to  attend  to  the  actual  delivery.  Hemphill  vs. 
Chenie,  6  W.  &  S.,  62. 

IX.  Neglect  to  employ  pilot.  A  policy  of  insurance 
is  not  avoided  by  the  neglect  to  employ  a  pilot  in  the  bay, 
although  the  omission  to  do  so  was  a  breach  of  a  municipal 
regulation.     Flamgen  vs.  Ins.  Co,,  7  Pa.,  306. 

X.  Neglect  to  land  passengers.  A  passenger  has  a 
right  of  action  against  a  shipping  company,  for  neglecting  to 
land  him  at  the  port  of  destination  for  which  he  had  pur- 
chased a  ticket.  In  this  case,  the  ship  was  struck  by  lightning 
and  sunk,  and  the  passengers  were  removed  to  a  vessel  bound 
for  a  different  port.     Cope  vs.  Dodd,  13  Pa.,  33. 

XI.  Neglect  to  repair,  i  .  There  is  an  implied  warranty, 
that  a  ship  in  carrying  merchandise  of  shippers  should  be 
seaworthy.  If  it  is  lacking  in  this  respect,  and  the  goods  con- 
signed be  injured  or  lost  as  a  result,  a  marine  insurance  com- 
pany, in  which  the  goods  are  insured  is  not  liable,  but  the  loss 
falls  on  the  owners  of  the  vessel.  Flemming  vs.  Marine  Ins. 
Co.^  4  Wh.,  64.  12  Pa.,  391.  2.  No  insurance  is  valid  on 
a  vessel,  if  she  is  put  to  sea  in  an  unseaworthy  condition.  The 
interests  embarked  in  common,  and  a  regard  for  human  life 
require  that  the  law  in  this  respect  should  not  be  relaxed.  The 
owner  must  perform  his  duty,  and  not  throw  on  the  insurer  perils 
not' within  the  contract    Prescottws,  Union  Ins,  Co.,  i  Wh.,  407. 
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Sidewalks.     See  "  Pavements." 

I.'  Neglect  by  encroachments.  The  obstruction  of  a 
sidewalk  not  being  more  injurious  to  the  relators  in  a  man- 
damus, whereby  it  is  sought  to  abate,  than  to  the  inhabitants 
at  large,  the  remedy  is  exclusively  by  indictment  Where  the 
nuisance  is  a  public  one,  without  special  injury  to  any  indi- 
vidual, a  civil  remedy  to  remove  it  does  not  exist.  Reading 
vs.  Comm,,  11  Pa.,  196. 

II.  Neglect  of  tenant  of  premises.  The  tenant  io 
possession  is  liable  for  an  injury  resulting  from  the  grate  over 
a  vault  under  the  highway  in  front  of  his  premises  being  out 
of  repair,  if  the  grate  was  in  good  order  when  they  were 
leased  to  the  tenant.     Bears  vs.  Atnbler,  9  Pa.,  193. 

III.  Neglect  to  enclose  hatchway.  Where  the  owner 
of  a  property  erects  on  his  sidewalk  a  hatchway  leading  into 
his  cellar,  and  neglects  to  enclose  it,  or  to  keep  a  light  burning 
near  it  after  night,  he  is  liable  to  any  one  who  may  fall  into  it, 
and  who  has  not  been  lacking  in  ordinary  care.  Bushws. 
Johnston,  23  Pa.,  213. 

IV.  Neglect  to  protect  area  way.  In  an  action  on  the 
case  to  recover  damages  by  the  plaintiff  in  falling  into  an  area- 
way  on  the  sidewalk,  leading  into  the  defendant's  cellar  on  a 
public  street  in  a  city,  and  left  open  through  culpable  neglect 
of  the  defendant,  held,  that  if  by  ordinary  and  reasonable  care 
the  plaintiff  might  have  avoided  the  injury,  he  was  not  entitled 
to  recover.  Ordinary  care  must  depend  on  the  circumstances 
of  each  case,  of  which  the  jury  is  to  judge.  Scatty  vs.  GUtnore^ 
16  Pa.,  463. 

V.  Neglect  to  protect  openings.  For  an  injury  result- 
ing from  neglect  to  cover  a  coal  hole  in  the  sidewalk,  the 
tenant  of  the  premises  is  primarily  responsible.  If  no  one  is  in 
possession,  or  if  the  landlord  is  bound  for  repairs,  then  the  owner 
of  the  premises  is  responsible.    Grier  vs.  Sampson^  27  Pa.,  184. 

Signs. 

Neglect  in  erecting.  When  a  tenant  rents  a  floor  he 
rents  the  inside  and  not  the  outside,  and  he  has  no  right  to 
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put  out  a  sign  in  front,  unless  with  the  consent  of  the  land- 
lord.    Hele  vs.  Stewart,  19  W.  N.,  129. 

Slander. 

I.  Neglect  of  actionable  words.  Words  spoken  of  a 
private  person  are  not  actionable,  unless  they  impute  an  indict- 
able offence  of  an  infamous  character,  or  subject  to  an  infa- 
mous or  disgraceful  punishment.  It  is  not  slander,  to  assert 
that  a  party  has  stolen  standing  corn  or  any  other  thing  adher- 
ing to  the  freehold.  The  unlawful  taking  of  a  thing  attached 
to  the  freehold  is  trespass,  and  not  larceny.  Stitzell  vs. 
Reynolds,  67  Pa.,  54. 

II.  Neglect  in  imposing  costs.  In  slander,  where  the 
damages  recovered  are  less  than  forty  shillings,  no  more  costs 
can'  be  recovered  than  damages.  McCarrigher  vs.  Wilcox, 
2  Luzerne  Register,  208. 

III.  Neglect  in  pleading.  In  an  action  of  slander,  the 
defendant  may  plead  both  *' not  guilty '*  and ''justification,'* 
though   apparently  inconsistent  pleas.     Peters  vs.    Ulmer,*y^ 

Pa.,  402. 

IV.  Neglect  in  repeating.  One  who  maliciously 
repeats  a  slander  is  guilty  and  answerable  in  damages.  Wal- 
lace  vs.  Rodgers,  156  Pa.,  395. 

V.  Neglect  in  the  counts  in  a  declaration.  Words 
laid  in  a  count  for  slander,  which  are  not  actionable  of  them- 
selves and  have  no  colloquium  to  connect  them  with  intrinsic 
circumstances,  are  not  helped  by  an  innuendo.  Words  are 
actionable  in  themselves,  only  where  they  impute  an  offence 
indictable  and  punishable  at  common  law  or  by  statute.  It 
suffices  to  state  the  substance  of  the  words  spoken.  Lukehart 
vs.  Byerly,  53  Pa.,  418. 

VI.  Neglect  TO  ALLEGE  actionable  WORDS.  In  slander, 
it  is  not  necessary  that  all  the  words  laid  in  the  declaration 
should  be  actionable  ;  it  is  sufficient  if  some  are.  All  words 
spoken  at  the  time  may  be  laid  and  given  in  evidence  as  show- 
the  animus.     To   render  words   actionable  per  se,  they  must 
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impute  an  offence  of  moral  turpitude  punishable  criminally^ 

Kluviph  vs.  Dunn,  66  Pa.,  141. 

VII.  Neglect  to  give  the  exact  words.  Slanderous 
words  must  be  set  out  in  the  language  in  which  they  were 
spoken.     E.  vs.  R*^  12  Pa.  County,  274. 

VIII.  Neglect  to  prove  special  damage.  Words> 
whether  written  or  spoken,  which  are  not  actionable  in  them- 
selves, cannot  be  made  the  subject  of  action  without  proof  of 
special  damage  resulting  from  them.  Allison  vs.  Bradstreet 
Co.,  17  Phila.,  348. 

Snow. 

Neglect  to  remove,  i.  Where  the  town  authorities 
allowed  banks  of  snow  and  ice  to  remain  on  the  sides  of  a 
street,  where  they  had  been  removed  from  pavements  and  rail- 
way tracks,  resulting  in  the  overthrow  of  a  sleigh  and  the 
injury  of  its  occupants,  the  town  may  be  held  liable  in  damages. 
Carr  vs.  Boston  City,  142  Pa.,  139.  2.  In  sparsely-settled 
townships,  after  a  fall  of  snow  by  which  the  roads  are  blocked, 
it  is  not  necessary  that  the  supervisors  should  open  the  roads 
through  their  entire  distance  of  the  width  of  two  tracks.  One 
track  is  enough,  if  a  sufficient  number  of  turnouts  are  provided. 
Cofnm.  vs.  Bill/teimer^  i  Northampton  Co.,  145.  3.  A  muni- 
cipal corporation  is  not  liable  to  a  pedestrian  for  injuries  caused 
by  a  fall  on  snow  and  ice  which  had  not  been  removed  from  a 
pavement,  the  slippery  condition  of  which  could  have  been 
seen  and  readily  avoided  by  the  person  injured.  Dehnkardt 
vs.  Philadelphia,  15  W.  N.,  214.  4.  Where  a  municipality 
negligently  suffers  ice  and  snow  to  accumulate  in  ridges  on 
pavements,  it  is  liable  for  personal  injuries  suffered  thereby. 
It  is  not  liable,  however,  for  the  ordinary  frozen  and  slippery 
pavements  of  the  winter  season,  nor  for  the  non-removal  of  ice 
and  snow,  unless  it  accumulates  as  aforesaid.  De/mhardt  ws. 
P/tiladelpkia,  16  Phila.,  47.  5.  A  foot  passenger  on  the  sidewalk 
of  a  city  street,  who,  with  full  knowledge  of  a  dangerous  ridge 
of  jce  on  a  pavement,  deliberately  attempts  to  walk  over  it 
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instead  of  around  it,  and  who  falls  and  is  injured,  is  guilty  of 
contributory  negligence  per  se.  He  has  no  claim  against  the 
city  authorities  in  such  case  for  not  removing  such  obstruction. 
Erie  vs.  Magill,  loi  Pa.,  6i6.  6.  It  is  not  negligence  on  the 
part  of  a  ferry-boat  company  to  remove  the  snow  from  its  deck 
during  the  progress  of  a  snow-storm,  even  if  the  snow  renders 
the  deck  slippery  and  difficult  to  walk  upon.  In  the  present 
case  there  was  no  accumulation  of  ice  or  snow  on  the  deck 
from  a  previous  &11  of  snow,  but  merely  a  slippery  condition: 
caused  by  a  snow-storm  in  progress  at  the  time  of  an  injury  to- 
a  passenger  by  falling  upon  the  deck.  Feam  vs.  Ferry  Co.^ 
143  Pa,,  122.  7.  There  is  no  liability  on  the  part  of  a  borough 
for  personal  injuries  inflicted  upon  a  person,  who,  while  walk- 
ing in  broad  daylight,  slips  and  falls  on  a  small  ridge  of  ice  on 
a  sidewalk,  formed  by  water  dripping  from  an  awning.  If  the 
ridge  of  ice  was  dangerous,  the  action  should  have  been  against 
the  owner  of  the  awning.  HatUon  vs.  Warren,  2  Monaghan, 
595.  8.  A  municipality  is  not  liable  for  an  injury  caused  to  a. 
foot  passenger  by  reason  of  the  slippery  condition  of  its  streets 
alone.  It  is  liable,  however,  where  such  injury  is  occasioned  by 
the  accumulations  of  ice  or  snow  into  dangerous  ridges.  Mauch 
Chunk  vs,  Kline,  lOO  Pa,,  1 19.  14  Lancaster  Bar,  55.  9.  In  an 
action  against  a  municipality  to  recover  damages  for  a  fall  upon 
a  sloping  sidewalk,  covered  with  hard-packed  snow,  rendered 
slippery  by  falling  rain,  a  nonsuit  was  awarded,  as  no  obvious 
obstruction  was  proved,  nor  evidence  of  how  long  the  sidewalk 
had  remained  in  an  icy  condition,  or  of  notice  to  the  authorities^ 
either  actual  or  constructive.  Springer  vs.  Pluladelpliia,  22 
W.  N.,  132.  10.  The  insured  cannot  recover  on  a  policy 
against  storm,  where  he  allowed  a  heavy  body  of  snow  to 
remain  several  days  upon  the  roof  of  the  building  insured,, 
resulting  in  the  destruction  of  the  roof  by  a  subsequent  wind 
and  rain.  The  injury  was  not  in  such  case  wholly  caused  by 
the  storm,  but  mainly  by  the  contributory  negligence  of  the 
owner  of  the  structure,  in  not  removing  the  snow  when  he  had 
the  opportunity.     Tyson  vs.  Ins,  Co,^  2  Montgomery  Co.,  18,. 
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Neglect  of  notice,  i.  A  formal  notice  in  the  pro- 
thonotary's  office  of  special  matter  is  not  a  compliance  with 
the  rule  requiring  it  to  be  given  to  the  party.  Erwin  vs. 
Seibert,  5  W.  &  S.,  104.  2.  Where  evidence  is  offered  to 
prove  matters  growing  out  of  the  dealings  of  the  parties,  and 
which  was  part  of  the  res  gestce^  it  is  not  admissible  under  the 
plea  offtopt  assumpsit  without  notice  of  special  matter.  FisAervs. 
Ba//,  93  Pa,,  390.  3.  The  only  effect  of  omitting  notice  of 
special  matter  is  to  confine  the  defence  to  the  general  matters 
admissible  under  the  pleas  on  the  record.  Moyer  vs.  Fisher, 
24  Pa. I  513.  4.  Where  notice  of  special  matter  is  required 
to  be  given,  and  evidence  of  such  matter  is  objected  to  on  the 
trial  because  notice  had  not  been  given,  the  objection  should 
be  noted  in  the  court  below,  or  it  will  not  be  sustained  on 
-error.  Rearich  vs.  Swifiehart,  11  Pa.,  233.  MiUervs.  SUrn, 
12  Pa.,  383. 

Specific  Performance. 

I.  Neglect  in  the  prayer.  A  bill  for  specific  perform- 
ance is  inadequate,  which  does  not  contain  a  tender  of  the  bal- 
ance of  the  purchase  money,  or  a  statement  of  an  adequate 
reason  for  a  failure  to  make  such  tender.   Wilson  vs.  Buchanan^ 
170  Pa.,  14. 

II.  Neglect  of  purchaser.  i.  Specific  performance 
will  not  be  decreed  to  a  purchaser,  after  he  has  permitted  a  long 
time  to  elapse  without  evincing  a  fixed  intention  to  carry  his 
contract  into  execution,  especially  if  the  circumstances  have 
altered.  Miller  vs.  Hettlan,  51  Pa.,  265.  2.  A  man  in  pos- 
session of  land  under  a  parol  contract,  obliged  to  seek  the  aid 
of  a  court  of  equity  to  perfect  his  right,  is  bound  to  be  prompt 
and  vigilant.  The  active  duties  are  all  on  him.  Not  only  must 
he  maintain  his  possession,  but  he  must  show  himself  ready, 
willing  and  eager  to  perform  the  contract  on  his  part.  Zim- 
merman  vs.  Wagfier,  31  Pa.,  405. 

III.  Neglect  to  decree,  i.  Equity  will  not  decree 
.specific  performance  of  a  contract  for  the  exchange  of  lands, 
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against  a  party  who  at  the  time  appointed  for  performance  was 
ready  and  willing,  and  in  favor  of  the  other  party  who  was  not 
only  in  default,  but  who  never  offered  to  perform  according  to 
the  terms  of  the  contract,  and  whose  laches  rendered  perform- 
ance on  his  part  impossible.  Alexander  \s.  Wunderlich^  Ii8 
Pa.,  610.  2.  When  building  restrictions  exist,  which  are 
unreasonable  or  afiect  the  enjoyment  and  value  of  the  prop- 
erty, specific  performance  will  not  be  decreed  against  the 
vendee.  Anders^  Estate,  5  W.  N.,  78.  3.  Specific  perform- 
ance is  of  grace  ;  if  a  chancellor  find  reasons  to  withhold  his 
aid,  he  will  leave  the  party  to  his  remedy  at  law.  Brady's 
Appeal,  tSV^L^y  277.  4.  Specific  performance  is  of  grace,  and 
not  of  right.  A  much  less  degree  of  proof  is  required  to 
induce  a  chancellor  to  refuse  specific  performance  of  a  contract 
for  the  sale  of  land,  than  is  required  to  induce  him  to  reform 
or  set  it  aside.  Brown  vs.  Pitcaim,  148  Pa,,  387.  5.  Specific 
performance  will  not  be  decreed  of  a  contract  for  the  sale  of 
land,  where  the  description  of  the  land  is  vague.  Cortelyou 
vs.  Ott,  I  Northampton  Co.,  170.  6.  Specific  performance  of 
a  contract  to  convey  land  will  not  be  decreed*  where  the 
terms  of  the  contract  are  not  shown,  delay  in  instituting  pro- 
ceedings unexplained,  and  the  whole  matter  rests  upon  infer- 
ence. Daisz  Appeal,  128  Pa.,  572.  7.  The  specific  execu- 
tion of  a  real  contract  in  equity  is  not  of  absolute  right  in 
the  party  asking  it,  but  of  sound  discretion  in  the  court.  Courts 
of  equity  will  not  refuse  their  aid  to  a  vendor  who  asks  a 
specific  execution  of  a  contract  for  the  sale  of  land,  on  the 
ground  of  doubts  in  relation  to  the  title,  except  where  these 
doubts  are  considerable  and  rational ;  and  the  opinion  of  con- 
v^ancers  and  counsel  against  a  title  will  not  justify  a  party 
in  refusing  to  comply  with  his  contract.  A  court  of  equity 
will  not  compel  the  specific  performance  of  a  contract  made  by 
an  agent  not  authorized  by  writing  to  make  it.  Dalzell  vs. 
Crawford,  i  Parsons,  37.  Parrish  vs.  Koons^Idetn,  78.  8.  One 
must  do  equity  before  he  asks  equity.  Specific  execution  of  a 
contract  is  not  of  right,  but  of  grace ;  and  he  who  seeks  relief 
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at  the  hands  of  a  chancellor  must  show  himself  ready  and 
willing  to  do  all  that  he  ought  in  good  conscience  to  do,  and 
if  he  do  not,  his  bill  will  be  dismissed.  Datz  vs.  PhiUips,  137 
Pa.y  203.  9.  Specific  performance  is  within  the  sound  dis- 
cretion of  the  chancellor.  There  must  be  no  de&ult  in 
the  plaintiff,  which  would  render  it  inequitable  to  grant 
him  the  relief.  Dohnerfs  Appeal,  64  Pa.,  311.  10.  The 
general  rule  in  equity  is  that  specific  performance  of 
a  contract  relating  to  personal  property  will  not  be  enforced 
Engelkardt  vs.  Oil  Co.,  36  Pittsburg  Journal,  204.  11.  Spe- 
cific performance  will  not  be  enforced,  unless  there  is  no  doubt 
as  to  the  merits,  nor  where  the  decree  will  be  more  injurious 
to  one  party  than  beneficial  to  the  other.  Ewing  vs.  Sewing 
Machine  Co.,  2  Lancaster  Review,  218.  12.  Upon  an  appli- 
cation for  specific  pet  formance  of  a  parol  contract  for  the  sale 
of  land,  in  the  orphans'  court,  proof  of  the  contract,  of  its 
terms  and  of  payment  is  indispensable,  in  order  to  warrant  a 
decree.  Fetterling  *s  Estate,  i  Woodward  V  Decisions,  169. 
13.  A  party  cannot  call  upon  an  equity  court,  unless  he  has 
shown  himself  ready ,  desirous,  prompt  and  eager.  If  specific 
performance  is  sought  by  a  purchaser,  afker  he  has  permitted 
a  long  time  to  elapse  without  evincing  a  fixed  intention  to  cany 
his  contract  into  execution,  especially  if  circumstances  are 
altered,  a  court  of  equity  will  not  decree  it.  Foster's  Estate, 
23  W.  N.,  271.  14.  Specific  performance  is  not  of  right,  but 
of  grace,  and  will  be  awarded  only  to  a  purchaser  who  is 
eager,  ready  and  prompt  to  perform.  As  a  rule,  equity  will 
not  apply  it  to  chattels.  Washabaugh  vs.  Stauffer^  81  Pa., 
497.  Foil's  Appeal,  11  Lancaster  Bar,  129.  15.  A 
decree  for  specific  performance  is  not  a  matter  of 
course,  but  rests  in  the  sound  discretion  of  the  chancellor. 
Even  when  the  agreement  is  good,  the  price  adequate  and  no 
blame  attaches  to  the  purchase,  if  the  transaction  be  unjust 
and  inequitable,  special  performance  may  be  denied,  and  the 
parties  turned  over  to  their  remedy  in  damages.  Friend  vs. 
Lamb,  152  Pa,,  529.     16.  Where  it  appears  that  there  has 
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been  an  honest  and  material  mistake,  although  by  only  one  of 
the  parties,  equity  will  not  decree  specific  performance  of  an 
agreement  for  the  sale  of  real  estate,  but  will  leave  the  parties 
to  their  remedy  at  law.  Galloway  vs.  Home^  2  Delaware  Co., 
515.  17.  A  court  of  equity  will  not  decree  the  rescission  of 
an  executed  contract,  except  on  proof  of  fraud  or  mis- 
take. Inadequacy,  improvidence,  surprise  and  hardship 
are  not  sufficient;  although  they  will  induce  a  chancellor 
to  refuse  a  specific  performance.  Misrepresentation  as 
to  value  is  not  ground  for  rescission,  and  is  never 
relieved  against  when  there  is  no  fiduciary  relation 
between  the  parties.  Graham  vs.  Pancoast^  30  Pa.,  89. 
18.  There  is  error  in  holding  that  a  parol  contract  of  sale 
cannot  be  specifically  enforced,  unless  the  vendee  can  show 
that  he  has  made  improvements  for  which  he  cannot  be  com- 
pensated in  damages.  Cases  exist  in  which  the  equities  of  the 
vendee  rest  upon  other  available  grounds.  Jamison  vs.  Dimock, 
95  Pa.,  52.  19.  A  decree  for  the  specific  performance  of  a 
contract  will  not  be  made  where  the  contract  is  uncertain. 
Krabervs.  Nes,  3  York  Record,  123.  20.  A  court  of  equity 
will  not  decree  a  specific  performance  of  the  sale  of  land  where 
the  land  is  wholly  uncertain  in  location  and  description.  Lee's 
Appeal,  12  W.  N.,  183.  21.  Specific  performance  of  an 
agreement  to  convey  land  will  not  be  decreed,  when  the  plead- 
ings show  that  parol  evidence  is  necessary  to  rectify  the 
description,  so  as  to  make  it  conform  to  the  intention  of  the 
parties.  Specific  performance  is  of  grace,not  of  right,  and  should 
not  be  enforced  unless  there  is  no  doubt  as  to  the  merits,  nor 
where  the  decree  will  be  more  injurious  to  one  party  than  bene- 
ficial to  the  other.  McCann  vs.  Pickup,  17  Phila.,  57.  Ewing 
vs.  Machine  Co,,  Idem,  149.  Reno  vs.  Moss,  120  Pa.,  61. 
Hess  vs.  CaUender,  Idem,  151.  Ballon  vs.  March,  133  Pa.,  64. 
22.  Specific  performance  will  not  be  granted  of  an  agreement 
for  the  sale  of  real  estate  so  ambiguous  and  contradictory  in 
its  terms,  as  to  make  its  meaning  uncertain.  MerrUCs  Appeal^ 
i6  W.  N.,  346.     23.  A  decree  for  specific  performance  will 
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never  be  made  by  a  court  of  equity  in  favor  of  a  vendor,  unless 
he  is  able  to  offer  a  title  marketable  beyond  a  reasonable 
doubt,  nor  against  a  vendee,  where  he  is  able  to  show  any  cir- 
cumstances which  would  make  it  unconscionable  to  enforce  the 
contract.  MUchellvs.  Steinmetz,  98  Pa,,  251.  10  W.  N.,43. 
24.  A  bill  for  special  enforcement  of  a  contract  is  an  appeal  to 
the  chancellor's  conscience,  on  which  he  exercises  a  sound 
discretion.  He  will  not  interfere,  if  the  bargain  is  hard  or 
unconscionable,  or  the  terms  unequal,  or  the  complainant  is 
seeking  an  undue  advantage.  Oil  Creek  R,  R,  vs.  Atlantic 
R.  R,  S7  Pa«>  65.  Wistar's  Appeal,  80  Pa.,  484.  25.  Lapse 
of  time,  change  of  circumstances,  and  indifference  on  the 
part  of  a  vendee  of  land,  are  circumstances  to  induce  a  chan- 
cellor to  refuse  a  decree  of  specific  performance.  Paitersm 
vs.  Martz,  8  W.,   374.     McGrew,  vs.  Foster,  113  Pa.,  649. 

26.  Specific  performance  of  an  agreement  to  sell  real  estate 
will  not  be  decreed  against  a  vendor,  a  married  man,  whose 
wife  refuses  to  join  in  the  conveyance,  unless  the  vendee  is 
willing  to  pay  the  full  purchase  money  and  accept  the  deed 
without  the  wife;  if  not,  he  must  resort  to  his  action  at 
law  for  damages.  Rieoz'  Appeal,  73  Pa.,  485.  Btarki 
Appeal,   75   Pa.,    141.      Sailer  vs.   Rieoz,    i    Foster,    150. 

27.  Specific  performance  of  a  contract  to  sell  real  estate  will 
not  be  decreed  on  petition  of  a  purchaser  against  a  decedent's 
estate,  unless  the  heirs  or  devisees  have  been  made  parties  to  the 
proceedings.  Rohrbacker's  Estate,  2  Pa.  Dist,  106.  28.  Where 
a  party  seeks  to  enforce  specific  performance  of  a  contract,  he 
must  show  that  he  himself  has  been  ready,  prompt  and 
desirous  of  performance.  If  he  has  been  guilty  of  gross 
laches  with  regard  to  his  rights,  and  by  conduct,  long  persisted 
in,  conveyed  the  idea  he  has  abandoned  them,  he  cannot, 
a.fler  there  has  been  a  material  change  of  circumstances,  move 
a  court  of  equity  to  decree  specific  performance.  Russell  v%. 
Baughman,  94  Pa.,  400.  Rennyson  vs.  Rozell,.  106  Pa,  407. 
29.  It  is  a  rule  in  equity  not  to  enforce  performance  of  a  con- 
tract in  favor  of  a  vendor  of  real  estate,  if  he  cannot  offer 
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a  marketable  title  beyond  reasonable  doubt.  Swain  vs. 
Fidelity  Co.^  54  Pa.,  455.  30.  Specific  performance  of  an 
oral  contract  to  convey  land  will  not  be  decreed  without  clear 
proof  of  the  contract.  Shafe/s  Appeal^  no  Pa.,  382. 
5 1 .  To  entitle  a  party  to  a  decree  for  specific  performance,  the 
contract  must  be  mutual ;  both  parties  must  have  a  right  to 
compel  specific  performance.  Hence  a  feme  covert  cannot 
maintain  a  bill  for  specific  performance.  Tarr  vs.  Scott,  4 
Brewster,  49.  32.  If  the  party  seeking  specific  performance 
has  been  guilty  of  gross  laches,  or  inexcusably  negligent  in 
pdbrming  the  contract  on  his  part,  or  if  meanwhile  there 
has  been  a  material  change  affecting  the  rights,  interests  or 
obligations  of  the  parties,  courts  of  equity  will  not  grant 
relief.  Temple  vs.  McConkey,  i  Pittsburg,  367.  33.  The 
proof  required  in  an  action  brought  upon  a  lost 
writing,  the  terms  of  which  are  to  be  supplied  by  oral  testi- 
mony, must  stand  upon  the  same  basis  as  an  action  upon  a 
parol  contract.  For  specific  performance  in  such  cases,  it  is 
indispensable  to  prove,  by  indubitable  evidence,  the  precise 
terms  of  the  whole  agreement.  Van  Horn  vs.  Munnell,  145 
Pa«,  502.  34.  Decrees  in  equity  for  specific  execution  are  not 
like  judgments  at  law,  a  matter  of  right ;  they  are  within  the 
discretion  of  the  chancellor  and  of  grace.  When  the  equity 
of  the  party  under  his  contract  is  not  clear,  or  his  case  is 
inequitable,  courts  of  equity  refuse  specific  execution,  and  leave 
the  party  to  his  action  at  law  to  recover  damages  for  a  breach 
of  the  contract.     Weise's  Appeal,  72  Pa.,  354. 

IV.  Neglect  to  fulfil  contract.  A  contract  for  the 
purchase  of  land,  not  put  in  writing,  passes  no  interest  to  the 
purchaser,  and  furnishes  no  right,  in  law  or  equity,  to  demand 
a  specific  performance ;  but  damages  may  be  recovered  to  com- 
pensate the  purchaser  for  what  he  may  have  done,  relying  on  the 
contract,  and  for  permanent  improvements  made  with  the  knowl- 
edge of  the  seller,  and  of  which  he  gets  the  benefit  by  taking 
back  the  land,  deducting  the  value  of  the  rents  and  profits  dur- 
ing the  purchaser's  occupancy.   Bender  vs .  Bender,  3  7  Pa.  ,419. 
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V.  Neglect  to  give  notice  of  proceedings.  Where 
both  the  vendor  and  vendee  of  real  estate  are  deceased,  intes- 
tate, upon  a  proceeding  in  the  orphans'  court,  by  the  adminis- 
trator of  the  vendor,  to  enforce  the  specific  execution  of  the 
contract,  the  administrator  and  heirs  of  the  vendee,  and  all 
persons  deriving  title  under  them,  or  interested  in  the  contract, 
must  be  made  parties ;  and  notice  should  also  be  given  to  the 
heirs  of  the  deceased  vendor.    Anshutz's  Appeal^  34  Pa.,  375. 

VI.  Neglect  to  make  title.  A  court  of  equity  will  not 
compel  specific  performance  of  a  contract  for  the  sale  of  land, 
unless  the  vendor  can  make  a  marketable  title.  If  the  vendor 
cannot  make  such  title  as  the  vendee  is  bound  to  accept,  be 
must  refund  what  has  been  paid,  and  bring  ejectment,  when 
the  vendee  must  pay  the  balance  of  the  purchase  money,  or 
surrender  possession.    luteal  vs.  Carr,  35  Pa.,  381. 

Stage-coaches. 

I.  Neglect  in  driving.  For  an  injury  to  a  passenger  by 
the  upsetting  of  a  stage-coach,  the  remedy  may  be  either 
assumpsit  or  case;  if  the  former  be  adopted,  the  plaintiff  must 
prove  the  liability  of  all  the  parties  sued ;  but  if  the  latter,  he 
may  recover  against  those  of  the  defendants  who  are  liable. 
McCall  vs.  Forsyth,  4  W.  &  S.,  179. 

II.  Neglect  of  baggage,  i.  Stage-coaches  are  liable 
as  common  carriers.  They  have  endeavored  to  escape  liability, 
by  notices  that  they  would  not  be  responsible  for  baggage, 
inserting  in  their  receipts,  "  all  baggage  at  the  risk  of  the 
owner."  In  some  cases,  a  distinction  has  been  made  as  to 
articles  of  small  bulk  and  weight,  but  of  great  value,  which  was 
not  made  known  to  the  stage  owner.  Money  is  not  generally 
placed  in  a  trunk,  and  the  owner  and  plaintiff  while  testifying 
to  the  contents  of  the  trunk,  ex  necessitate  rei,  is  however,  pre- 
cluded from  testifying  to  money  placed  there.  David  ws, 
Moore,  2  W.  &  S.,  230.  WMtesell  vs.  Crane,  8  W.  &  S.,  369. 
2.  The  principle  of  necessity,  which  enables  a  party  to  prove 
the  contents  of  a  lost  trunk,  applies  with  as  much  force  to  the 
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wife  as  to  her  husband.  Either  husband  or  wife  may  prove 
the  quantity  of  wearing  apparel  belonging  to  each,  including 
the  wife's  jewelry,  and  every  other  article  pertaining  to  her 
wardrobe  necessary  in  travel.  Payment  of  the  stage  fare  need 
not  be  proved,  as  it  is  seldom  neglected.  McGUlws.  Rawand^ 
3  Pa.,  451.  3.  In  a  suit  to  recover  the  value  of  a  trunk  Ipst 
from  a  stage  coach,  the  plaintiff  is  authorized,  ex  necessitate  rei^ 
to  prove  the  contents  of  his  trunk,  and  the  value  of  the  articles 
composing  them.  David  \^,  Moore ^  2  W.  &  S.,  230.  White- 
sell  vs.  Crane,  8  W.  &  S.,  369. 

III.  Neglect  of  driver,  i  .  Through  the  carelessness 
of  a  driver,  a  stage  was  overturned,  and  passengers  injured. 
Suits  were  instituted  against  the  five  proprietors  of  the  stage 
line,  two  only  of  whom  were  served  with  process.  One  of 
these  parties  paid  the  amount  of  the  execution  on  the  judg- 
ment obtained.  Held,  that  he  was  entitled  to  recover  from  the 
other  parties,  defendants,  the  respective  contributive  amounts 
due  by  them.  Horbach  vs.  Elder,  18  Pa.,  33.  2.  A  carrier 
of  passengers,  who  provides  himself  with  a  sufficient  vehicle 
in  all  respects,  and  a  safe  and  skillful  driver,  who  discharges 
his  duty  faithfully ,  is  never  responsible  for  injury.  Penna,R,R. 
vs.  Zebe,  37  Pa.,  424.  3.  A  passenger,  observing  the  horses 
of  a  coach  mismanaged  by  a  drunken  driver,  and  the  coach  itself 
about  to  upset,  leaped  from  the  vehicle,  and  was  b^dly  injured. 
The  court  held  the  proprietors  of  the  stage  liable,  because 
the  misconduct  of  their  servant  had  caused  the  alternative  of  a 
dangerous  leap  or  remaining  at  great  peril.  R,  R.  vs.  Aspell, 
23  Pa.,  150.  4.  An  agent  of  a  stage  company ,  authorized  to 
obtain  surgical  aid  for  a  passenger,  injured  by  the  upsetting  of 
a  coach,  is  not  thereby  authorized  to  employ  a  physician  for 
one  who  had  acted  as  coachman  without  the  consent  or  knowl- 
edge of  the  company.     Skriver  vs.  Stevens,  12  Pa.,  258. 

IV.  Neglect  of  goods  carried.  The  proprietors  of  a 
stage-coach,  used  for  the  conveyance  of  passengers,  are  not 
liable  as  common  carriers  for  goods  sent  by  such  coach.  But 
if  they  have  been  in  the  practice  of  receiving  and  carrying  for 
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hire,  in  such  coach,  parcels  of  merchandise  for  persons  not 
passengers  therein,  they  are  responsible  as  carriers  in  relation 
to  such  goods.  Beckmanws,  Shause,  5  Rawle,  179.  Leonard 
vs.  Hendrickson^  18  Pa.,  43. 

V.  Neglect  to  deliver  baggage.  Baggage  is  not 
strictly  confined  to  wearing  apparel.  A  catpenter's  tools,  con- 
tained in  his  trunk,  may  in  such  case  be  classed  as  baggage, 
and  a  stage-coach  company  held  liable  for  its  non-delivery. 
Porter  MS.  HUdebrand,  14  Pa.,  124. 

Stamps. 

I.  Neglect  in  cancellation.  In  cancelling  a  stamp, 
the  maker's  initials  and  date  are  necessary  by  act  of  congress. 
The  omission  to  do  this,  is  remedied  by  an  application  to  the 
collector  to  stamp.     Andress  vs.  Thomas^  6  W.  N.,  414. 

II.  Neglect  to  affix,  i.  A  paper  required  to  be 
stamped  under  the  act  of  congress  of  July  13,  1866,  cannot 
be  given  in  evidence  if  unstamped.  Chartiers  vs.  McNamara, 
72  Pa.y  278.  2.  The  acts  of  congress  do  not  declare  an 
unstamped  instrument  void,  but  that  it  shall  not  be  admitted 
to  record  or  received  in  evidence.  Jones*  Appeal,  62  Pa.,  324 
3.  When  it  appears  that  parties  through  whose  mistake  or 
omission  an  instrument  has  not  been  properly  stamped,  have 
paid  the  full  price  of  the  stamp,  together  with  the  penalty, 
and  have  produced  the  collector's  receipt  therefor,  the  instru- 
ment will  be  received  in  evidence,  though  the  collector  has 
omitted  to  affix  and  cancel  the  stamp.  Lerch  vs.  Snyder,  112 
Pa.,  161.  4.  The  absence  of  a  revenue  stamp  on  a  promis- 
sory note  at  the  time  of  negotiation,  does  not  prove  want  of 
consideration.     Long  vs.  Spencer,   23   Pittsburg  Journal,  3. 

5.  The  internal  revenue  act  merely 'made  the  want  of  a  stamp 
a  disqualification  of  the  instrument  as  evidence.  If  omitted 
to  be  affixed  at  the  execution  of  a  document,  it  may  be  placed 
thereon  by  the  collector  at  any  subsequent  time,  and  will  be 
treated   nunc   pro  tunc.     Long  vs.   Spencer,   78   Pa.,   303. 

6.  Where,  by  act  of  congress,  stamps  should  be  affiled  to 
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bonds  or  other  documents,  the  omission  to  do  so  will  not 
render  the  obligations  void,  unless  it  was  omitted  with  intent 
to  evade  the  act.  It  is  the  duty  of  the  obligor  in  a  voluntary 
bond  to  add  the  stamp,  and  neither  he  nor  his  sureties  can 
allege  his  own  neglect  in  avoidance  of  the  bond.  McGovern 
vs.  Haesbach,  53  Pa,,  176.  Curry  Bank  vs.  Rouse y  3  Pitts- 
burg, 18.  7.  A  judgment  entered  upon  a  bond  not  stamped, 
is  not  void,  and  if  erroneous,  can  be  reached  only  by  the 
defendant  not  a  creditor.  RiUervs,  Brendlinger^  58  Pa.,  68. 
8.  If,  by  direction  of  the  maker,  a  stamp  is  placed  on  a  note 
within  a  reasonable  time  after  it  is  made,  it  may  be  given  in 
evidence.  Walsh  vs.  Carroll,  6  Phila.,  590.  Bergnervs.  Pale- 
thorp ,  2  W.  N.,  297.     Gay  vs.  Comstock,  Idem^  532. 

III.  Neglect  to  cancel.  Either  party  to  an  unstamped 
instrument  may  affix  and  cancel  a  stamp  when  a  stamp  duty 
is  imposed  by  federal  laws,  but  the  stamp  must  be  affixed  at 
the  time  the  instrument  is  issued,  or  the  same  will  be  deemed 
invalid.     Voigktv^  McKain,  2  Pittsburg,  522. 

Statement. 

I.  Neglect  in  affidavit.  In  an  action  of  trespass, 
plaintiff's  attorney  swore  that  the  statement  was  true,  to  the 
best  of  his  knowledge  and  belief.  Held,  that,  under  the  rule 
of  court,  the  affidavit  of  the  attorney  was  not  sufficient. 
Warner  vs.  R.  R.,  1  Pa.  Dist.,  247. 

II.  Neglect  in  amending.  Where  the  plaintiff  makes 
an  amended  statement  after  a  sufficient  affidavit  of  defence 
filed  by  defendant  to  the  original  statement,  the  court  will  not 
give  judgment     Fahlnecher  vs.  Harrington,  21  W.  N.,  54. 

III.  Neglect  in  averments,  i.  A  statement  is  suffi- 
cient, which  sets  forth  the  circumstances  under  which  the 
claim  arises,  and  states  explicitly  the  amount  demanded. 
Blancfutrd  vs.  Hunter,  7  Pa.  County,  552.  2.  The  statement 
of  the  plaintiff's  demand,  under  the  act  of  May  25,  1887, 
must  set  forth  in  clear  and  concise  terms  such  averments  of 
&ct  as,  if  not  controverted,  would  entitle  him  to  a  verdict  for 
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the  amount  of  his  claim.     Chestnut  St.  Bank  vs.  Ellis,  i6i 
Pa,,  241.     3.  Under  the  procedure  act  of  1887,  the  plaintiff *s 
statement  of  demand  must  contain  all  the  essential  qualities  of 
a  declaration  at  common  law.     Emmens  vs.  Gebkart,  2  North- 
ampton Co.,  137.     4.  Where  a  plaintiff's  statement,  under  the 
act  of  May  23,  1887,  is  believed  to  be  insufficient,  the  proper 
practice    is    to    demur  thereto,  specifying  the   grounds  of 
demurrer.     Where  such  statement  alleges  contracts  or  notices 
in  writing,  copies  of  the  same  should  be  set  out  and  served 
upon  the   defendant.     Fox  vs.  Brinton,   1    Pa.    Dist.,  608. 
5.  The  statement  filed  must  aver  fitcts,  not  mere  conclusions 
of  law,  and  with  particularity  enough  to  notify  defendant  of 
the  character  and  foundation  of  the  claim  he  is  to  meet.  While 
a  stranger  may,  in  some  cases,  make  affidavit  to  the  statement; 
by  the  act  of  May  25,  1887,  a  sufficient  reason  therefor  should 
appear.     Goldbeck  vs.  Brady ^  5  Lancaster  Review,  17.   DoruA 
vs.  Hc^geman,  Idem,  264.     6.  The  law  does  not  oblige  the 
plaintiff  to  disclose  his  case  in  a  statement  with  the  same  nicety 
and  precision  of  averment,  as  was  required  in  a  declaration ;  the 
object  being  merely  to  inform  the  defendant  with  reasonable 
accuracy  of  the  nature   and  extent  of  the  plaintiff's  claim. 
Murdoch  vs.  Martin,  25  W.  N.,  288.     132  Pa,,  93.     McGary 
vs.    Barr,   Idem,  310.      7.  It   is   sufficient,   if   the  explicit 
averment  of  the  amount  claimed  to  be  due,  required  by  the 
rule,  be  made  in  the  body  of  the  statement ;  it  need  not  be  set 
out  again  in  the  affidavit  supporting  the  statement     Prince  Co. 
vs.  Underman,  2  Pa.  Dist.,  4. 

IV.  Neglect  in  clearness.  When  a  statement  of  claim, 
open  to  objection  for  want  of  perspicuity,  has  not  been 
demurred  to,  no  defect  therein  will  be  fatal,  after  trial  on  the 
merits,  verdict  and  judgment  for  the  plaintiff,  unless  it  is  shown 
to  have  injuriously  affected  the  trial.  In  such  case,  the  proper 
amendment  will  be  considered  as  having  been  made.  CkapiM 
vs.  Iron  Co,,  145  Pa.,  478. 

V.  Neglect  in  copy  filed.  If  no  affidavit  of  defence 
has  been  filed,  a  judgment  will  not  be  reversed,  because  the 
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instrument,  a  copy  of  which  was  filed,  was  not  such  as 
entitled  the  party  to  judgment.  SmUh  vs.  Savings^  lo 
Pa.,  13. 

VI.  Neglect  in  filing.  The  procedure  act  of  May  25, . 
1887,  authorizes  the  filing  and  service  of  plaintiff's  statement 
with  the  writ,  or  at  any  time  thereafter ;  and  the  entry  of 
judgment  for  want  of  an  affidavit  of  defence  at  any  time  on 
or  after  the  return  day,  and  after  filing  and  fifteen  days'  service 
of  the  statement  of  claim  and  of  the  writ.  Weigley  vs.  Teal^ 
23  W.  F.,  521. 

VII.  Neglect  in  form.  i.  A  statement  of  claim  is  not 
in  violation  of  the  act  of  May  25,  1887,  which  uses  the  form 
of  a  declaration,  customary  under  the  old  practice,  if  the  state- 
ment sets  out  a  cause  of  action  with  the  exact  dates,  amounts 
and  particulars  of  contract  sued  upon,  with  no  irrelevant 
matter.  Smitk  vs.  SmUh,  166  Pa.,  563.  2.  A  defect  in  a 
statement,  such  as  is  amendable  by  leave  of  court,  is  cured  by 
the  verdict  of  the  jury.     Allen  vs.  Coal  Co,^  5  Kulp,  404. 

VIII.  Neglectin  serving.  The  act  of  May  25,  1887, 
does  not  require  service  of  the  plaintiff's  statement  within  the 
county  or  state.     Cochran  vs.  Pyle^  10  Pa.  County,  198. 

IX.  Neglect  in  signing,  i  .  A  statement  in  an  action 
of  assumpsit^  under  the  act  of  May  25,  1887,  where  the  plaint- 
iff is  a  corporation,  must  be  signed  by  an  ofHcer  of  the  cor- 
poration and  show  his  title.  Merchants'  Bank  vs.  Brooks^  6 
Pa.  County,  314.  2.  The  act  of  1887  says :  **  The  statement 
shall  be  sig^ned  by  the  plaintiff  or  his  attorney."  Medler  vs. 
Madlinger,  1 2  Pa.  County,  474. 

X.  Neglect  of  date.  A  statement  in  an  action  of 
assumpsit^  which  is  defective  for  the  want  of  date,  is  cured  by  a 
verdict,  so  also  where  the  consideration  for  the  assumption  is 
not  stated.  Lawyers  file  statements,  which  are  often  so  badly 
drawn,  that  their  clients  could  have  drawn  them  as  well.  The 
same  nicety  and  precision  in  averments,  requisite  in  a  declara- 
tion, are  not  requisite  in  a  statement.     Graff  vs.   GraybiU^  i 
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XL  Neglect  of  jurat.  An  amended  statement  must 
be  sworn  to.     Penna.  R,  R,  Co.  vs.  Walsh,  29  W.  N.,  410. 

XII.  Neglect  to  abridge.  Under  the  procedure  act 
of  May  25,  1887,  .different  counts  or  modes  of  stating  the 
same  claim  are  not  permitted.  It  is  not  invalid,  however, 
because  it  is  divided  into  various  paragraphs  separately  num- 
bered. The  length  of  a  statement  is  no  l^;al  objection  to  it, 
for  although  the  statute  provides  that  it  shall  be  concise,  it 
makes  no  provision  for  enforcing  this  requirement,  either  by 
striking  it  off  or  referring  it  to  an  officer  to  reduce  it  to  proper 
dimensions.     Agqtte  vs.  if.  i?.,  33  W.  N.,  573. 

XIIL  Neglect  to  file.  If  the  plaintiff  omits  to  file  his 
statement  till  after  the  time  prescribed  by  the  act,  it  seems  he 
may  still  proceed,  as  if  he  had  declared  at  common  law.  Fort-- 
man  vs.  McFerrin,  13  S.  &  R.,  290. 

XIV.  Neglect  to  give  notice  of  filing.  Under  the 
act  of  May  25,  1887,  neglect  to  serve  a  copy  on  the  defend- 
ant of  the  statement  of  claim  in  assumpsit  filed  will  prevent  the 
plaintiff  from  taking  judgment  for  want  of  an  affidavit  of 
defence.  Fifteen  days'  notice  is  required  by  that  act.  Martin 
vs.  Waters,  127  Pa.,  177. 

XV.  Neglect  to  grant  amendments.  The  plaintiff 
may  amend  his  statement  of  claim  after  a  judgment  has  been 
entered  in  favpr  of  the  defendant  on  a  plea  in  bar,  if  the  appli- 
cation for  the  amendment  is  made  in  good  faith.  Jones  vs. 
Linden,  i  Pa.  Dist,  725. 

XVI.  Neglect  to  serve  copy.  Where  the  plaintiff 
serves  a  copy  of  the  statement  upon  the  defendant  personally,  and 
not  upon  the  attorney  of  record,  a  judgment  entered  for  want 
of  an  affidavit  of  defence  will  be  opened,  if  it  appears  that  the 
defendant's  attorney  had  no  actual  notice  of  the  filing  of  the 
statement.     Weir  vs.  Craige,  1 3  Pa.  County,  46. 

Steamboats.      See ''  Steamships." 

I.  Neglect  in  approaching  wharf,  i  .  A  passenger  in 
a  ferry-boat  was  standing  at  the  door  inside  the  cabin  while 
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the  boat  was  nearing  the  wharf.  The  boat  struck  the  pier 
with  such  force  as  to  throw  the  passenger  to  the  floor,  whereby 
she  sustained  injury.  Held,  that  the  plaintiff  was  not  guilty 
of  contributory  negligence,  and  a  referee  could  give  damages. 
Camden  &  Phila,  Ferry  Co.  vs.  Mofiaghan^  lo  W.  H,,  46. 
2.  It  is  negligence  on  the  part  of  the  engineer  of  a  ferry-boat 
to  allow  it  to  strike  the  slip  with  violence,  whereby  a  passen- 
ger, who  was  standing  on  the  deck  ready  to  land,  was  thrown 
down  and  injured,     Monaghan  vs.  Ferry  Co.,  9  W.  N.,  368. 

II.  Neglect  in  building.  Where  there  has  been  delay 
in  completing  a  steamboat  in  the  time  agreed  upon,  the 
measure  of  damages  would  be,  not  what  it  would  cost  the 
party  to  hire  another  boat  for  the  time,  but  what  would  be  the 
ordinary  hire  of  such  boat ;  and  in  case  of  defective  work, 
what  would  be  the  cost  of  repairs,  and  the  ordinary  hire  of  a 
boat  during  the  time  necessary  to  make  them.  Brown  vs^ 
Foster,  51  Pa.,  165. 

III.  Neglect  in  construction.  In  every  insurance  upon 
a  vessel,  there  is  an  implied  warranty  upon  the  part  of  the 
assured,  that  at  the  time  of  sailing  she  shall  be  seaworthy  for 
the  voyage.  The  hull  shall  be  staunch  and  tight,  and  the 
machinery  properly  constructed,  and  of  sufficient  power. 
Myers  vs.  Ins.  Co.,  26  Pa.,  192. 

IV.  Neglect  in  extinguishing  fires.  Where  the  cargo 
of  a  vessel  takes  fire  without  the  fault  of  the  crew,  the 
damage  done  by  applying  water,  or  by  tearing  up  the  deck  to 
extinguish  the  flames,  is  general  average.  Nimick  vs.  Holmes^ 
25  Pa.,  366. 

V.  Neglect  in  jumping  from  boat.  If  an  accident  hap- 
pened, resulting  in  death  to  a  passenger  on  a  ferry-boat,  by 
jumping  from  it  before  the  vessel  reached  the  wharf,  his  widow 
cannot  recover  dams^es,  for  the  passenger  himself  was  guilty 
of  negligence.     Fish  vs.  Ferry  Co.,  4.  Phila.,  103. 

VI.  Neglect  in  location  of  gang-plank.  The  fact 
that  the  gang-plank  of  a  steamboat  is  left  lying  flat  on  the 
deck  of  the  vessel  opposite  a  staircase,  when  not  in  use,  will 
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not  suffice  in  itself  to  entitle  a  passenger  who  has  stumbled 
over  the  plank  to  recover  damages  from  the  owner  of  the 
steamboat  for  the  injury  sustained.  A  gang-plank  is  a  neces- 
sary appliance  of  a  steamboat,  and  there  is  no  other  place  for 
it  to  lie  except  the  deck  of  the  boat  in  full  view  of  the  pas- 
sengers.    Seddon  vs.  Bickley^  153  Pa.,  271. 

VII.  Neglect  in  management.  Common  carriers  are 
exempt  from  all  damage  resulting  from  an  act  of  God.  Such 
divine  agency  may  be  a  storm,  a  sudden  squall,  an  inundation, 
marine  volcano  or  lightning  ;  and  not  merely  from  their  effects, 
such  as  changes  in  currents,  raising  of  shoals,  bars,  etc  The 
cause  of  the  disaster  must  be  direct  and  violent ;  hence  a  thick 
fog  is  not  included.  Nor  is  the  stranding  of  a  boat  on  a  bar 
an  act  of  Providence,  nor  loss  occassioned  by  an  obstruction 
in  a  river.  Where  a  collision  occurs  on  the  water  between  two 
boats,  it  is  a  peril  of  the  sea  or  river,  although  not  occasioned 
by  an  act  of  God,  and,  in  the  absence  of  negligence,  neither 
vessel  is  liable  to  the  other.     Hays  vs.  Kennedy^  3  Grant,  35 l 

VIII.  Neglect  in  passing  each  other.  Before  a  boat 
has  a  right  to  pass  another,  she  must  take  care  that  the 
occasion  is  proper  in  regard  to  the  safety  of  both  boats.  The 
leading  boat  should  answer  the  signal  of  the  other,  answering 
her  intention  to  pass,  and  in  no  case  attempt  to  cross  her  bow 
and  crowd  upon  her  course.  Panther  vs.  The  Ajax,  1 9  Pittsburg 
Journal,  21. 

IX.  Neglect  in  passing  sailing  vessel.  It  is  the  duty 
of  a  steam  vessel,  when  about  to  pass  a  sailing  vessel,  to  observe 
closely  the  course  of  the  latter,  and  to  regulate  her  own  move- 
ments accordingly.  Bartlesan  vs.  The  Cynthia,  14  Phila.,  411. 
Express  Tilton  vs.  Steamer  Harrisburg^  Idem^  499. 

X.  Neglect  in  steering,  i.  One  who,  in  a  sudden 
emergency,  acts  according  to  his  best  judgment,  or  who, 
because  of  want  of  time  in  which  to  form  a  judgment,  omits  to 
act  in  the  most  judicious  manner,  is  not  chargeable  with  n^li- 
gence.  A  person  while  attempting  to  row  a  boat  across  a 
river,  lost  control  of  it  and  it  swung  around  the  bow  of  one  of 
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several  barges  in  the  tow  of  a  steamboat,  resulting  in  the 
drowning  of  the  oarsman.  Held,  that  the  omission  of  the  cap- 
tain of  the  steamboat  to  back  the  wheel  while  the  deceased 
was  in  the  dangerous  position  may  have  been  a  mistake,  but 
it  was  not  carelessness.  Brown  vs.  French^  104  Pa.,  604. 
2.  The  rule  that  a  steamer  must  change  her  course  for  a  sail- 
ing vessel  because  she  has  superior  powers  of  locomotion,  does 
not  apply  to  a  row-boat,  and  a  steamer  is  not  bound  to  change 
her  course  to  avoid  a  row-boat,  Phila.  &  Reading  R.  R.  vs. 
Adams,  89  Pa.,  31. 

XL  Neglect  in  towing  boat.  The  owners  of  a  steam- 
boat employed  in  towing  boats  or  rafts  is  not  a  common 
carrier.  The  law  is  different  in  Louisiana,  but  in  New  York 
the  law  in  this  respect  is  like  that  of  Pennsylvania.  The  own- 
ers of  steamboats  who  undertake  to  tow  vessels,  are  responsible 
only  for  ordinary  skill,  care  and  diligence.  Leonard  vs.  Hen- 
drickson,  18  Pa.,  40. 

XII.  Neglect  in  towing  flats.  Steamboats  employed 
in  towing  flats  and  other  craft  are  not  liable,  as  such,  as  com- 
mon carriers,  but  only  as  bailees  for  hire,  and  bound  only  to 
ordinary  care,  skill  and  diligence.  In  case  of  mutual  negli- 
gence, where  damage  occurs,  neither  party  can  recover  dam- 
ages. Taylor  vs.  Campbell,  1  Pittsburg,  459. 

XIII.  Neglect  in  transporting  goods,  i.  The  own- 
ers of  steamboats  transporting  goods  or  freight,  are  com- 
mon carriers,  and  are  liable  for  all  losses  in  the  course  of  their 
employment  as  such,  except  those  occasioned  by  the  act  of 
God  or  the  public  enemy.  There  is  a  different  principle  in  the 
case  of  a  (actor  or  consignee ;  he  is  responsible  only  for  negli- 
gence. Harrington  vs.  McShane^  2  W.,  446.  2.  Though  a 
mere  agent,  without  interest,  with  whom  a  contract  is  made  on 
behalf  of  another,  cannot  support  an  action  therein,  yet  when 
he  has  a  beneficial  interest  in  the  performance  of  the  contract 
or  a  special  property,  he  may  support  an  action  in  his  own 
name.  Injuries  to  the  vessel  by  contact  with  floating  ice  in 
the  river,  whereby  the  cargo  became  wet  and  consequently 
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injured,  are  not  such  perils  of  navigation  as  would  exempt  the 

carrier  from  liability.     Steamboat  Co.  vs.  Atkins,  22  Pa.,  524. 

XIV.  Neglect  of  captain.  Where  the  insured,  the 
master  of  a  river  steamboat,  caused  a  barrel  of  turpentine 
to  be  thrown  in  the  furnace  to  increase  the  head  of  steam, 
whereby  the  vessel  was  set  on  fire  and  destroyed,  he  cannot 
recover  his  insurance.  Though  an  insurance  policy  may  pro- 
tect against  losses  through  mere  negligence  and  carelessness, 
yet  it  will  not  protect  against  the  misconduct  of  the  par^ 
insured.     Citizens*  Ins.  Co.  vs.  Marsh,  41  Pa.,  386. 

XV.  Neglect  op  crew.  If,  in  times  of  danger,  the 
crew  should  refuse  to  perform  their  duty,  they  forfeit  all  the 
wages  of  the  voyage.  Every  insurance  on  a  vessel  is  based 
upon  the  condition,  that  the  owners  have  employed  a  compe- 
tent and  faithful  crew  bound  to  exert  themselves  for  the  safety 
of  the  vessel.  In  the  event  of  the  boat  striking  a  rock  and 
sinking,  the  provisions  and  wages  of  the  crew  cannot  be 
charged  against  a  company  that  insured  the  boat,  but  where 
other  men  are  procured  to  save  or  repair  the  injured  vessel,  the 
insurers  are  liable  'for  the  extra  expense.  May  vs.  Ins,  Co,, 
19  Pa.,  312. 

XVI.  Neglect  of  original  carrier,  i.  The  owners 
of  a  steamboat,  on  which  goods  are  reshipped,  are  not  liable 
for  damages  done  to  them  on  another  boat  by  which  they 
were  originally  shipped.  Wilson  vs.  Hays,  2  Pittsburg 
Journal,  200.  2.  Where  goods  are  shipped  by  a  steamboat, 
with  the  right  of  reshipment,  and  there  is  a  provision  in  the 
bill  of  lading  that  the  owners  of  the  second  boat  shall  not  be 
liable  for  injury  done  on  board  the  first,  the  owners  of  the 
second  boat  are  not  rendered  liable  for  such  injury,  because 
they  compelled  payment  of  the  entire  freight  before  delivery 
of  the  goods.     Wilson  vs.  Harry,  32  Pa.,  270. 

XVII.  Neglect  of  the  pilot,  i.  In  an  action  against 
the  owners  of  a  steamboat  for  injury  to  barges  from  collision, 
evidence  may  be  given  of  the  incompetency  of  the  pilot  of  the 
steamer.     Declarations  of  the  pilot,  unless  made  before  or  at 
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the  time  of  the  collision,  and  so  connected  with  it  as  to  make 
them  part  of  the  res  gesta^  are  inadmissible.  The  narrative  of 
an  agent  of  a  past  occurrence  is  not  evidence  against  his  prin- 
cipal. A  steamer  ascending  the  river  is  under  the  control  of 
the  pilot  and  bound  to  keep  clear  of  barges.  Bigley  vs.  Wil- 
liams^  80  Pa«y  107.  2.  Where  a  collision  happens  between 
two  vessels  by  reason  of  the  fault  of  the  pilot  of  one  of  them, 
he  and  his  employers  are  both  liable,  jointly  and  severally,  and 
if  the  employers  pay  the  damage,  they  have  the  right  of 
recovery  from  the  pilot.  A  different  rule  exists  as  to  public 
licensed  pilots  of  maritime  harbors.  The  pilot  alone  is 
liable  to  third  persons.  Campbell  vs.  Williams,  i  Phila.,  198. 
3.  If  a  river  steamer  runs  upon  a  stone  and  knocks  a  hole  in 
her  hull,  the  owners,  as  carriers,  will  not  be  discharged  from 
liability  by  virtue  of  the  clause  in  the  bill  of  lading :  "  The 
dangers  of  the  river  only  excepted,"  but  must  prove  due 
diligence  and  proper  skill  used  to  avoid  the  accident,  and 
that  it  was  unavoidable.     Whiiesides  vs.  Russell,  8  W.  &  S.,  44. 

XVIII.  Neglect  of  wharf  owners.  A  city  owning  a 
wharf  and  receiving  wharfage  from  the  owners  of  a  steamboat 
moored  there,  is  responsible  for  injury  to  the  boat  from  pro- 
jecting piles  of  iron  on  the  wharf,  against  which  the  boat 
struck  and  was  injured.     Pittsburg  vs,  Grier,  22  Pa.,  54. 

XIX.  Neglect  resulting  from  fire.  The  act  of  con- 
gress of  March  3,  185 1,  exempts  owners  of  any  ship  or  vessel 
from  liability  for  loss  of  goods  from  fire  on  such  vessel,  unless 
such  fire  is  caused  by  the  design  or  neglect  of  such  owners. 
This  act  does  not  apply,  however,  to  any  vessel  used  in  rivers 
or  inland  navigation.  Where  dangers  by  fire  are  not  excepted 
in  the  contract  to  carry  freight,  the  owners  of  the  steamboat 
are  liable  for  loss  therefrom.     Mc Bride  \s,  Smyth,  54  Pa,,  251. 

XX.  Neglect  resulting  in   collision,     i.  Where,  in 

case  of  collision,  with  loss,  there  is  a  reasonable  doubt  as  to 

which  party  is  to  blame,  the  loss  must  be  sustained  by  the 

one  upon  which  it  has  fallen.     Bayard  \s.  The  Coal  Valley^ 

3  Pittsburg,  165.     2.  Where  carriers  contracted,  by  their  bill 
102 
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of  lading,  to  deliver  at  the  place  of  destination  safely  and  in 
good  order,  "  the  unavoidable  dangers  of  the  river  navigation 
and  fire  excepted/'  and  the  boat  was  run  into  and  sunk,  and 
the  goods  lost,  without  fault  on  the  part  of  her  master  or  crew, 
it  was  held,  that  the  plaintiffs  could  not  recover.  "  Unavoid- 
able dangers ''  mean  such  accidents  as  are  unavoidable  by  the 
carrier,  supposing  he  has  exercised  all  the  precaution,  care 
and  skill  that  the  law  usually  demands  of  him,  and  this  he 
must  show.  Hays  vs.  Kennedy,  41  Pa.,  378.  3.  Steamboats, 
having  means  of  avoiding  injury  which  other  boats  do  not 
possess,  the  law  exacts  of  them  exertions  proportionate  to 
their  powers.  In  the  present  case,  a  collision  occurred  at  a 
bend  in  the  river,  between  a  steamboat  in  motion  and  a  coal 
boat  moored  to  the  shore.  Holmes  vs.  Watson,  29  Pa.,  457. 
4.  A  schooner,  while  at  anchor,  with  the  proper  lights  up, 
was  run  into  and  sunk  by  a  steamboat  Held,  that  the  steam- 
boat was  liable  for  the  loss.  The  United  States  district  court 
has  jurisdiction  in  admiralty  of  a  libel  for  damages  for  the 
death  of  a  seaman,  whose  death  was  the  direct  result  of  the 
negligence  of  a  steamer  in  causing  a  collision  on  the  high 
seas.  McCloskey  vs.  Steams/tip  Achilles,  13  Phila.,  463. 
25  Pittsburg  Journal,  49.  Coggitis  vs.  Helmsley,  13  Phila., 
464.  5.  Where,  on  a  dark  night,  a  steamboat  in  Delaware 
Bay  had  its  lights  ignited  which  could  be  readily  seen,  it 
was  the  duty  of  an  approaching  bark,  which  had  no  lights 
exposed,  to  give  a  wide  berth  to  the  steamboat.  The  rule 
of  passing  to  the  right,  in  cases  of  vessels  meeting  on  the 
same  line,  is  founded  on  the  supposition  that  each  party  can 
see  the  other.  The  court  cannot  establish  any  rule  to  bind 
vessels  navigating  th^  high  seas  to  carry  signal  lights,  but 
when  one  party  does  this  and  the  other  does  not,  we  will  treat 
the  dark  boat  as  the  wrong-doer,  and  liable  to  make  repara- 
tion. Palmer  vs.  The  Osprey,  i  Phila.,  401.  6.  In  cases  of 
collision  of  vessels,  when  both  parties  are  guilty  of  negligence, 
the  one  cannot  recover  for  damages  arising  therefrom  from 
the  other,  although  the  former  was  guilty  of  less  negligence 
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than  the  latter.  TTie  Panther  vs.  The  Ajax,  3  Pittsburg,  328. 
7.  Where  a  collision  between  two  boats  is  the  result  of  mutual 
negligence,  in  a  suit  against  both,  the  damage  resulting  to  the 
owner  of  the  cargo  in  one  of  the  boats  will  be  equally  divided 
between  the  vessels.  Phanix  Ins.  Co.  vs.  The  Sam  Brown^  34 
Pittsburg  Journal,  250.  8.  However  important  it  may  be  to 
the  steamboat  companies  and  convenient  to  the  public,  that 
their  boats  should  keep  up  their  speed,  the  law  finds  no 
excuse  for  a  collision.  The  force  which  moves  her  is  governed 
by  her  own  will.  She  determines  its  direction  and  intensity, 
and  is  at  rest  when  the  engineer  commands.  There  is  no  hard- 
ship for  her  in  the  rule  that  she  must  give  way  to  a  sailing 
vessel.  Red  Bank  Co.vs.The  Gandy,  i  Phila.,  150.  9.  Where 
a  sailing  vessel  had  failed  to  exhibit  a  torch  upon  the  approach 
of  a  steamboat,  but  exhibited  a  green  light,  and  a  collision 
followed,  it  was  held  that  both  vessels  were  in  fault,  and  a 
decree  was  entered  in  (avor  of  the  schooner  for  half  damages, 
with  costs.  The  Margaret  vs.  The  Catherine  Whiting,  26  Pitts- 
burg Journal,  86. 

XXI.  Neglect,  resulting  in  explosion.  In  an  action 
for  damages  for  personal  injuries  to  a  passenger  by  an  explo- 
sion on  a  steamboat,  on  proof  of  the  injuries,  the  burden  is 
upon  the  defendants  to  show  that  the  explosion  was  not  due 
to  the  negligence  of  the  company  or  its  employees.  Spear  vs. 
R.R.,  119  Pa,,  61. 

XXII.  Neglect  to  abate  speed  in  a  fog.  A  steamer 
is  guilty  of  negligence  in  running  at  full  speed  when  the  night 
is  dark  and  the  atmosphere  thick  and  foggy.  McLaren  vs. 
The  Pennyslvania,  18  Phila.,  525. 

XXIII.  Neglect  to  alter  course.  The  rule  that  every 
steam  vessel  approaching  another  vessel,  so  as  to  involve  risk 
of  collision,  shall  slacken  her  speed,  or,  if  necessary,  stop  and 
reverse,  does  not  require  such  vessel  to  alter  her  course  for  a 
row-boat,  which,  of  all  water  craft,  is  most  easily  handled.  A 
few  strokes  of  the  oars,  in  the  hands  of  competent  men,  will 
take  a  row-boat  out  of  the  path  of  an  approaching  steamer. 
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The  latter  is  confined  to  a  channel,  often  narrow,  whilst  the 
row-boat  requires  but  a  few  inches  of  water  to  float  it  Fischer 
vs.  Ferry  Co.,  124  Pa.,  159. 

XXIV.  Neglect  to  construct.  Where  a  steamship  in 
course  of  construction  is  burnt,  through  the  negligence  of  the 
watchman  of  the  builders,  but  not  imputable  to  the  latter,  the 
contract  in  this  case  absolved  them  from  liability.  Cumber- 
land Steamboat  Co.  vs.  Dialogue,  i  W.  N.,  475. 

XXV.  Neglect  to  deliver  freight,  i  .  A  transporta- 
tion company  may  make  a  contract  for  carrying  beyond  their 
line,  and  is  responsible  for  the  carriage  of  goods  contracted 
for.  Baltimore  Steamboat  Co.  vs.  Brown,  54  Pa.,  77.  2.  The 
owners  of  a  steamboat  are  liable,  as  common  carriers,  for  the 
loss  of  freight  occasioned  by  collision  with  another  boat,  ev» 
though  they  were  not  at  fault.  Hayes  vs.  Kennedy,  2  Pitts- 
burg, 262.  3.  Where  the  receipt  of  the  owner  of  a  steam- 
boat for  goods  shipped  thereon  excepted  the  dangers  of  fire 
while  on  board  the  vessel,  and  the  goods  were  consumed  by 
fire,  the  burden  of  proof  is  on  the  shipper  to  show  negligence 
on  the  part  of  the  steamboat  owner  or  seamen.  Patterson  vs. 
Clyde,  67  Pa.,  500. 

XXVI.  Neglect  to  display  signal  lights.  Masters  of 
steamboats  must  carry,  between  sunset  and  sunrise,  one  or 
more  signal  lights.     Elliott  vs.  The  Nelson,  i  Pittsburg,  6. 

XXVII.  Neglect  to  employ  pilots.  The  act  of  con- 
gress of  August  3,  1852,  holds  the  officers  of  vessels  to  the 
strictest  accountability.  A  captain  has  no  right  to  assume  the 
position  of  a  licensed  pilot,  and  is  liable  to  a  penalty  for  so 
doing.     United  States  vs.  Steatnboat  Science,  5  Phila.,  257. 

XXVIII.  Neglect  to  give  way  to  sailing  vessels. 
I .  The  law  imposes  on  a  vessel  having  the  wind  free  the  obli- 
gation of  getting  out  of  the  way  of  a  vessel  close-hauled,  and 
of  showing  it  had  done  so.  Steam  vessels  are  always  con- 
sidered as  having  the  wind  free,  and  when  in  motion  must 
always  give  way  to  sailing  vessels,  as  the  former  have  control 
of  their  own  movements  by  means  of  their  motive  powers. 
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Lyle  vs.  The  Conestoga,  5  Clark,  95.  Baker  vs.  The  Hibemia, 
Idem,  48.  Red  Bank  Co,  vs.  The  Gandy,  Idem,  482.  2.  It 
is  a  rule  founded  in  reason,  and  long  recognized  in  the  admi- 
ralty, that  on  the  open  seas  vessels  going  free  shall  give  place 
to  those  that  are  going  close-hauled.  A  steamer  is  to  be 
regarded  as  a  vessel  going  free,  and  must  give  way  to  a  sailing 
vessel  going  close-hauled.  A  vessel  being  close-hauled  and 
meeting  a  steamer,  is  not  at  liberty  to  change  her  course. 
Sanderson  vs.  The  ColumbuSy  4  Clark,  493. 

XXIX.  Neglect  to  limit  the  number  of  passengers. 
In  a  suit  against  a  steamboat  to  enforce  the  penalty  for  carry- 
ing an  unlawful  number  of  passengers,  it  appearing  that  the 
persons  in  excess  of  the  allowed  number  aboard  the  boat  were 
intruders  against  the  will  of  the  officers  of  the  boat,  held,  that 
the  penalties  were  not  incurred.  Poor  vs.  The  Geneva,  33 
Pittsburg  Journal,  298. 

XXX.  Neglect  to  notice  fog  signal.  A  steamship, 
upon  hearing  the  fog  signal  of  an  invisible  vessel,  ought  to 
stop  at  once,  without  waiting  for  her  to  come  into  sight.  Ship 
Anna  vs.  Golden  Horn,  14  Phila.,  521. 

XXXI.  Neglect  to  protect  passengers,  i.  In  the 
passage-way  on  a  steamboat  wharf  was  a  swinging  door,  the 
upper  half  of  which  was  of  glass  without  bar  or  guard  before 
it,  A  person  on  a  ferry-boat  passing  out  of  the  cabin  allowed 
the  door  to  swing  back,  when  the  plaintiff,  putting  out  his 
hand  to  stop  it,  broke  the  glass  in  the  door  cutting  his  hand 
and  arm.  In  an  action  for  damages  against  the  ferry  company, 
there  was  no  evidence  of  negligence  on  the  part  of  the  com- 
pany in  the  construction  or  use  of  the  door  or  its  want  of 
fitness  for  the  purpose  for  which  it  was  applied,  and  hence  the 
court  ordered  a  compulsory  nonsuit.  Hayman  vs.  R,  R.,  118 
Pa.,  508.  20  W.  H.,  466.  2.  The  owners  of  a  steamboat 
cannot  be  held  liable  for  the  act  of  a  sailor  in  hastily  pushing 
to  a  door  and  thereby  crushing  the  finger  of  a  passenger  who 
had  negligently  placed  her  hand  in  the  space  between  the  door 
and  its  frame.     Every  child  is  taught  to  open  and  shut  a  door 
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by  its  handle,  and  not  place  its  finger  in  the  crack  by 
the  hinges.  Hannigan  vs.  Navigation  Co,^  23  W.  N.,  576. 
3.  Evidence  showing  that  an  explosion  from  some  unknown 
cause  upon  a  steamboat,  resulting  in  the  death  of  a  passenger, 
raises  a  presumption  of  negligence,  and  the  carrier  is  responsi- 
ble in  damages,  unless  he  can  satisfy  the  jury  that  he  exercised 
due  care.     Spear  vs.  ^.  ^.,  5  Pa.  County,  395. 

XXXII.  Neglect  to  remove  snow  from  deck.  It  is 
not  negligence  on  the  part  of  a  ferry  company  to  bx\  to  remove 
the  snow  from  its  deck  during  the  progress  of  a  snow-storm, 
even  if  the  snow  renders  the  deck  slippery  and  difficult  to  walk 
upon.     Feamvs,  Feny  Co.,  143  Pa.,  122. 

Steam  Boilers. 

Neglect  of  mill-owners.  One  who  is  exercising  a 
public  business  which  requires  the  use  of  a  steam  engine,  is 
responsible  for  injury  to  another,  which  is  the  consequence  of 
its  insufficiency.     Spencer  vs.  Campbell,  9  W.  &  S.,  32. 

Steam  Engine. 

Neglect  in  working.  To  work  the  engine  under  an 
extraordinary  head  of  steam  is  an  act  of  rashness.  The 
operator  is  bound,  not  only  to  use  due  care,  but  to  possess  a 
competent  share  of  skill.  Spencer  vs.  Campbell,  9  W.  ft  S.,  32. 

Steamships. 

I.  Neglect  in  representations  of  agent.  The  representa- 
tions made  by  a  foreign  agent  of  a  steamship  company  as  to 
transportation  of  passengers  and  baggage  from  port  to  port 
are  binding  on  the  company,  and  if  a  part  of  the  carriage  was 
performed  by  other  corporations,  resulting  in  the  loss  of  a 
trunk  of  a  passenger,  the  plaintiff  is  justified  in  inferring  that 
such  subordinate  carriers  were  the  agents  of  the  defendant. 
Maskos  vs.  Steatnship  Co.,  11  W.  N.,42. 

II.  Neglect  in  unloading  cargo.  Where  a  steamship 
company  made  a  special  contract  with  a  stevedore  to  unload 
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its  cargo,  who  used  his  own  machinery  and  planks  to  do  so, 
and  by  his  carelessness  occasioned  an  accident  to  a  seaman, 
held,  that  the  question  whether  the  stevedore  was  an  agent  of 
the  company  or  an  independent  contractor,  and  whether  the 
plaintiff  was  a  fellow-servant  in  a  common  employment,  were 
properly  submitted  to  a  jury.  Hass  vs.  Pfdla,  &  Southern 
Steamship  Co.,  88  Pa.,  269. 

III.  Neglect  OF  baggage  of  passenger.  An  ocean  steam- 
ship company  is  not  responsible  as  a  common  carrier  or  an  inn- 
keeper for  the  baggage  of  a  passenger  which  he  keeps  in  his 
own  possession  in  his  state-room,  but  must  answer  in  such 
cases  for  its  negligence,  like  other  bailees  for  hire.  American 
Steamship  Co,  vs.  Bryan,  83  Pa.,  446. 

IV.  Neglect  of  captain.  A  captain  of  a  passenger 
steamer  is  empowered  to  receive  passengers  on  board,  but  it  is 
necessary  to  this  power  that  he  be  authorized  to  admit  that 
his  principal  or  any  servant  of  his  principal  has  been  guilty  of 
negligence  in  receiving  them.  American  Steamship  Co.  vs. 
Landreth,  102  Pa.,  136.     108  Pa.,  264. 

V.  Neglect  to  deliver  goods.  After  goods  have  been 
landed  by  a  steamship  on  its  wharf,  the  owner  or  consignee  has 
a  reasonable  time  within  which  to  remove  them,  during  which 
the  liability  of  the  carrier  as  an  insurer  continues.  After  such 
reasonable  time,  the  liability  of  the  carrier  becomes  modified, 
and  it  is  only  bound  to  exercise  ordinary  care  to  secure  the 
safety  of  the  goods.  National  Line  Steamship  Co.  vs.  Smart, 
107  Pa.,  492. 

VI.  Neglect  to  provide  for  safety  of  passengers. 
The  neglect  of  a  steamship  company  to  provide  a  hand-rail  in 
the  saloon  which  passengers  might  grasp  in  the  event  of  a  sud- 
den lurch  of  the  vessel,  is  negligence,  and  declarations  of  the 
captain,  made  at  the  time  of  an  accident,  that  a  hand-rail  was 
needed,  and  the  fact  that  subsequently  he  had  one  made,  are 
^p^sXo{\^<tres gesUB.  Landrethss,  Steamship  C<7.,  11  W.  N.,416. 
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I.  Neglect    by  gambung  in.     i.  Where   transactions 
take  place  in  stocks  on  margins,  and  none  are  actually  bought 
or  sold  or  intended  to  be,  such  transactions  are  illegal,  immoral 
and  against  public    policy.     The    courts    will    not    enforce 
such  contracts.     Collins  vs.  Nevin^  30  Pittsburg  Journal,  238. 
2.  Whether  a  contract  is  a  wagering  one,  is  a  question  for  the 
jury.     Notes  given  to  a  broker  to  cover  losses   incurred  in 
stock  gambling  operations  are  void.     Fareira  vs.  Gabell,  89 
Pa.,  89.     6  W.  H.,  490.     3.  A  wagering  contract  is  one  in 
which  the  parties  in  effect  stipulate  that  they  shall  gain  or  lose 
upon  the  happening  of  an  uncertain  event  in  which  they  have 
no  interest  except  therefrom ;  and  whether  the  contract  is  a 
wagering  one  or  not,  is  for  the  jury  to  decide,  unless  the  entire 
contract  is  in  writing.     Gaw  vs.  Bennett  153  Pa.,  247.    4.  A 
judgment  entered   upon  a  bond  with  warrant   of   attorney 
originally  entered  to  cover  margins  in  a  stock  gambling  trans- 
action, will  not  be  enforced  in  the  hands  of  an  assignee.    The 
giving  of  a  declaration  of  no  set-off  by  the  obligee  will  not  pre 
elude  him  from  defending  against  an  assignee  who  has  never 
seen  such   declaration.     Griffith's  Appeal,   16  W.    N.,  249. 
5.  Purchases  and  sales  of  stock  are  not  necessarily  gambling 
transactions,  though  made  partly  or  wholly  on  credit.  Hopkins 
vs.  O'Kane,  36  W.  H.,  475.  6.  There  is  no  presumption  that  a 
transaction  in  stocks,  upon  a  margin,  is  a  gambling  transaction. 
If  the  stock  be  actually  bought  and  delivered,  the  transaction  is 
legitimate.    McNaughtonvs.Haldeman,  5  Delaware  Co.,  278. 
7.  A  transaction  in  stocks  by  way  of  margin,  settlement  of 
differences,  and  payment  of  gain  and  loss,  without  intending 
to  deliver  the  stocks,  is  a  mere  wager.     Maxton  vs.  Gheen,  75 
Pa.,   166.     Waugh  vs.  Beck,  34  Pittsburg  Journal,    197. 
North  vs.  PhilUps,  89  Pa.,  250.     Peters  vs.  Grim,  3  Northamp- 
ton Co.,  121.     8.  Money  paid  in  settlement  of  differences  in 
stock  transactions  on  margins  cannot  be  recovered  back  under 
the  act  of  April  22, 1794,  providing  for  the  recovery  of  money 
lost  at  play.     Merriam  vs.  Grain  Exchange,  i  Pa.  County,  478. 
9.  A  purchase  of  stock  for  speculation  even  when  done  merely 
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on  margtn,  is  not  necessarily  a  gambling  transaction.  If  there 
is  not,  under  any  circumstances,  to  be  a  delivery  as  part  of  and 
completing  a  purchase,  then  the  transaction  is  a  mer6  wager ; 
but  if  there  is,  in  good  &ith,  a  purchase,  then  the  delivery 
may  be  postponed,  or  made  to  depend  on  a  future  condition, 
and  the  stock  carried  on  margin  in  the  meanwhile  Peters  vs. 
Grim,  149  Pa.,  163.  10.  Where  a  minor  enters  into  stock 
gambling  operations  through  the  medium  of  a  broker,  he  can 
recover  from  the  broker  the  amount  of  margin  deposited  with 
him.  Ruckizfy  vs.  De  Haven,  97  Pa.,  202.  1 1 .  A  contract 
to  purchase  shares  of  stock  without  the  intention  to  deliver  or 
receive  them,  is  a  gambling  contract  Stnitk  vs.  Tfiomas,  2 
York  Record,  14.  28  Pittsburg  Journal,  309.  12.  A  pur- 
chase and  sale  of  stocks,  although  upon  speculation,  is  not  a 
gambling  transaction,  if  the  stocks  are  delivered.  A  court  of 
equity  will  not  lend  its  aid  to  a  party  std  juris  to  recover  the 
money  he  has  invested  and  lost  in  stock  gambling.  '  Stewart 
vs.  PameUy  147  Pa.,  523.  13.  Promissory  notes  given  as  a 
margin  to  cover  a  rise  or  Hadl  of  stocks  not  actually  paid  for  or 
delivered^  are  the  instruments  of  a  wager  and  cannot  be  recov- 
ered. Swarts's  Appeal,  3  Brewster,  131.  Thomas  vs.  Smith, 
7  W.  N.,  390.  Thompson's  Estate,  1 1  W.  "N.,  371.  14.  Where 
stocks  are  not  intended  to  be  delivered,  but  settled  for  only  in 
differences,  it  is  a  gambling  contract  and  incapable  of  enforce- 
ment.    Thompson's  Estate,  15  Phila.,  532. 

II.  Neglect  in  assigning  certificates  in  blank,  i  .  It 
is  the  duty  of  the  holder  of  a  certificate  of  stock  to  guard 
against  the  fraudulent  insertion  of  a  name  in  the  instrument, 
signed  in  blank.  AuU  vs.  Colket,  2  W.  N.,  322.  2.  A  cor- 
poration is  trustee  of  its  stockholders,  and  is  bound  to  proper 
vigilance  and  care  in  the  transfers  of  stock.  Where  the  power 
of  transfer  was  dated  thirteen  years  before,  it  was  a  suspicious 
circumstance,  and  should  have  led  to  inquiry.  If,  however, 
there  was  negligence  on  the  part  of  the  owner  of  the  stock  in 
placing  the  certificates  in  the  hands  of  a  party  with  the  blanks 
endorsed  uncancelled,  the  party  could  not  recover  for  a  fraud- 
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ulent  transfer.  Where  one  of  two  parties,  who  are  equally 
innocent  of  actual  fraud,  must  lose,  the  one  whose  misplaced 
confidence  has  occasioned  the  loss  shall  not  throw  it  upon  the 
other.  Penna,  R.  R's  Appeal,  86  Pa.,  80.  3.  If  the  owner  of 
stock  voluntarily  give  certificates  with  blank  assignment  and 
power  to  make  transfers  to  his  brokers,  who  betray  the  confi- 
dence reposed  in  them,  such  owner  must  sufler  the  loss,  rather 
than  innocent  strangers.  The  principle  applies  to  pledges  of 
stock,  and  one  who  purchases  from  the  pledgee  may  hold 
against  the  pledgor.     Wood's  Appeal,  92  Pa.,  390. 

III.  Neglect  in  buying  on  margin,  i.  An  agreement 
for  the  purchase  of  stocks  on  margins,  without  any  intention 
of  delivering  or  receiving  the  stock,  is  a  gambling  contract, 
which  will  not  support  an  action  between  the  parties  thereto. 
Ports  ws,  Dunlap,  no  Pa.,  177.  2.  A  transaction  in  stocks 
or  other  commodities  by  way  of  margin,  settlement  of  difler- 
ences,  and  payment  of  gain  or  loss,  without  intending  to 
deliver  the  commodities  sold,  is  a  wagering  or  gambling  trans- 
action and  unlawful.     Waugh  vs.  Beck,  1 14  Pa.,  422. 

IV.  Neglect  in  disposing  of.  Directors  of  a  railroad 
company  have  no  power  to  dispose  of  its  stock  at  less  than  the 
price  fixed  in  the  charter.  A  sale  at  a  less  price  is  void  in  law. 
Sturges  vs.  Stetson,  3  Phila.,  304.  Fusich  vs.  Sturges, 
Idem,  312. 

V.  Neglect  in  fraudulently  issuing.  The  president 
of  a  railway  company  fraudulently  issued  certificates  of  stock, 
properly  signed  and  sealed,  in  excess  of  the  amount  author- 
ized by  law.  Held,  that  purchasers  of  such  stock,  or  holders 
of  it  as  collateral  security,  were  entitled  to  relief  as  bona  fide 
purchasers  on  the  faith  of  certificates  issued  by  the  company. 
Impossibility  of  specific  performaiice  is  no  reason  for  dismiss- 
ing the  bills.  Willis  vs.  Fry,  1 3  Phila.,  33.  Willis  vs.  PkUa- 
delpJtia  &  Darby  R,  R,,  6  W.  N..  461. 

VI.  Neglect  in  sale.  i.  The  ordinary  measure  of 
damages  in  a  breach  of  contract  for  the  sale  of  stock  is  the 
difference  between  the  market  price  at  the  time  of  the  breach 
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and  the  contract  price.  It  is  not  necessary  to  resell  the  stock 
on  the  market  to  fix  the  amount  of  damages.  Mobley  vs. 
Morgan,  34  Pittsburg  Jotunal,  201.  2.  The  measure  of 
damages  for  a  breach  of  contract  to  replace  borrowed  stock  is 
the  highest  price  it  has  reached  between  the  breach  and  the 
trial.     Musgrave  vs.  Becketidorff^  53  Pa,,  310. 

VII.  Neglect  of  owner.  Where  an  owner  of  stock 
leaves  his  certificates  with  a  broker,  accompanied  with  a  blank 
power  of  attorney  to  sell  and  transfer  the  same,  and  the  broker 
pledges  them  for  his  own  debt  to  a  pledgee  without  notice  of 
the  fraud,  the  owner  of  the  stock  is  estopped  from  setting  up 
his  ownership  against  such  innocent  pledgee  who  has  advanced 
money  thereon.     Burton's  Appeal^  93  Pa.,  214. 

VIII.  Neglect  of  stockholders  to  fay  assessments. 
The  original  stockholders  of  a  company  are  liable  for  the  full 
par  value  of  stock  subscribed  for  by  them,  including  assess- 
ments previously  due  but  not  called  for  until  after  the  assign- 
ment of  the  stock.  That  such  transfer  was  made  by  the  stock- 
holders in  good  faith  and  without  knowledge  of  the  corpora- 
tion's insolvency,  is  immaterial.  Sharon  Savings  Bank  vs. 
Mtsserstmthy  8  W.  N.,  91. 

IX.  Neglect  to  deuver.  i.  A  contract  to  purchase 
shares  of  stock  without  the  intention  to  deliver  or  receive  them 
is  a  gaming  contract,  and  is  not  enforceable  at  law.  Bona  fide 
time  contracts  about  real  subjects  of  purchase  and  sale  are 
valid,  although  they  may  be  affected  by  the  rise  and  fall  of 
the  market ;  for  the  losing  party  has  something  for  his  money. 
Brucis  Appeal^  55  Pa.,  294.  2.  A  contiact  to  sell  **  short" 
shares  of  stock,  where  there  is  to  be  no  delivery,  is  a  mere 
gambling  contract  and  void.  Dickson  vs.  Thomas,  10 
W.  H.,  112.  3.  Where  there  is  no  trust  relation  between 
the  parties  and  no  obligation  to  deliver  specific  stock,  the 
measure  of  damages  for  failure  to  deliver  stock  is  the  market 
value  of  the  stock  on  the  day  it  should  have  been  delivered, 
with  interest  to  the  day  of  trial.  Huntingdon  R.  R.  vs.  English, 
86  Pa.,  247.     North  vs.  Phillips,  89  Pa.,  250.     4.  A  trans- 
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action  in  stocks  by  way  of  margin,  settlement  of  diflferences  and 
payment  of  gain  or  loss,  without  intending  to  deliver  the  stocks, 
is  a  mere  wager.  It  will  not  do  to  say,  however,  because  there 
is  so  much  gambling  in  stocks,  that  every  sale, ''  short "  as  it 
is  termed,  is,  ipsofacto^  a  wager.  Maxton  vs.  Green^  75  Pa«,  168. 
5.  When  there  is  a  duty  on  a  party  to  deliver  stocks  or  securi- 
ties at  a  particular  time,  which  duty  has  not  been  fulfilled,  he 
is  liable  for  the  highest  price  in  the  market  between  that  time 
and  the  trial.  Neiler  vs.  Kelley^  69  Pa.,  403.  6.  When  stocks 
are  bought  and  sold,  although  upon  speculation,  if  they  are  to 
be  delivered,  it  is  not  a  gambling  transaction.  Bona  fide  time 
contracts  for  sales  of  stocks  are  legitimate.  Smith  vs.  Bouvier^ 
70  Pa.,  325. 

X.  Neglect  to  endorse  certificate.  The  bare  &ct 
of  the  loss  of  a  certificate  of  stock,  endorsed  in  blank,  is  not 
evidence  of  such  culpable  carelessness  on  the  part  of  the 
holder  as  would  enable  the  finder  to  transfer  the  ownership  of 
it  Where  one  of  two  innocent  men  must  suffer  loss,  the  rule 
is,  prior  in  tempore ^  prior  in  jure.       BiddU  vs.  Bayard^  13 

Pa.,  150. 

XI.  Neglect  to  sell.  Where  a  creditor  holds  stock,  as 
collateral  security  for  the  payment  of  a  note,  he  is  not  bound, 
at  the  maturity  of  the  note  and  its  non-payment,  to  sell  the  stock 
without  notice  from  the  debtor  directing  him  to  do  so.  O'Neill 
vs.  Whigham,  87  Pa.,  394. 

XII.  Neglect  to  tender.  Where  there  is  no  formal  tender 
of  the  stock,  the  measure  of  damages,  in  an  action  for  breach  of 
contract  to  purchase,  is  the  difference  between  the  contract  price 
and  the  market  value  of  the  stock  at  the  time  of  delivery,  with 
interest.     Corser  vs.  Hale,  149  Pa.,  274. 

XIII.  Neglect  to  transfer.  A  mandamus  for  the  trans- 
fer of  stock  will  not  be  granted  where  the  grantor  has  an  ade- 
quate remedy  in  an  action  on  the  case  for  damages.  Binmng- 
ham  Ins.  Co.  vs.  Comm.,  92  Pa.,  72. 
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I.  Neglect  to  pay.  An  implied  contract  to  pay  for  storage 
will  arise  where  one  person  leaves  his  goods  upon  the  property 
of  another.  A  mere  notice  by  the  owner  to  remove  the  goods 
not  complied  with,  will  not  prevent  the  owner  from  electing  to 
permit  the  goods  to  remain  and  recovering  storage.  Grove  v^. 
Barclay^  io6Pa.,  155. 

II.  Neglect,  RESULTING  in  loss.  The  law  will  not  impute 
negligence  on  the  part  of  the  bailee  in  the  loss  of  an  article  left 
in  storage,  until  the  contrary  be  shown.  The  bailee,  however, 
must  clearly  prove  at  the  outset  the  manner  in  which  the  goods 
were  lost.  Clark  vs.  Spence^  10  W.,  335. 

Storekeepers. 

I.  Neglect  in  removing  goods.  The  proprietor  of  a 
store  who  has  sold  his  waste  paper  to  a  dealer,  who  sent  his 
employees  to  take  it  away,  is  not  responsible  for  the  negli- 
gence of  such  employees  while  engaged  in  removing  it.  The 
immediate  employer  is  alone  responsible  for  the  acts  of  his 
servants.  In  the  present  case,  a  passer-by  was  struck  and  inj  ured 
on  the  sidewalk  by  a  bag  of  waste  paper  thrown  from  the  win- 
dow of  the  store.     McCullough  vs.  Hemingway^  16  Phila.,  158. 

II.  Neglect  in  selling  to  employees.  The  act  of 
April  29,  1874,  was  enacted  to  do  away  with  what  were  termed 
company  stores,  and  the  withholding  of  wages  due  employees 
to  pay  store  bills.  But  it  was  not  the  purpose  of  the  act  to 
restrict  employees  from  dealing  in  such  stores  if  they  preferred. 
Evans  vs.  Coal  Co.,  6  Kulp,  351. 

III.  Neglect  to  protect  property  of  customers. 
I .  The  proprietor  of  a  clothing  house  is  not  liable  for  the  loss 
of  a  pocket-book  from  a  vest  taken  off  and  laid  on  the  counter 
by  a  customer  at  the  request  of  a  salesman,  while  he  tries  on 
a  new  vest  Goff  vs.  Wanamaker,  7  Lancaster  Review,  128. 
25  W.  N.,  358.  2.  Where  valuables  of  a  customer  are  stolen 
from  the  compartment  of  a  clothing  store,  where  such  customer 
has  changed  his  clothes,  the  proprietor  is  liable,  as  it  was  his  duty 
to  provide  a  safe  place  of  deposit  for  valuables.  Mc  Collin  vs.  Reed^ 
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16  W.  N.,  287.  3.  A  shopkeeper  by  opening  his  store  invites 
the  public  to  transact  business  there,  and  impliedly  contracts 
that  no  harm  or  damage  that  could  reasonably  be  averted  shall 
happen  to  the  persons  of  those  so  coming  or  to  such  property 
as  they  usually  carry  with  them.  If  a  customer,  while  making 
or  examining  his  purchases,  be  invited  by  the  dealer  to  lay 
aside  his  watch,  money  or  other  property  which  he  usually 
carries  with  him,  he  has  committed  such  goods  to  his  custody. 
In  the  present  case,  a  party  purchasing  and  trying  on  a  suit 
of  clothes,  placed  his  watch,  at  the  suggestion  of  the  salesman, 
in  a  drawer  in  the  store,  from  which  it  was  feloniously 
abstracted.      Woodruff  vs.  Painter^  150  Pa.,  91. 

Street  Cars,     See  "  Railways." 

Streets. 

I.  Neglect  by  encroaching  upon.  An  encroachment 
on  the  streets  of  a  city  is  a  nuisance  which  will  be  enjoined  at 
suit  of  the  city.  Time  is  no  bar  to  such  action.  City  vs.  Fri- 
day, 6  Phila.,  275. 

II.  Neglect  by  erection  of  nuisances.  The  con- 
struction and  maintenance  of  a  market-house  on  the  public 
highway  is  a  nuisance,  and  is  as  liable  to  punishment  when 
done  by  a  public  corporation  as  by  private  individuals.  Wlart- 
man  vs.  Philadelphia,  33  Pa.,  202. 

III.  Neglect  by  repairing.  When  corporate  officers 
repair  the  streets  of  a  borough,  they  do  not  subject  the 
borough  to  an  action  by  an  individual  for  consequential  injuiy 
to  his  property  by  such  improvement  Green  vs.  Reading,  9 
W.,  382. 

IV.  Neglect  in  changing  the  grade,  i.  By  the  act 
of  May  24,  1878,  where  borough  authorities  change  the  grade 
or  lines  of  any  street  or  alley,  or  in  any  way  alter  or  enlarge 
the  same,  thereby  causing  damage  to  the  owners  of  land 
abutting  thereon,  without  the  consent  of  the  owners,  such 
owners  shall  be  entitled  to  compensation.     Beltzhoover  Bar- 
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ough  vs.  Gollings,  loi  Pa.,  294.  2.  The  owner  of  property 
abutting  on  a  public  street  is  entitled  to  damages  for  change 
of  grade,  although  he  has  no  title  to  land  occupied  by  the 
street  Hobson  ws.  Philadelphia,  150  Pa.,  595.  3.  Under  the 
constitution  of  this  state,  a  property  holder  is  entitled  to 
recover  damages  for  an  injury  caused  by  the  change  of  grade 
of  a  street,  although  the  change  of  grade  was  made  at  his 
request  Lewis  v^.  Darby ^  166  Pa.,  613.  4.  Where  a  city 
changes  the  grade  of  a  street,  it  is  bound  to  compensate  abut- 
ters for  consequential  injuries  to  their  property.  WUkesbarre 
Manuf.  Co.  vs.  WUkesbarre,  5  Kulp,  333.  Conemaugh  vs. 
Schwable,  i  W.  H.,  55.  Turner^ s  Petition,  4  W.  N.,  443. 
Kennedy  vs.  Ry.  Co.,  2  W.  N.,  505. 

V.  Neglect  in  constructing  a  crossing.  In  an  action 
by  a  foot  passenger  against  a  municipality  for  injuries  result- 
ing from  a  defect  in  the  flagstones  of  a  crossing,  it  is  error  to 
leave  to  the  jury  whether  there  was  any  necessity  for  the  bor- 
ough to  construct  such  crossii^.  The  jury  can  only  decide, 
whether  it  was  constructed  in  so  negligent  a  manner  as  to 
cause  the  injury.     Boston  Borough  vs.  Neff,  102  Pa.,  474. 

VI.  Neglect  in  contracts  for  paving.  Contracts  for 
paving,  lawfully  made  at  the  discretion  of  municipal  authorities, 
are  binding  upon  the  landowners  charged  with  the  payment 
of  the  price  of  paving,  though  injudiciously  made ;  but  they 
are  entitled  to  have  such  contracts  performed  substantially  in 
all  things  according  to  their  terms.  Pepper  vs.  Philadelphia, 
1 14  Pa.,  96. 

VII.  Neglect  in  crossing.  Due  and  ordinary  care  is 
to  be  exercised  in  crossing  public  streets.  A  man  is  bound  to 
look  where  he  is  going,  when  he  is  about  to  cross  a  street 
where  horses,  wagons  and  cars  have  equal  rights  with  Iiimself. 
Schmidt  vs.  McGUl,  120  Pa.,  412.  Buzby  vs.  Tract  on  Co., 
126  Pa.,  559. 

VIII.  Neglect  in  deed  to  abutting  lots.  The  grantee 
of  a  town  "lot  abutting  on  a  street  opened  for  public  use  takes 
a  fee  to  the  centre,  although  the  description  adopts  the  sides  as 
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the  boundary.     The  grantees  are  entitled  to  damages  for  the 

opening  of  such  street.     Lehigh  Street,  In  re.  Six  Pa.,  85. 

IX.  Neglect  in  excavating,  i.  In  an  action  against  a 
city  for  injuries  in  leaving  unguarded  an  excavation  in  a  high- 
way, the  responsibility  cannot  be  shifted  on  a  contractor,  unless 
his  contract,  at  the  time  of  the  accident,  was  in  writing,  and 
executed  according  to  the  requirements  of  the  act  of  June  i, 
1885.  Hepburn  vs.  Philadelphia,  149  Pa,,  335.  2.  A  muni- 
cipal corporation  is  not  liable  for  damages  resulting  from  the 
digging  of  a  trench  in  one  of  its  public  streets  by  a  private 
individual,  under  a  license  from  the  authorities,  for  the  purpose 
of  connecting  with  the  main  conduit  water  pipes,  and  neglect- 
ing properly  to  fill  up  the  same.  West  Chester  vs.  Apple,  35 
Pa.,  284. 

X.  Neglect  in  grading,  i.  Damages  for  injury  to 
land  by  grading  a  street  belong  to  the  owner  at  the  time  of  the 
grading.  Bauman  vs.  New  Castle,  12  Pa,  County,  22.  2.  A 
city  is  not  bound  for  the  mere  consequences  of  filling  up  a 
street  to  grade  it,  if  there  be  no  negligence  or  want  of  proper 
skill  in  doing  the  work,  causing  an  injury  to  the  lot  of  the 
adjoining  proprietor.  Broamall  vs.  Chester,  2  Delaware 
Co.,  252.  3.  In  an  action  for  damages  for  a  change  of  grade 
of  a  street,  the  measure  of  damages  is  the  difference  between 
the  market  value  of  the  land  before  and  after  the  change  of 
grade.  Chambers  vs.  South  Chester,  4  Delaware  Co.,  346. 
4.  Municipal  corporations  are  not  answerable  for  any  injuiy 
arising  from  the  grade  which  they  give  to  their  streets- 
Charlton  vs.  Allegheny  City,  i  Grant,  208.  3  Pittsburg  Jour- 
nal, 285.  5.  The  commissioners  of  a  diistrict,  who  are  author- 
ized to  grade  and  pave  a  public  street,  are  liable  for  injuries 
accruing  to  a  private  right  of  way  down  which  the  water  from 
the  street  is  diverted.  They  are  bound  to  make  provision  for 
carrying  off  waste  water.  CommWs  vs.  Wood,  10  Pa.,  93. 
6.  Where  a  city  so  negligently  graded  a  street  by  piling  up 
dirt  and  stones  adjacent  to  the  wall  of  a  landowner  without 
strengthening  it,  so  that  the  dirt  slid  down  on  the  lot,  held, 
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that  the  city  was  liable  for  damages.  Gardner  vs.  Scranton,  i 
Pa.  Dist.,  805.  7.  In  an  action  of  trespass  against  a  con- 
tractor engaged  in  grading  a  street,  to  recover  damages  for 
filling  in  a  part  of  defendant's  lot  and  destroying  his  vege- 
tables and  fences,  evidence  that  the  lot  was  benefited  by 
the  act  is  inadmissible.  Hurley  vs.  Janes^  165  Pa.,  34. 
8.  The  motives  of  city  officials  in  changing  the  grade  of 
streets,  resulting  in  obstructing  the  flow  of  water,  is  not 
an  object  of  inquiry,  if  they  have  authority  to  make 
such  changes.  Mayor  of  Philadelphia  vs.  Randolph,  4 
W.&S.,  514.  9.  Where  an  ordinance  directs  the  grading 
of  a  street,  and  fixes  no  grade  for  the  same,  the  natural  grade 
should  be  adopted.  PUtsburg  vs.  King^  24  Pittsburg  Jour- 
nal, 189.  10.  The  cutting  down  of  a  street,  consequent 
upon  the  reduction  of  a  grade,  whereby  the  buildings  of  an 
adjacent  ovmer  are  injured,  is  not  the  subject  of  legal  com- 
pensation in  any  form.  O'Connor  ws,  Pittsburg,  18  Pa.,  189. 
Ridge  St.,  In  re,  29  Pa.,  391.  11.  Where  an  excavation 
resulted  in  defendant's  lot  through  the  grading  of  a  street,  into 
which  a  policeman  fell  while  in  pursuit  of  a  fugitive,  and  was 
killed,  the  court  granted  a  compulsory  nonsuit  in  an  action 
brought  by  the  widow  of  the  officer,  no  negligence  on  the 
part  of  the  defendant  being  shown.  Woods  vs.  Lloyd,  i 
Monagban,  254. 

XI.  Neglect  in  location.  Grading  and  repairing  a 
street  and  allowing  property  owners  to  build  sidewalks  along 
it,  in  accordance  with  an  improper  location,  will  not  defeat  the 
right  of  the  borough  to  re-establish  the  original  line  of  the 
street.     Kopfvs,  Utter,  10 1  Pa.,  27. 

XII.  Neglect  in  notice  of  opening.  Where  a  statute 
requires  publication  of  notice  in  a  certain  form  prior  to  the 
opening  of  a  street,  the  opening  of  it  without  such  notice  is 
unlawful,  and  subjects  those  engaged  in  it  entering  upon  pri- 
vate property  to  an  action  of  trespass.  Tyler  vs.  Bowen,  i 
Pittsburg,  225.     2  Pittsburg  Journal,  204. 

XIII.  Neglect  in  obstructing,     i.  An  unreasonable 
10s 
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obstruction  of  a  highway  is  a  nuisance,  for  which  an  indictment 
will  lie.  It  is  not,  however,  every  obstruction  on  a  highway 
that  constitutes  a  nuisance  per  se.  This  is  a  question  of  iact 
for  a  jury.  The  erection  of  liberty  poles  is  a  custom  sanc- 
tioned by  time,  and,  unless  forbidden  by  the  authorities,  is  a 
lawful  license  incident  to  citizenship.  If  such  pole  was  care- 
fully erected  from  good  material  and  sufficiently  secured,  so 
that  a  careful  person  would  have  apprehended  no  danger 
therefrom,  it  was  not  a  nuisance  per  se^  and  damages  could 
not  be  obtained  from  a  municipality  because  during  a  heavy 
wind-storm  the  pole  broke  and  injured  a  pedestrian.  Alle- 
gheny vs.  Zimmerman,  95  Pa,,  287.  2.  A  borough  is  not 
liable  for  an  injury  which  occurred  by  reason  of  the  habitual 
dangerous  occupation  of  the  street  in  coasting,  known  to  the 
borough  authorities.  The  responsibility  is  upon  the  police,  for 
whose  neglect  of  duty  the  borough  is  not  liable.  Brumbaugh 
vs.  Bedford,  40  Pittsburg  Journal,  462.  3.  The  owner  in  fee 
of  a  property  abutting  on  a  public  street  has  no  right  to  erect 
anything  upon  or  over  the  street  to  the  inconvenience  of  trav- 
ellers, who  have  the  right  to  its  unobstructed  use.  In  the 
present  case,  the  upper  part  of  the  building  protruded  over  a 
portion  of  the  street  Comm,  vs.  OberhoUzer,  3  Montgomery 
Co.,  175.  I  Northampton  Co.,  169.  4.  Making  a  speech  in 
the  street  is  not  per  se  a  nuisance,  though  a  street  may  not  be 
used,  in  strictness  of  law,  for  public  speaking.  The  act  may 
become  a  nuisance  by  the  obstruction  of  the  public  highway. 
Those  who  draw  crowds  together  in  the  street  by  window  dis- 
plays, music,  parades,  and  the  like,  might  be  made  answerable 
for  many  misfortunes,  if  the  doctrine  of  nuisance  be  so  exten- 
sive in  its  consequences.  Fairbanks  vs.  Kerr,  70  Pa.,  86. 
5.  It  is  negligence  on  the  part  of  the  authorities  of  a  city,  to 
permit  a  pile  of  loose  flag-stones  to  remain  heaped  up  on  the 
side  of  the  street,  a  menace  both  to  drivers  and  pedestrians. 
Farley  vs.  City,  11  W.  N. ,  1 36.  6.  A  person  is  not  entitled 
to  recover  damages  from  a  city  for  the  obstruction  of  a  street 
m  which  he  lives,  where  the  injury  he  suffers  is  conmion  to  the 
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public  generally.  Hobsan  vs.  Philadelphia,  155  Pa.,  131. 
7.  An  injunction,  restraining  the  temporary  blocking  up  a  city 
street  by  hauling  bulky  articles  over  them,  was  dissolved  in 
this  case.  Second  St  Ry,  Co,  vs.  Morris^  Leg.  Gaz.  Report, 
295.  8.  Necessity  justifies  many  actions  which  would  other- 
wise be  nuisances.  No  one  has  a  right  to  throw  wood  or  stones 
in  the  street ;  nevertheless,  as  building  is  necessary,  building 
materials  may  be  laid  there  for  a  reasonable  time,  and  in  a  con- 
venient manner.  So  may  a  merchant  occupy  a  street  with  his 
goods;  in  like  manner  may  the  highways  be  temporarily 
opened  for  the  purpose  of  building  vaults  or  laying  drains. 
Hence  the  digging  of  a  trench  in  a  street,  under  a  license,  in 
order  to  lay  a  water  pipe,  is  not  such  an  act  as  of  itself  ren- 
ders the  parties  engaged  in  it  guilty  of  a  public  wrong.  Smith 
vs.  Simmons,  103  Pa.,  35.  9.  A  man  who  leaves  a  heavy 
mass  of  timber  standing  unguarded  in  the  streets  of  a  city,  is 
responsible  for  the  injury  that  may  result  from  its  being  thrown 
down  by  the  wind  on  a  passer-by.  Thomas  vs.  Hook,  4  Phila., 
119.  ID.  An  ordinance  declaring  every  unlicensed  obstruc- 
tion of  any  city  street  to  be  a  common  nuisance,  and 
imposing  a  fine  for  its  violation,  will  sustain  a  conviction  for 
erecting  any  permanent  structure  in  the  highway,  as  in  this 
case  an  advertising  bill-board,  which  is  an  unlawful  encroach- 
ment, notwithstanding  space  is  left  for  the  passage  of  the  pub- 
lic.     WUkesbarre  vs.  Burgunder,  7  Kulp,  63. 

XIV.  Neglect  in  opening,  i  .  A  property  owner,  having 
a  lot  bounded  on  a  plotted  but  unopened  street,  owns  to  the 
middle  line  of  the  street,  and  is  entitled  to  damages  when  the 
street  is  opened,  if  any  are  suffered.  Forty-fourth  Street,  In  re, 
19  Phila.,  563.  2.  In  assessing  damages  for  the  opening  of  a 
street,  the  question  is  as  to  the  market  value  of  the  land,  and  not 
as  to  what  an  isolated  individual  might  be  willing  to  give  for  it. 
Geisinger  vs.  Hellertown,  2  Northampton  Co.,  97.  3.  When 
the  legal  proceedings  for  the  opening  of  a  street  have  not  been 
fully  consummated,  and  the  city  takes  possession  of  private 
property  and  opens  it  for  public  use,  it  is  a  trespasser.     Hen- 
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dersan  vs..  Chislett,  23  Pittsburg  Journal,  5.  4.  Municipal 
corporations  are  liable,  under  the  constitution,  to  make  com- 
pensation to  private  parties  for  injury  to  property  by  the  con- 
struction of  streets  in  front.  Lloyd  ws,  PhiUuUlphia^  17  Phila., 
202.  5.  Where  a  municipality  opens  streets,  it  is  bound  to  give 
compensation,  not  only  to  those  whose  property  is  actually  taken 
for  the  construction  of  the  streets,  but  also  to  those  whose  prop- 
erty is  injured  or  destroyed  by  the  opening  thereof  Puseyvs. 
Allegheny ^g'i  Pa.,  522.  6.  Where  private  property  is  injured 
by  the  opening  of  streets,  the  measure;  of  damages  is  the  differ- 
ence between  the  market  value  of  the  premises  as  a  whole  tract, 
including  the  buildings,  before  the  opening,  and  the  market 
value  after  the  opening,  taking  into  consideration  the  probable 
advantages  of  the  street  to  the  premises  as  a  whole.  Thomas 
vs.  Laticaster^  10  Lancaster  Review,  113.  7.  The  right  to 
open  streets  in  the  exercise  of  the  commonwealth's  right  of 
eminent  domain  is  not  lost,  because  of  a  special  act  granting 
to  a  corporation  perpetual  immunity  against  the  opening  of 
streets  through  its  cemetery.  Twenty-second  Street^  In  rr,  102 
Pa.,  108.  8.  The  city  of  Philadelphia  has  no  power  to  open 
a  street,  without  paying  or  giving  security  to  the  owner  of  the 
land  for  damages.  Nor  has  it  the  power  to  construct  a  culvert 
or  sewer  in  a  street,  until  it  has  \>eexi  legally  and  properly 
opened.      Wistar  vs.  Philadelphia^  71  Pa.,  46. 

XV.  Neglect  in  paving,  i.  The  &ct  that  a  munici- 
pality has  provided  a  well-paved  street  forty  feet  wide,  upon 
each  side  of  which  is  an  additional  roadway,  twenty-two  feet 
wide,  and  from  twelve  to  eighteen  inches  higher  than  the  cen- 
tral portion,  is  not  evidence  of  negligence  to  go  to  a  jury. 
Johnston  vs.  Philadelphia,  27  W.  W.,  415.  2.  No  l^[al  duty 
is  imposed  upon  a  municipality  to  pave  a  street  with  a  particu- 
lar material,  or  in  a  particular  method.  Megargee  vs.  Phila- 
delphia, 153  Pa.,  340. 

XVI.  Neglect  in  repairing.  When  a  strip  in  the 
middle  of  a  street  has  been  macadamized  under  a  city  ordi- 
nance, and  paid  for  by  the  owners  of  the  abutting  premises  at 
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the  time,  a  subsequent  owner  cannot  be  compelled  to  pay  the 
cost  of  a  vulcanite  pavement  laid  under  a  subsequent  ordinance. 
Philadelphia  vs.  Ehret,  153  Pa.,  i. 

XVII.  Neglect  in  traversing,  i.  When  a  pedestrian 
is  about  to  step  into  a  cartway,  he  must  remember  that  horses 
and  vehicles  have  a  right  of  way  there,  to  which  he  must  give 
due  attention,  or  he  will  be  barred  of  complaint  as  to  the  con- 
sequences. Harrisws,Ice  Co,^  153  Pa.,  278.  2.  Negligence 
is  the  absence  of  care  according  to  circumstances.  If  a  street 
is  rough  and  out  of  repair,  a  man  in  driving  should  exercise 
more  care  than  if  well  graded  and  macadamized.  One  who 
is  seated  upon  a  loose  box  in  a  wagon  and  drives  across  a 
gutter  which  he  knows  is  defective,  is  bound  to  use  such  care 
as  a  prudent  man  would  exercise.  Lancaster  vs.  Kissinger^  i 
Pennypacker,  250.  11  W.  N.,  151.  3.  Where  a  person 
knew  of  the  dangerous  condition  of  a  street  before  he  attempted 
to  traverse  it,  held,  that  it  was  not  such  contributory  negli- 
gence as  would  prevent  his  recovering  damages  for  an  injury 
resulting  therefrom,  where  no  other  street  was  open  for  him 
to  take.     Shaw  vs.  Philadelphia,  1 59  Pa.,  487. 

XVIII.  Neglect  in  widening,  i.  Where  a  city  ordi- 
nance provides  for  the  widening  of  a  street,  it  is  usual  to  com- 
pel the  owners  of  property  to  conform  to  the  new  line  when 
they  rebuild  or  alter  the  fronts  of  their  properties.  To  compel 
them  to  do  so  at  once  would  take  buildings  as  well  as  land, 
and  might  bankrupt  the  city  treasury.  The  party  rebuilding 
is  entitled  to  have  a  jury  of  view  to  assess  the  damages  sus- 
tained by  him.  Chestnut  St.,  In  re.,  118  Pa.,  599.  21 
W.  N.,  54.  2.  A  town  council  cannot  by  a  mere  resolu- 
tion take  land  to  widen  a  street.  They  are  liable  in  trespass. 
Gilmorews.  Connelsrnlle,  15  W.  W.,  342.  3!  The  city  of  Phila- 
delphia, by  an  ordinance  of  councils,  can  lawfully  increase  the 
width  of  roadway  and  narrow  the  footway  of  any  streets  pre- 
viously opened.     O'NeiUws.  Armstrong,  17  Phila.,  273. 

XIX.  Neglect  of  contractor.  A  municipal  corpo- 
ration, granting  to  one  a  license  to  lay  a  private  water  pipe  in 
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the  street  is  not  liable  to  one  injured  by  reason  of  the  misuse 
or  abuse  of  such  license,  whether  the  same  be  done  by  an 
independent  contractor  or  by  the  licensee  himself.  Susque- 
hanna Depot  ws.  Simmons^  112  Pa.,  384. 

XX.  Neglect  of  liability  for  paving.  Where  borough 
streets  have  been  originally  paved  at  public  expense,  the  cost 
of  repaving  or  repair  cannot  be  assessed  against  abutting  lots. 
Macadamizing  is  original  paving.  Greensburg  vs.  Laird,  8 
Pa.  County,  608.     Hammett  ws.  Philadelphia,  65  Pa.,  146. 

XXI.  Neglect  of  notice  of  application  for  paving 
CONTRACT.  An  ordinance  in  Philadelphia  required,  before  a 
paving  contract  was  awarded,  that  the  applicant  should  adver- 
tise for  two  weeks  his  name,  the  place  and  quantity  of  paving, 
the  addresses  of  signers  who  selected  him,  with  a  request  to 
property  owners  to  show  cause  why  the  contract  should  not 
be  awarded  him.  Held,  that  the  want  of  advertisement  was 
fatal ;  the  city  could  have  waived  irregularities ;  but  jurisdic- 
tion over  the  lot  owner  could  be  obtained  only  under  the 
prescribed  rules.     Fell  vs.  Philadelphia,  81  Pa.,  58. 

XXII.  Neglect  of  notice  of  assessments  for  opening. 
To  make  the  registered  owner  of  property  liable  for  the 
opening  of  a  street,  he  must  have  notice  of  the  assessment 
proceedings.     City  vs.  Woodward^  13  W.  N.,  372. 

XXIII.  Neglect  of  rights  of  abutting  owners.  It 
is  a  maxim  of  the.  common  law,  that  the  proprietors  of  land 
adjoining  a  highway  have  a  fee  in  the  soil  of  the  highway  to 
the  centre  of  the  road  or  street.  A  town  council  cannot  dis- 
pose of  or  lease  a  public  highway  for  private  use.  Ball  vs. 
Ball,  4  Clark,  499.  Sunbury,  In  re,  Northumberland  Co. 
News,  I. 

XXIV.  Neglect  of  viewers.  If  all  the  viewers  are  not 
sworn,  their  proceedings  will  be  deemed  irr^ular.  Broad  St,, 
In  re,  7  S.  ft  R.,  444. 

XXV.  Neglect  to  avoid  obstructions.  Where  there 
is  a  dangerous  obstruction  upon  a  street,  of  which  a  party  is 
informed,  in  this  case  an  icy  sidewalk  in  front  of  an  ice  house, 
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it  is  his  duty  to  adopt  a  safe  route,  even  if  it  is  a  short  dis- 
tance further,  and  not  to  attempt  to  cross  the  obstruction. 
Fleming  vs.  Lock  Haven,  15  W.  W.,  216. 

XXVI.  Neglect  to  clean.  If  by  reason  of  elevating 
the  centre  of  the  wagon-way,  the  gutters  become  more  liable  td 
be  obstructed  from  the  washing  and  sliding  down  of  dirt,  it  will 
require  greater  attention  on  the  part  of  the  borough  officers 
to  keep  the  gutters  open ;  and  if  obstructed  and  neglected  by 
the  authorities  to  any  man's  injury,  the  borough  is  liable. 
Zeaifoss  vs.  Lansdale,  i  Montgomery  Co.,  159. 

XXVII.  Neglect  to  clean  crossings.  A  citizen  who 
knows  of  the  dangerous  condition  of  the  street  crossing,  and 
takes  no  precaution  for  his  own  safety  at  that  point,  is  charge- 
able with  contributory  negligence,  and  has  no  claim  upon  the 
city  for  damages.  A  citizen  has  no  right  of  action  against  a 
contractor  for  cleaning  the  streets,  for  injuries  caused  by  the 
non-feasance  of  the  contractor.  The  contractor  owes  no  duty 
to  the  citizen.     Erskine  vs.  Philadelphia,  16  Phila.,  151. 

XXVIII.  Neglect  to  close  vacated  street.  Where 
a  city  has  vacated  a  street  and  (ailed  to  bar  ingress  by  gate 
or  fence,  and  by  excavations  has  rendered  it  dangerous  for 
travel,  the  city  is  liable  in  damages  for  an  injury  occasioned 
thereby.     Dougherty  vs.  Philadelphia,  4  W.  N.,  287. 

XXIX.  Neglect  to  guard  excavations,  i.  Where 
a  lighting  company,  after  the  completion  of  a  street  main, 
removed  barriers  erected  to  protect  the  public  from  the  danger 
of  an  open  trench,  resulting  in  a  serious  injury  to  the  plaintiff 
while  driving  on  a  dark  night,  the  question  of  damages  was 
properly  left  to  a  jury.  Bloomsburg  Steam  Co,  vs.  Gardner, 
1 26  Pa.,  80.  2.  It  is  the  duty  of  a  municipality  upon  digging 
an  excavation  in  the  street  and  piling  up  the  dirt  therefrom,  to 
place  a  light  at  or  near  said  obstruction  at  night  to  prevent 
injury  to  travelers.  Kenyon  vs.  City,  9  W.  N.,  222.  3.  Where 
the  roadway  of  a  street  terminated  at  a  bridge,  and  a  drunken 
man  walked  off  the  pavement  on  the  side  just  before  the  side- 
walk joined  the  bridge,  held,  to  be  contributory  negligence. 
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Linton  vs.  Chester  Co,,  i  W.  W.,  192.  4.  When  the  city 
authorities,  after  ample  notice  of  the  existence  of  a  dangerous 
hole  in  a  street  near  a  crossing,  omit  to  cover  it  up  or  give 
warning  to  passers-by  of  the  danger,  a  case  of  unmitigated 
negligence  is  presented.  Rogers ws,  Philadelphia^  17  Phila.,347. 
5.  The  plaintiff's  horse  was  injured  by  falling  in  the  night-time 
into  a  trench  extending  across  a  street.  Held,  that  inasmuch 
as  no  barriers  were  placed  across  the  street  so  as  to  shut  it  from 
travel,  it  was  a  matter  for  the  jury  to  determine,  whether  suffi- 
cient lights  were  placed  to  warn  the  public  that  the  street  was 
not  passable,  and  whether  the  plaintiff  was  guilty  of  contribu- 
tory negligence  in  driving  into  the  trench.  Woodws.  Bridgeport ^ 
6  Montgomery  Co.,  loi.  143  Pa.,  167.  6.  Contractors 
making  excavations  in  the  streets  of  a  city  must  take  proper 
precautions  to  prevent  accidents.  Zehnder  vs.  MUer^  6 
Phila.,  356. 

XXX.  Neglect  to  notify  property  owners  of  improve- 
ments. On  a  scire  facias  sur  municipal  lien  for  damages  for 
the  grading  of  a  street,  the  defendant  may  show  that  he  had 
no  notice  of  the  proceedings,  and  hence  no  opportunity  for 
making  his  defence  before  the  viewers  or  in  court  In  sudi 
case  the  confirmation  of  the  report  of  the  viewers  does  not 
conclude  him ;  he  must  make  his  defence  on  the  scire  facias, 
Hershberger  vs.  Pittsburg,  115  Pa.,  78. 

XXXI.  Neglect   to    pay    assessment    for   PAVwa 

1.  Under  the  statute  law,  a  lot  cwne*  on  an  avenue  opposite  a 
public  common,  is  liable  for  the  costs  of  grading  and  paving 
the  whole  of  the  street  in  front  of  his  lot,  and  not  the  half  of  its 
width  only.  If  the  party  has  no  opposite  neighbor  to  share  the 
tax  with  him,  it  is  the  price  he  pays  for  the  privilege  of  an  open 
common  in  his  front.    McGonigle  ws.  Allegheny ^  44  P&*)  ^^8. 

2.  An  affidavit  of  defence  to  a  municipal  claim  for  street  paving 
is  sufficient  to  prevent  judgment,  which  avers  that  the  street  is 
occupied  by  a  railway  company  which,  under  the  act  of  April 
8,  1864,  is  required  to  pave,  repaveand  repair  any  streets  occu- 
pied by  its  tracks.     P/tiladelphia  vs.  Market  Co.,  1 54  Pa.,  93* 
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3.  By  act  of  January  6,  1864,  authorizing  the  councils  to  pave 
the  streets  and  collect  the  costs  from  property  abutting  thereon, 
the  assessments  shall  be  liens  on  the  properties,  and  shall,  if 
filed  within  six  months  after  the  completion  of  such  improve- 
ments, continue  liens  for  five  years,  and  be  revived  by  scire 
facias.  If,  on  any  sheriflf's  or  other  judicial  sale,  enough  be 
not  realized  to  pay  off  the  lien,  it  shall  remain  a  lien  until  paid 
in  full.     Pittsburg's  Appeal,  70  Pa.,  142. 

XXXII .  Neglect  to  protect,  i  .  It  is  negligence  in 
a  city  to  leave  a  dangerous  place  on  a  highway  unguarded. 
The  negligence  of  the  city,  however,  will  not  dispense  with 
the  duty  of  the  traveler  to  use  ordinary  care  while  traversing 
a  highway.  Hillws.  Scranton,  4  Luzerne  Law  Times,  N.  S., 
105.  2.  A  precipice  by  the  side  of  a  narrow  street  requires 
fencing  quite  as  much  as  the  sides  of  a  bridge.  A  horse  is 
liable  to  fright^  and  those  having  charge  of  public  highways 
should  make  reasonable  provisions  for  a  cause  so  common 
and  likely  to  occur.  Pittstan  vs.  Hart,  i  Luzerne  Law  Times, 
165.  3.  It  is  the  duty  of  a  municipality  to  keep  the 
approaches  to  dangerous  places  on  its  streets  so  guarded  as  to 
protect  travelers.  It  must  keep  its  streets  in  such  order  that 
even  "  skittish  "  horses  may  be  employed  without  danger. 
Where,  in  a  town  a  railroad  ran  parallel  with  the  street,  but 
about  twelve  feet  below  its  level,  it  was  the  duty  of  the  town 
authorities  to  have  erected  a  proper  barrier  on  the  side  of  the 
street.  Failing  to  do  this,  it  was  liable  for  an  injury  caused  by 
a  horse  dragging  a  wagon  and  driver  over  the  side.  Pittston 
Borough  vs.  Hart^  89  Pa.,  389.  Herr  vs.  Lebanon,  149 
Pa.,  222. 

XXXIII.  Neglect  to  record  plans.  The  direction  to 
record  plans  for  the  opening  of  streets,  is  merely  directory,  and 
the  omission  so  to  record  them  is  not  a  valid  objection  to  the 
opening  of  a  street  laid  down  thereon.  Sower  ws,  Philadelphia, 
35  Pa.,  231. 

XXXIV.  Neglect  to  remove  nuisance.  Ownership  of 
property  on  a  street  gives  the  owner  no  right  to  restrain  a 
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nuisance  in  the  street,  except  in  the  portion  fronting  his  prem* 
ises.  The  public  authorities,  however,  can  act  Collins  vs. 
Ry.  Co.,  32  W.  N.,  379. 

XXXV.  Neglect  to  remove  obstructions,  i.  A, 
the  owner  of  a  sleigh,  invited  B  to  ride  with  him.  In  riding 
through  a  town  after  night,  the  sleigh  was  overturned 
by  obstructions  placed  by  the  borough  in  the  street,  while  it 
was  being  repaired.  In  a  suit  by  B  against  the  borough  for 
damages,  held,  that  even  if  A  had  been  negligent  in  driving, 
B  could  recover  against  the  town,  as  he  was  answerable  for  his 
own  negligence  alone.  Carlisle  vs.  Brisbane,  2  Lancaster 
Review,  404.  113  Pa.,  544.  2.  An  accumulation  of  ice, 
caused  by  the  defective  obstruction  of  a  highway  and  the 
absence  of  drains,  casts  upon  the  municipality  the  duty  of 
removing  the  obstruction  upon  notice.  It  is  liable  for  injury 
caused  to  a  person  by  slipping  on  the  ice  in  a  street,  accum- 
ulated as  the  result  of  the  neglect  of  the  corporation  to 
construct  drains.  Decker  ws,  Scranton,  151  Pa.,  24].  3.  A 
city  is  not  responsible  for  damages  resulting  from  obstructions 
to  the  highway,  the  danger  from  which  is  occult.  In  the 
present  case,  the  front  steps  of  an  unoccupied  house  were 
temporarily  enclosed  with  a  paling  fence,  the  gate  of  which 
was  opened  outwardly  by  some  one  on  the  step  and  struck 
and  injured  a  passer-by.  Eisenbrey  vs.  Philadelphia,  24 
W.  N.,  231.  4.  Where  an  injury  occurs  to  a  party  through 
an  obstruction  in  a  public  street,  placed  there  by  a  contractor 
exercising  an  independent  employment,  a  municipality  is  not 
liable  unless,  by  the  terms  of  its  contract,  the  contractor  is 
under  its  management.  Erie  vs.  Caulkins,  85  Pa.,  247. 
5.  A  contractor  owes  no  duty  to  a  citizen  for  non-feasance,  for 
which  the  citizen  can  maintain  an  action.  One  who  knows  of 
the  dangerous  condition  of  a  street,  and  attempts  to  cross  it 
without  taking  precautions,  is  guilty  of  contributory  negligence, 
and  cannot  sustain  an  action  against  the  city  for  damages. 
Erskine  vs.  McNichol,  13  W.  N.,  224.  6.  Where  it  was  shown 
that  flagstones  deposited  in  the  street  by  a  contractor  were 
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suffered  to  remain  there  for  a  week,  resulting  in  an  accident 
to  the  driver  of  a  vehicle,  it  is  a  question  for  the  jury  whether 
there  was  any  negligence  on  the  part  of  the  city.  Farley  vs. 
Philadelphia^  15  Phila.,  290.  7.  When  the  city  or  an  indi- 
vidual temporarily  uses  a  portion  of  the  highway  for  a  purpose 
which  is  not  unlawful,  the  obstruction  is  not  per  se^,  nuisance. 
The  only  duty  imposed  upon  the  city  in  regard  to  the  highways 
is  to  keep  them  ordinarily  safe  for  travel,  and  in  proper  repair 
for  that  purpose.  Heidenwag  vs.  Philadelphia^  1 5  Pa.  County, 
200.  8.  An  intoxicated  man  has  no  peculiar  privileges,  and  if 
through  his  negligence  he  is  injured  on  the  streets  of  a  dty, 
the  city  is  not  liable.  If  the  streets  were  safe  and  convenient 
for  ordinary  pedestrians,  the  law  does  not  require  them  to  be 
more  so  to  accommodate  the  movements  of  a  drunken  man. 
Linton  vs.  Chester,  22  Pittsburg  Joumaly  196.  9.  Where 
on  the  sidewalk  a  pole  had  been  erected  by  citizens,  and  by 
lapse  of  time  had  become  rotten  and  unsafe,  it  was  the  duty 
of  the  municipality  to  remove  it.  Failing  to  do  so,  the  town 
was  liable  for  inj ury  resulting  from  its  fall.  Narristcrwn  vs.  Mayer ^ 
67  Pa.y  356.  10.  In  this  case,  a  horse  was  frightened  at  a 
barrel  and  truck  of  whitewash  standing  alongside  of  a  road. 
He  overturned  the  carriage  and  hurt  the  driver,  who  brought 
suit  against  the  owners  of  the  barrel.  Held,  that  unless  there 
was  something  unusual  in  the  appearance  of  the  whitewashing 
apparatus,  which  would  naturally  tend  to  frighten  horses  of 
ordinary  gentleness  and  training,  it  was  not  negligence  to  use 
it,  or  to  allow  it  to  remain  for  a  brief  period  along  the  highway , 
even  though  some  horses  might  take  fright  at  seeing  it.  Piolett 
vs.  Simmons,  i  Lancaster  Review,  462.  11.  Where,  owing 
to  a  lowering  of  the  grade  of  a  street,  a  water  plug  protruded 
above  the  surface,  which  fact  was  known  to  the  city  authori- 
ties, who  neglected  to  remove  or  lower  it,  resulting  in  injury 
to  a  party  driving  against  it,  the  city  was  held  liable  in  dam- 
ages, notwithstanding  the  obstruction  was  originally  placed  in 
the  street  by  an  incorporated  water  company.  It  was  an 
inexcusable  neglect  for  the  city,  when  lowering  the  grade  of 
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the  street,  to  allow  this  obstruction  to  remain.  Scrantan  vs. 
CatUrson^g^Vz,.^  202.  12.  Certain  gutter-stones  had  been 
left  so  as  to  project  upward  and  over  the  curb.  They  had 
been  in  this  condition  for  two  months.  The  plaintiiT,  a  child 
of  seven  years,  tripped  over  these  stones  on  her  way  to  school, 
and  was  seriously  injured.  There  was  no  evidence  of  con- 
tributory negligence.  Held,  that  the  length  of  dme  that  the 
stones  had  remained  affected  the  city  with  notice  of  the  exist- 
ence of  the  nuisance,  and  it  was  liable  in  damages.  Synums 
vs.  Philadelphia,  19  Phila.,  417.  13.  Where  for  several  winters 
boys  had  used  the  streets  of  a  borough  for  coasting,  and  on 
one  occasion  a  pedestrian  was  struck  by  a  sled  on  such  street 
and  injured,  it  was  held,  that  the  borough  was  not  liable  in  an 
action  for  damages.  Stevenson  vs.  Phxnixville,  i  Chester  Co., 
113.  14.  Where  a  large  stump  was  removed  from  a  sidewalk 
and  rolled  into  the  street,  and  permitted  to  lie  there  for  two 
weeks,  without  a  light  to  warn  travelers  at  night  of  its  posi- 
tion, and  a  person  is  injured  thereby,  the  borough  is  liable  in 
damages.     Trego  vs.  Honeybrook,  160  Pa,,  76. 

XXXVI.  Neglect  to  remove  snow.  i.  A  city  may 
be  held  liable  for  an  injury  to  a  party  resulting  from  driving 
into  a  bank  of  snow  and  ice  which  for  a  long  period  had  been 
allowed  to  remain  on  the  side  of  a  street.  Carr\s.  Boston  Citjf, 
142  Pa.,  139.  2.  A  municipality  is  not  liable  for  injury 
caused  by  the  slippery  condition  of  its  streets  alone^  but  it  is 
liable  where  the  injury  is  caused  by  the  accumulation  of  ice  or 
snow  forming  dangerous  ridges.  Mauch  Chunk  vs.  Kline,  100 
Pa.,  119.  4.  Luzerne  Law  Times,  N.  S.,  189.  3.  A  town 
is  liable  for  damages  for  injuries  for  neglect  in  permitting  a 
dangerous  obstruction,  like  ridges  of  snow  and  ice,  to  remain 
for  a  long  period  on  a  public  sidewalk.  In  such  cases  the 
town  is  chargeable  with  constructive  notice  of  the  obstruction. 
McLaughlin  vs.  Corry,  jy  Pa.,  109. 

XXXVII.  Neglect  to  repair,  i  .  The  authorities  of 
a  borough  are  bound  to  keep  its  streets  in  repair.  They  may 
be  compelled  to  do  so  by  mandamus.     Borough  of  Unicntawn 
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vs.  Contm.^  34  Pa.,  293.  2.  The  question  of  a  municipality's 
negligence  should  be  submitted  to  a  jury,  where  there  is  evi- 
dence that  stones  at  a  street  crossing,  at  which  plaintiff  was 
injured,  were  in  a  slanting  position,  and  projecting  one  above 
another,  and  had  been  permitted  to  remain  so  for  several 
months  prior  to  the  accident.  Chilton  vs.  Carbondale,  160 
Pa.,  463.  3.  An  indictment  will  lie  against  the  officers  of  a 
city  for  neglecting  to  keep  streets  in  a  safe  and  passable  con- 
dition, whenever  the  duty  to  keep  them  in  repair  is  enjoined 
on  them  by  statute.  Comm,  vs.  Jones ^  5  Pa.  County,  63.  5 
C.  P.  Reporter,  41.  4.  A  corporation,  which  is  bound  by  its 
charter  to  keep  its  streets  in  repair,  is  liable  for  an  injury 
occasioned  by  its  neglect  to  do  so,  and  it  is  not  material 
whether  the  neglect  was  wilful  or  otherwise.  Culpable  negligence 
or  want  of  ordinary  care  on  the  part  of  the  plaintiff  would  be 
a  defence,  the  burden  of  proof  being  on  the  corporation.  In 
the  present  case,  a  carriage  was  upset  by  the  debris  of  a  broken 
bridge.  Erie  City  vs.  Schwingle,  22  Pa.,  385.  $.  A  muni- 
cipality is  bound  to  keep  the  streets  in  repair.  It  should 
remove  all  obstructions  thereon  which  impede  travel  or  make 
it  dajigerous.  Where  the  carcass  of  a  horse  remained  on  a 
city  street  for  twenty-four  hours,  resulting  in  frightening  a 
horse  and  injuring  its  rider,  held,  that  the  question  whether  the 
dty  was  negligent  in  not  removing  the  nuisance  was  for  the 
jury.  Fritschys,  Allegheny ^gi  Pa.,  226.  6.  The  original 
paving  of  a  street  is  a  local  improvement,  and  is  within  the 
principle  of  assessing  the  cost  upon  the  lots  lying  upon  it. 
But  repairing  streets  is  part  of  the  duty  of  a  municipality  for 
the  general  good.  Hence,  when  a  new  pavement  is  selected 
for  a  thoroughfare,  to  be  substituted  in  place  of  one  previously 
laid,  the  municipality  and  not  the  adjacent  property  owners 
should  pay  for  it.  Hammett  vs.  Philadelphia,  65  Pa.,  146. 
7.  The  duty  imposed  upon  a  municipality  in  regard  to  its 
highways,  is  to  .keep  them  ordinarily  safe  for  travel,  and  in 
proper  repair  for  that  purpose.  This  duty  relates  only  to  con- 
struction and  repairs.     When  the  city  or  an  individual  tem- 
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porarily  uses  a  portion  of  the  highway  for  a  purpose  that  is 
not  unlawful,  the  obstruction  is  not  per  sc  a  nuisance.  Hardr 
denwagws.  Philadelphia^  3  Pa.  Dist,  292.  8.  Municipal  cor- 
porations are  responsible  for  the  negligence  of  their  officers 
in  the  repair  of  their  highways.  This  Repair  is  a  mandatory 
and  absolute  duty.  McDade  vs.  Chester  City^  117  Pa.,  414. 
9.  The  city  of  Philadelphia  and  the  passenger  railway  com- 
panies are  both  liable  in  damages  for  neglect  to  repair  the 
streets  on  which  the  railway  tracks  are  laid.  Philadelphia 
vs.  Weller,  Leg.  Gaz.  Report,  400.  4  Brewster,  24.  10.  A 
borough  is  liable  for  injuries  occasioned  by  the  negligence  of 
its  corporate  authorities  in  not  keeping  the  highways  in  repair 
or  free  from  obstruction.  Stevenson  vs.  Phcemxville^  i  Chester 
Co.,  113. 

Street  Cars.     See  "  Railways.  " 

Strikes. 

I.  Neglect  in  organizing.  An  organization  of  working 
men  formed  to  secure  the  payment  of  higher  wages  is  not  an 
unlawful  one.  When  by  words  and  acts,  their  numbers,  their 
manner,  their  movements  by  annoyance  and  intimidation,  the 
members  undertake  to  compel  other  workmen  to  cease  work, 
they  may  be  enjoined.  McCandless  vs.  O'Brien^  38  Pittsburg 
Journal,  435. 

II.  Neglect  to  preserve  order,  i.  It  is  an  indefeasible 
right  of  a  mechanic  or  laborer  to  fix  such  value  on  his  services 
as  he  sees  proper,  and  to  refuse  to  work  for  a  less  sum.  But 
where  by  force  or  menace  a  labor  organization  prevents  others 
from  working,  it  is  guilty  of  a  conspiracy.  Cote  vs.  Murphy^ 
159  Pa.,  425.  Buchanan  vs.  Kerr^  Idem,  433.  2.  When, 
by  words  and  acts,  by  annoyance  and  intimidation,  the  mem- 
bers of  a  labor  organization  try  to  compel  men  to  cease  work, 
they  are  guilty  of  wrongful  acts  and  may  be  enjoined. 
McCandless  vs.  Kintzer^  8  Lancaster  Review,  254.  Comm.  vs. 
Redshaw,  Idem,  71.      3.  A  preliminary  injunction   will  be 
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awarded,  where  it  appears  that  the  defendants,  striking 
employees  of  plaintiff,  refused  to  permit  other  persons  to  work 
for  him  and  addressed  threats  and  opprobrious  epithets  to 
plaintiff's  officers  and  workmen,  gathering  in  crowds  at  plaint- 
iff's place  of  business,  and  the  boarding-houses  of  the  work- 
men, following  them  to  and  from  their  work,  stopping  them  on 
the  highway  and  holding  them  up  to  ridicule  and  contempt. 
Wick  China  Co,  vs.  Brown,  164  Pa«,  449. 

III.  Neglect  to  restrain.  A  court  of  equity  will 
restrain^  by  injunction,  discharged  employees,  members  of  a 
union,  from  interfering  with  workmen  employed  in  their 
places.     Murdockvs.  Walker,  152  Pa.,  595. 


I.  Neglect  in  making.  The  submission  of  a  cause,  under 
fhe  provisions  of  the  act  of  May  14,  1874,  to  a  person  learned 
in  the  law,  must  be  to  one  who  is  authorized  to  act  as  an 
attorney  in  the  supreme  court  of  this  state.  Campbell  vs. 
Fayette  Co.,  127  Pa.,  86. 

II.  Neglect  to  certify  the  evidence.  When  a  case 
was  submitted  to  the  president  judge  by  agreement  upon  the 
depositions  and  admitted  &cts,  which  on  writ  of  error  were  not 
certified,  the  court  of  error  will  not  take   notice  of  them. 

# 

Hughes  vs.  Peaslee,  50  Pa,,  257. 

Subpoenas. 

Neglect  in  charge  for  serving.  A  party  to  a  suit  who 
serves  his  subpoenas  in  person,  is  not  entitled  to  any  compen- 
sation or  mileage  for  so  doing.  Bonnell  vs.  Lance,  18 
Phi!a.y  307. 

Subrogation. 

I.  Neglect  to  allow,  i.  Subrogation  is  of  pure  equity 
and  benevolence,  not  of  contract.  One  attempting  to  defraud 
another  by  payment,  cannot  ask  repayment  from  the  party 
attenvit.Ml  to  be  defrauded.     A  chancellor  will  not  assist  one 
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to  obtain  anything  arising  out  of  a  fraud.  He  who  does  inequity 
shall  not  have  equity.  Bleakleys  Appeal,  66  Pa.  ,187.  2.  Sub- 
rogation is  a  right  arising  in  pure  equity.  To  entitle  a  party 
to  subrogation,  his  equity  must  be  strong  and  his  case  dear. 
Until  the  creditor  has  been  fully  paid,  substitution  or  subroga- 
tion cannot  take  place.  Forest  Oil  Co.* s  Appeal,  1 18  Pa.,  145. 
3.  The  court  should  see  to  it  that  the  subrogation  will  work 
no  injustice  to  the  rights  of  others.  Knauf^s  Appeal,  91  Pa., 
78.  Buddvs.  Oliver,  148  Pa.,  194.  4.  Where  the  right  of 
subrogation  or  contribution  is  not  clear,  the  court  will  not 
apply  the  summary  remedy  of  the  act.  Wilson  vs.  RitcUe, 
4  W.  N.,  37. 

II.  Neglect  to  assert  claim,  i.  It  is  a  settled  prin- 
ciple that  the  holder  of  an  equity  must  be  vigilant  in  assert- 
ing it,  if  he  would  have  the  aid  of  a  chancellor.  Laches  in 
such  a  holder  will  always  postpone  him  to  one  who  may 
have  been  injured  by  his  inertness.  Douglass*  Appeal,  48 
Pa.,  225.  2.  The  right  to  subrogation  is  one  of  equity 
merely,  and  due  diligence  must  be  exercised  in  asserting  it 
Laches  in  taking  advantage  of  the  right  will  forfeit  it  as  against 
one  who  is  injured  by  such  laches.  Gring*s  Appeal,  89  Pa., 
336.  3.  The  right  of  subrogation  is  one  merely  in  equity, 
and  due  diligence  must  be  exercised  in  ascertaining  it  Packer 
vs.  Vandervender,  10  Lancaster  Review,  149. 

Subscriptions. 

Neglect  to  pay.  i.  Subscriptions  to  an  object  are  not 
enforceable  while  the  project  remains  uncertain.  Baira*s  Estate, 
7  W.  N.,  439.  2.  The  subscribers  to  a  fund  for  the  erection 
of  an  academy  by  such  act  agree  to  organize  for  the  purpose 
contemplated.  Each  subscription  is  a  contract  by  each  asso- 
ciate with  his  fellows,  in  consideration  of  similar  contracts  by 
them,  to  contribute  to  the  common  fund  the  amount  subscribed 
Edinboro  Academy  vs.  Robinson,  37  Pa,,  210.  3.  Subscrip- 
tions made  before  a  company  is  organized  must  be  uncon- 
ditional.    But  after  the  organization  the  company  may  stipu- 
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Jate  with  subscribers  that  they  may  pay  in  any  manner 
mutually  agreed  upon  ;  and  it  can  enforce  a  subscription  only 
according  to  its  conditions.  Pittsburg  R.  R.  vs.  Stewart,  41 
Pa.,  55.  4.  A  subscription  towards  the  erection  of  a  church 
made  without  consideration,  and  where  it  does  not  appear  that 
others  were  induced  to  subscribe,  or  that  any  work  was  done 
on  the  faith  of  it,  is  rendered  void  by  the  death  of  the  promisor 
within  one  month  thereafter.  Reimensnyder  vs.  Gans,  no 
Pa.,  216.  5.  A  verbal  promise  to  pay  a  certain  sum  to  reduce 
the  debt  of  a  church  on  condition  that  the  whole  amount  be 
raised,  is  not  binding  unless  this  condition  has  been  performed. 
Stuart  vs.  Presbyterian  Ch,,  84  Pa.,  388. 

Sttinmary  Conviction. 

Neglect  in  the  record  of  the  justice,  i.  In  a  sum« 
inary  conviction,  the  magistrate  is  bound  to  set  forth  the  evi- 
dence at  length  in  his  record.  Comm,  vs.  Cane,  2  Parsons,  269. 
2.  To  sustain  a  summary  conviction  by  a  justice  of  the  peace, 
the  essential  parts  or  particular  substance  of  the  whole  testi- 
mony must  be  set  forth.  A  summary  conviction  for  fishing 
with  a  seine-net  will  be  set  aside,  where  the  record  of  the  justice 
sufficiently  sets  forth  the  testimony  of  one  witness,  but  there 
is  nothing  to  show  to  what  the  other  witnesses  examined 
deposed.  Comm.  vs.  Thomas  Cruder,  1 7  Pa.  County,  4.  3 .  A 
justice's  record  in  a  summary  conviction  should  show  that  the 
magistrate  had  jurisdiction  both  of  the  subject-matter  and  the 
place  where  the  offence  was  committed  ;  should  specify  the 
law  that  has  been  violated,  and,  if  th.e  penalty  is  to  be  paid  to 
any  person,  the  suit  should  be  instituted  by  such  person. 
Comm,  vs.  Flinchbaugh,  i  York  Record,  i.  4.  The  record  in 
a  case  of  summary  conviction  by  a  justice  of  the  peace  for 
violation  of  a  penal  law,  must  contain  within  itself  a  statement 
of  guilt  of  the  defendant  with  sufficient  clearness  to  show 
jurisdiction  both  of  the  person  and  the  subject-matter.  The 
evidence,  either  at  length  or  in  substance,  must  be  returned. 
Comm,  vs.  Kinter,  5  C.  P.  Reporter,  3.     5.  In  proceedings  for 
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summary  conviction,  the  record  must  contain  the  evidence  or 
its  substance.  Comm,  vs.  Paiton,  4  Pa.  County,  135.  6.  In 
cases  of  summary  conviction,  it  is  the  duty  of  magistrates  to 
send  up  every  part  of  the  record,  including  complaint,  warrant 
and  all  the  relevant  acts  of  the  justice  and  parties,  and  a  fiill 
record  of  the  proceedings.  Comm,  vs.  Schall^  5  York 
Record,  187.  7.  The  record  of  a  summary  conviction  must 
contain  an  information  or  charge  against  the  defendant;  a 
summons  or  notice,  or  a  warrant ;  the  defendant's  confession 
or  defence ;  the  evidence,  and  the  judgment  or  adjudication. 
All  this  must  be  particularly  stated.  Loverly  vs.  Comm,,  35 
Pittsburg  Journal,  70. 

Sunday. 

I.  Neglect  in  publishing  legal  notices.  Publication 
of  the  mercantile  appraiser's  list,  in  a  newspaper  dated  and  dis- 
tributed on  Sunday  is  not  a  legal  publication  of  such  list 
(Opinion  of  Deputy  Attorney  General.)  Mercantile  Appraiset^s 
List,  In  re,  2  Chester  Co.,  490. 

II.  Neglect  to  observe,  i  .  A  sale  of  cigars  on  Sunday 
by  a  licensed  innkeeper,  whether  to  his  guests  or  to  strangers, 
is  illegal,  under  the  act  of  April  22,  1794.  The  sale  of  ice 
cream  on  Sunday,  by  a  baker  who  does  not  furnish  ordinary 
public  entertainment,  is  a  worldly  employment  prohibited  by 
the  statute.  Baker  vs.  Cornin,  5  Pa.  County,  10.  Comm.  vs. 
Burry,  Idem,  481.  2.  A  judgment  will  not  be  stricken  off 
because  the  warrant  of  attorney  was  dated  on  a  Sunday.  The 
courts  will  not,  on  such  a  ground,  interfere  with  an  executed 
contract.  Baker  vs.  Lukens,  35  Pa.,  146.  3.  Under  the  act 
of  1794,  a  contract  made  on  Sunday  for  the  hire  of  horses  to 
be  used  for  pleasure  is  void,  and  the  hirer  cannot  recover. 
Under  the  same  act,  a  contract  made  on  Saturday  for  the  hire 
of  horses  to  be  used  on  an  excursion  of  pleasure  on  Sunday  is 
void.  Berrillvsi,  Stnith,  2  Miles,  402.  4.  Contracts  merely 
secular,  made  on  Sunday,  to  take  effect  from  the  moment  they 
are  concluded,  are  void.     An  instrument  which  does  not  take 
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effect  until  delivery  is  not  void  because  signed  on  Sunday. 
Making  a  will  is  not  within  the  prohibition  of  the  act  of  April, 
22,  1794.  Unlike  the  making  of  contracts,  it  is  a  solemn 
matter,  performed  without  the  slightest  desecration  of  the  Sab- 
bath. Beitenman's  Will,  55  Pa,,  183.  5.  A  baker  who  keeps  his 
store  open  for  business,  and  sells  ice  cream  and  cakes  on  Sunday, 
IS  violating  the  act  of  April  22, 1794.  Burry's  Appealy  i  Mon- 
aghan,  89.  6.  All  contracts  made  oh  Sunday  are  considered 
as  not  made  at  all.  If  the  last  day  for  giving  a  notice  falls  on 
Sunday,  a  notice  given  on  that  day  is  to  be  considered  as 
received  on  Monday.  An  agreement,  though  made  on  Sun- 
day, and  void  as  an  executory  contract,  binds  the  parties,  where 
the  money  was  paid  afterwards,  the  receipt  for  the  same  con- 
stituting a  new  contract,  which  was  binding  on  the  parties. 
Notice  of  protest  of  a  note  left  with  the  endorser  on  Sunday, 
with  information  of  its  contents,  is  valid  where  the  notice  could 
have  been  served  on  Monday.  Carlisle  Bank  vs.  Rheem,  10 
Phila.,  462.  7.  An  executed  contract  is  not  void  although  made 
on  Sunday.  The  Sunday  law  of  1 705  does  not  declare  a  contract 
made  on  that  day  void,  but  the  law  will  not  enforce  an  executory 
contract  so  made.  Chesnut  vs.  Harbaugk,  78  Pa.,  473. 
8.  A  regularly  licensed  innkeeper  has  a  right  to  sell  ice  cream 
in  his  parlors  on  Sunday,  without  rendering  himself  liable  to 
the  penalties  of  the  act  of  1794.  Comm,  vs.  Bosch,  i  Lancas- 
ter Review,  412.  9.  The  act  of  May  13,  1887,  restraining 
and  regulating  the  sale  of  liquors,  does  not  prohibit  the  use 
of  liquors  by  a  private  citizen  on  his  own  table  on  Sunday  for 
his  family  or  guests.  Cb/«;«.  vs.  Ciir^,  151  Pa.,  368.  10.  No 
criminal  warrant  may  be  issued  on  Sunday,  except  upon  a 
charge  of  felony,  or  for  an  actual  breach  of  the  peace,  or  con- 
duct which  would  probably  cause  such  breach.  Camm.  vs. 
De  Puyter^  16  Pa.  County,  589.  1 1 .  It  seems  that  the  unneces- 
sary performance  of  secular  labor  on  Sunday,  in  such  a  way 
as  to  disturb  the  religious  worship  of  others,  is  indictable  in 
Pennsylvania.  Parties  are  guilty  of  riot  who  attend  church 
with  the  intent  to  laugh  and  talk  during  the  services,  and  resist 
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by  force  any  effort  to  eject  them.  Comm,  vs.  Dupuy,  Brightl/s 
Rep.,  44.  4  Clark,  i.  12.  A  will  made  on  Sunday,  while 
the  testator  was,  or  believed  he  was,  in  immediate  danger  of 
death,  is  valid.  Weidman  vs.  Marsh,  4  Clark,  401.  13.  The 
sale  of  railroad  tickets  on  Sunday,  to  be  used  by  the  pur- 
chasers in  attending  camp-meeting,  is  a  work  of  necessity. 
Comm,  vs.  Fuller,  4  Pa.  County,  429.  Comm.  vs.  Weidner,  Idem, 
437.  14.  Charging  and  receiving  compulsory  prices  for  admis- 
sion to  a  camp-meeting  on  Sunday,  where  religious  services 
are  being  held,  amounts  to  worldly  employment  or  business, 
and  the  person  so  exacting  fees  is  liable  under  the  act  of  April 
22,  1794.  Comm.  vs.  Weidner,  20  Phila.,  404.  15.  The 
term  "works  of  necessity"  in  the  act  of  1794,  commonly 
called  the  Sunday  law,  does  not  mean  works  of  absolute 
necessity.  The  act  simply  prescribes  a  day  of  rest  from  motives 
of  public  policy.  The  pumping  of  oil  wells  on  Sunday,  it 
appearing  that,  if  they  are  not  pumped,  loss  results  to  the 
owners  by  reason  of  salt  water  getting  into  the  wells,  is  a  work 
of  necessity  within  the  act.  Comm.  vs.  Gillespie,  38  Pitts- 
burg Journal,  213.  16.  One  who  is  a  stockholder  and  man- 
ager of  a  corporation  engaged  in  publishing  a  newspaper  on 
Sunday  is  liable  to  conviction  for  performing  worldly  employ- 
ment on  that  day,  although  he  may  not  have  personally 
been  at  the  office  or  done  any  work  connected  with  the 
newspaper  on  Sunday.  Comm.  vs.  Houston,  3  Pa.  Dist.,  686. 
17.  The  business  of  a  barber  in  shaving  his  customers  on  Sun- 
day morning,  is  worldly  employment,  prohibited  by  the  act  of 
1794.  Closing  a  public  library  on  Sunday  is  in  entire  har- 
mony with  that  law.  Comm  vs.  Jacobus,  1 7  Pittsburg  Journal, 
154.  Leg.  Gaz.  Report,  491.  Gr anger  vs.  Grubb,j  Phila.,  350. 
Comm.  vs.  Waldman,  8  Pa.  County,  449.  140  Pa.,  89.  Comm. 
vs.  Williams,  i  Pearson,  61.  Sioufs  Ciw^,  2  Schuylkill  Record, 
311.  18.  The  running  of  cars  on  passenger  roads  on  Sunday 
is  a  disturbance  of  the  public  peace,  and  the  rights  of  worship 
and  of  rest ;  and  the  drivers  of  such  cars  may  be  arrested  for 
a  breach  of  the  peace.     Comm.   vs.  Jeandell,  2  Grant,  506. 
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19.  A  bond  is  not  perfected  until  delivery;  hence  a  mere 
signing  on  Sunday  does  not  render  it  void,  if  not  delivered 
until    the  day   following.     Conim.  vs.   Kendig,  2  Pa.,  448. 

20.  The  sale  of  milk  on  Sunday,  as  a  business,  is  within  the 
prohibition  of  the  act  of  1794.  Delivery  of  milk  is  allowed 
under  the  act.     Catnnt.  vs.  Martin,  37  Pittsburg  Journal,  92. 

21.  Selling  Sunday  newspapers  on  Sunday  and  delivering 
them  to  customers  is  worldly  employment  prohibited  by  the 
act  of  April  22,  1794.  Sunday  newspapers  area  convenience^ 
not  a  necessity.  Catntn  vs.  Matthews,  152  Pa,,  166.  2  Pa. 
District,  13.  5  York  Record,  191.  22.  Base-ball  playing  on 
Sunday,  at  an  unfrequented  place,  is  not  such  a  breach  of  the 
peace  as  to  make  the  parties  playing  indictable  for  a  common 
nuisance,  in  the  absence  of  evidence  that  a  neighbor  was  dis- 
turbed by  any  disorder  on  the  part  of  spectators  or  partici- 
pants in  the  game.  Comnt,  vs.  Meyers,  8  Pa.  County,  435. 
Camm.  vs.  Parks,  6  Montgomery  Co.,  141.  23.  The  term 
"  worldly  employment,"  in  the  act  of  1794,  was  not  intended 
to  include  such  household  work  as  pertains  directly  to  the 
proper  duties,  necessities  and  comforts  of  the  day.  Comm. 
vs.  Nesbit,  34  Pa.,  398.  24.  An  innkeeper  cannot  legally 
sell  liquor  to  a  sojourner  on  Sunday.  Conini,  vs.  Omit^ 
I  Pittsburg  Journal,  ^T,  21  Pa.,  426.  25.  The  operating 
a  steamboat  on  a  navigable  river  on  Sunday  for  the 
purpose  of  conveying  excursions,  is  worldly  employment 
prohibited  by  the  act  of  April  22,  1794.  The  act^ 
however,  permits  ferrymen  to  transport  passengers  on 
Sunday.  Comm  vs.  Rees,  39  Pittsburg  Journal,  189.  10  Pa. 
County,  545.  26.  Mail  trains  and  trains  carrying  perishable 
freight  and  church  trains  are  necessary  within  the  meaning  of 
the  act.  The  burden  of  proof,  where  worldly  employment  is 
admitted,  is  upon  the  defendant  to  show  that  it  was  a  work  of 
necessity.  Comm.  vs.  Robb,  3  Pa.  Dist,  701.  27.  The  sale 
of  soda  water  by  a  druggist  on  Sunday  is  a  violation  of  the 
act  of  1794.  But  the  sale  of  it  by  the  keeper  of  a  restaurant 
in  connection  with  meals  furnished,  is  not  illegal.     It  makes 
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no  difference  how  many  acts  of  worldly  employment  may  be 
done  on  the  same  Sunday,  they  constitute  but  a  single  viola- 
tion of  the  law,  and  can  be  the  subject  of  but  one  fine.  Comm. 
vs.  Ryan,  3  Lackawanna  Jurist,  334.  Comm.  vs.  HengUr, 
Idem,  333.  Comm.  vs.  Moses,  Idem,  335.  Splane  \s,  Comm., 
35  Pittsburg  Journal,  102.  28.  The  sale  of  liquor  on  Sun- 
day is  punishable  by  fine  and  imprisonment,  and  the  court 
has  no  discretion  to  remit  the  latter.  Cotnm.  vs.  Shade, 
I  Woodward's  Decisions,  44.  29.  The  mere  carrying  about 
and  selling  newspapers  on  Sunday  does  not  amount  to  a 
breach  of  the  peace,  but  the  crying  of  newspapers  in  the 
streets  on  that  day  is  a  breach.  Comm.  vs.  Teaman,  i 
Phila.,  462.  30.  Jews  and  others,  who  keep  the  seventh  day 
as  their  Sabbath,  are  not  absolved  from  their  duty  under  the 
law  to  observe  the  first  day  of  the  week,  by  abstaining  from 
worldly  business.  Comm.  vs.  Wolf,  3  S,  &  R,,  48.  Society 
vs.  Comm.,  52  Pa.,  125.  31.  The  act  of  April  22,  1794, 
permits  food  dressed  in  an  inn  to  be  sold  therein  to  other  than 
sojourners,  travelers  or  strangers.  He  may  keep  an  ice  cream 
parlor  open  on  that  day.     Comm,.  vs.  Woods,  15  W.  N.,  316. 

32.  A  subscription  made  on  Sunday  towards  the  erection  of  a 
church  is  binding.  The  owner  of  a  store  who  permits  his 
clerk  to  sell  for  him  on  Sunday,  as  well  as  the  clerk,  is  liable 
to  the  penalty  imposed  by  the  act  of  1794.  Dale  vs.  Knafp, 
29  Pittsburg  Journal,  75.     Seaman  vs.  Comm.,  Idem,  95. 

33.  An  agreement  to  subscribe  towards  the  erection  of  a 
church  edifice  is  a  work  of  charity  within  the  meaning  of  the 
act  of  April  22,  1794,  and  may,  therefore,  be  enforced  though 
made  on  Sunday.  A  contract  made  on  Sunday  is  not  void  at 
common  law.  Even  under  the  above  act,  a  will  exe- 
cuted on  Sunday  is  not  void,  although  the  testator  at  the 
time  be  in  apparent  good  health.  It  is  held,  that  the  hire 
of  a  carriage  on  a  Sunday  by  a  son  to  visit  his  father 
created  a  legal  contract.  Dale  vs.  Knapp,  98  Pa.,  392. 
Logan  vs.  Matthews,  6  Pa.,  417.  4.  It  seems  that,  under  the 
act  of  1774,  a  person  may  be  convicted  for  every  violation 
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of  the  Sabbath  committed  by  him,  even  though  occurring  the 
same  day,  unless  it  be  in  one  continuous  transaction.  He 
who  buys,  as  well  as  he  who  sells,  may  be  convicted.  Duncan 
vs.  Camm,,  2  Pearson,  213.  35.  There  can  be  but  one  viola- 
tion by  the  same  person  on  the  same  day  of  the  act  of  April 
22,  1794,  called  the  "  Sunday  Act,"  and  consequently  there 
can  be  but  one  fine  imposed  for  that  violation.  Friedebome 
vs.  Catnm.,  113  Pa.,  242.  2.  Montgomery  Co.,  149.  3 
Lancaster  Review,  398.  36.  While  courts  will  not  undo 
a  bargain  made  on  Sunday  if  the  parties  have  fully  executed 
it,  yet  the  law  will  not  lend  its  aid  to  either  party  to 
enforce  such  a  bargain.  Such  contract  is  worldly  employ- 
ment upon  the  Lord's  day  in  violation  of  the  divine  law, 
and  of  the  statue  of  1794,  and  is  void.  Foreman  vs.  Ald^ 
55  Pa.,  325.  37.  A  bond  executed  on  Sunday  is  not 
void  by  common  law,  but  by  statute,  and  the  fact  must 
be  specially  pleaded.  It  cannot  be  taken  advantage  of 
under  a  plea  of  non  est  factum.  Fox  vs.  Mensch,  3  W.  &  S., 
444.  38.  In  this  case,  argued  in  1850,  the  supreme  court 
was  equally  divided  on  the  question,  as  to  whether  a  marriage 
contract  was  legal,  if  executed  on  Sunday.  Gangwere's  Estate, 
14.  Pa.,  429.  39.  In  an  action  on  a  contract  of  sale  of  a 
chattel,  proof  that  it  was  received  from  a  third  person  on  Sun- 
day does  not  raise  a  presumption  that  the  contract  was  made 
on  that  day.  Hadley  vs.  SnevUy,  i  W.  &  S.,  477.  40.  No 
office  belonging  to  our  judicial  tribunals  is  open  on  the  Sab- 
bath. Sunday  is  not  a  judicial  day ;  therefore,  when  the  last 
day  given  by  an  act  of  assembly  for  an  appeal  happens  on 
Sunday,  the  party  has  the  next  day  to  attend  to  that  duty.  It 
is  not  like  a  note  due  in  bank,  which  is  to  be  protested  on  Sat- 
urday, when  the  last  day  of  grace  falls  on  Sunday ;  that  is 
regulated  by  the  custom  of  merchants,  v7hich  is  universal. 
Marker  vs,  Addis ,  4  Pa.,  515.  41.  A  judgment  is  not  erro- 
neous because  the  verdict  on  which  it  was  rendered  was  deliv- 
ered on  Sunday.  Huidekoper  vs.  Cotton,  3  W.,  56. 
42.  Though  traveling  does  not  in  a  legal  sense  fall  within  the 


I6S6  THE    LAW     OF    NEGLIGENCE 

Sunday —  Continued, 

description  of  worldly  employment  prohibited  by  the  act  of 
1794,  yet  the  running  of  public  conveyances  on  Sunday  is  for- 
bidden. Johnson  ws,  Comm,,  22  Pa.,  102.  Comm  vs.  JeandeU.z 
Grant,  506.  43.  However  improper  the  act,  the  delivery  of 
pmcipes  for  execution  to  the  prothonotary  at  his  residence  on 
Sunday  did  not  impair  the  validity  of  executions  issued  the  next 
morning.  The  prothonotary  was  not  bound  to  receive  the  papers 
at  his  residence,  and  his  acceptance  of  them  was  not  an  official 
act,  but  merely  as  agent  of  the  party  leaving  them.  A  judgment 
is  not  invalid,  because  the  warrant  of  attorney  on  which  it  was 
confessed  appears  to  have  been  dated  on  Sunday.  KauffinarCs 
Appeal y  70  Pa.,  263.  44.  A  note  given  on  Sunday  is  void^ 
and  there  can  be  no  recovery  upon  it.  Kepner  vs.  Keefer,  6 
W.,  231.  45.  Where  a  note  given  on  Sunday  contains  a  con- 
fession of  judgment,  the  court  will  not  open  the  judgment 
because  confessed  on  that  day,  the  confession  being  treated  as 
a  thing,  not  a  contract.  In  a  suit  upon  a  contract  made 
on  Sunday,  the  defendant  may  show  that  fact,  if  the  plaintiff's 
case  fails  to  disclose  it.  It  seems,  that  this  defence  need  not  be 
specially  pleaded.  Lee  vs.  Drake,  10  Pa.  County,  276.  46.  A 
bond  executed  and  delivered  on  Sunday  is  void  as  a  contract, 
but  it  may  be  used  as  an  admission  of  liability.  A  man  may 
acknowledge  the  truth  on  Sunday,  and  this  admission  may 
be  given  in  evidence  against  him.  So,  if  he  writes  a  letter  on 
Sunday.  Lea  vs.  Hopkins,  7  Pa.,  492.  47.  An  executory  con- 
tract made  on  Sunday  cannot  be  enforced.  Linden  vs.  Hicks, 
5  Legal  Opinion,  24.  Morgan  vs.  Ricliards,  i  Browne,  171. 
48.  A  promissory  note,  signed  on  Sunday,  but  not  delivered 
until  the  next  day,  is  valid.  McCauley  vs.  Phipps,  i  Chester 
Co.,  495.  49.  It  is  unlawful  for  a  barber  to  shave  his  cus- 
tomers on  Sunday,  under  the  act  of  April  22,  1794,  but  it  is 
lawful  to  sell  ice  cream  and  to  cook  and  provide  victuals, 
Paizer  vs.  Comm,,  4  Kulp,  286.  Comm,  vs.  Bosch,  Idem,  203. 
50.  The  act  of  1861,  requiring  saloons  to  be  kept  closed  on 
Sunday,  is  violated  if  a  saloon  is  allowed  to  be  open,  whether 
for  the  sale  of  liquor,  for  cleaning  up,    or   for  any  other 
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business  purpose,  and  the  question  of  the  proprietor's 
intent  is  immaterial.  People  vs.  Waldogle,  2  Kulp,  216. 
51.  Under  the  act  of  April  22,  1794,  prohibiting  worldly 
employment  on  Sunday,  a  person  may  be  convicted  of  each 
separate  offence  and  fined  for  each,  although  the  offences  were 
committed  on  the  same  Sunday.  Reiff  vs.  Comm,,  18  Phila., 
641.  14  Luzerne  Register,  79.  3  Kulp,  253.  But  see 
Friedebom  vs.  Comm.,  113  Pa.,  242.  52.  The  service  on 
Sunday  upon  an  endorser  of  the  notice  of  the  dishonor  of  a 
note  was  unlawful,  and  the  endorser  is  not  bound  thereby. 
Receiving  the  notice  on  Sunday  in  silence  was  not  a  waiver  of 
the  irregularity.  Rheem  vs.  Carlisle  Bank,  76  Pa.,  132. 
53.  A  release  of  mechanics'  liens  signed  on  Sunday  is  bindings 
the  contract  being  executed  and  not  executory.  A  manager,. 
director  and  stockholder  of  a  corporation  which  publishes  a 
newspaper  on  Sunday,  though  never  at  the  office  on  Sunday 
nor  doing  any  work  on  that  day,  is  liable  to  conviction  for 
worldly  employment  on  Sunday.  Steyerfs  Estate,  5  Delaware 
Co.,  470.  ID  Montgomery  Co.,  75.  Comm.  vs.  Houston^ 
Id^m,  82.  54.  Under  the  act  of  April  22,  1894,  upon  infor- 
mation given,  a  penalty  may  be  imposed  upon  any  one  found 
guilty  of  engaging  in  any  worldly  employment  or  business. 
Seaman  vs.  Cotnm.,  1 1  W.  N.,  14.  55.  The  fact  that  a  con- 
tract is  signed  on  Sunday  does  not  avoid  it,  unless  it  be  deliv- 
ered on  Sunday.  Shertnan  vs.  Roberts,  i  Grant,  261. 
56.  Contracts  made  on  Sunday  are  not  void  at  common  law. 
The  Pennsylvania  act  of  1794  interdicts  every  kind  of  worldly 
employment  on  Sunday,  and  inflicts  a  penalty,  but  does  not 
expressly  annul  or  avoid  the  act  done.  An  executory  con- 
tract made  on  Sunday  is  void,  but  an  executed  contract  will 
not  be  avoided  on  that  ground.  Hence,  a  deed  previously 
signed  and  acknowledged,  but  delivered  on  Sunday,  will  pass 
title.  Shuman  vs.  Shuman,  27  Pa.,  90.  57.  Running  pas- 
senger cars  on  Sunday  is  a  violation  of  the  act  of  1 794,  and  is 
within  its  penalties,  but  a  private  party  cannot  vindicate  the 
rights  of  pthers  by  process  in  his  own  name,  nor  employ  civil 
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process  to  punish  wrongs  to  the  public.  Individuals  can  invoke 
the  chancery  powers  of  the  courts  only  for  the  redress  of 
private  injuries  done  or  threatened.  Sparhawk  vs.  Union  Rail- 
way,  54  Pa.,  401.  58.  Under  the  act  of  1794,  prohibiting 
any  worldly  employment  on  the  Lord's  day,  members  of  a 
society  or  sect  who  conscientiously  observe  the  seventh  day 
of  the  week  as  the  Sabbath,  are  amenable  for  performing 
worldly  labor  on  the  first  day.    Speclu  vs.  Comm,,  8  Pa.,  312. 

59.  A  bond  is  not  perfected  until  delivery;  hence,  a  mere  signing 
on  Sunday  does  not  render  it  void,  if  not  delivered  until  the  fol- 
lowing day.  So  as  to  all  instruments  which  do  not  take  effect 
until  delivery.  Stevens  vs.  Hallock,  7  Kulp,  260.  Bear  vs. 
Trexler,  3  W.  N.,  214.     Wiley  vs.  WUdennuth,  4  W.  K.,  560. 

60.  Judicial  business  on  Sunday,  in  civil  cases  is  a  violation  of 
the  rule  of  the  common  law  and  our  statutes.  A  direction  given 
on  Sunday  to  a  sheriff  to  proceed  with  an  execution,  is  a  nullity. 
Stem's  Appeal,  64  Pa.,  447.  61.  One  who  is  pursuing  worldly 
business  on  Sunday,  by  running  a  boat  on  a  stream,  may, 
nevertheless,  recover  damages  for  an  injury  on  that  day  by  an 
obstruction  in  the  river.  Strickler  vs.  Hough,  3  Pittsbnig 
Jotimal,  93.  Mohney  vs.  Cook,  4  Idem,  460.  62.  The  con- 
stitutionality of  the  Sunday  act  of  April  22,  1894,  has  been 
finally  settled,  and  seventh-day  Baptists  are  equally  amenable 
to  its  provisions  as  other  citizens.  Waldo  vs,  Comm,,  9  W.  N., 
200.  63.  An  agreement  made  on  Sunday  is  void  as  an 
executory  agreement,  but  by  the  payment  of  the  money  after- 
wards, and  its  receipt  by  the  obligee,  a  new  and  binding  con- 
tract exists.     Uhler  vs.  Applegate,  26  S.,  140. 

Supreme  Court. 

I.  Neglect  to  bring  up  record.  The  regular  method 
of  bringing  up  the  record  from  the  court  below,  is  hycertioran, 
and  nothing  else  can  stay  the  proceedings  of  the  lower  court 

Walker's  Appeal,  2  D.,  190. 

II.  Neglect  to  give  written-opinions.  Under  the  act 
of  May  II,  1 87 1,  the  supreme  court  will  reduce  their  opinions 


IN     PENNSYLVANIA  1 659 

Supreme  Court — Continued, 

to  writing  only  in  cases  of  reversal,  and  in  such  cases  of 
affirmance  as  shall  be  deemed  by  a  majority  of  the  court 
sufficiently  important.  When  a  judgment  is  pronounced  ''per 
/mriam"  it  will  imply  that  elucidation  and  argument  are  not 
required  in  that* case.     Letzkus  vs.  Butter,  69  Pa.,  277. 

III.  Neglect  to  take  exceptions.  In  reviewing  the 
proceedings  of  subordinate  tribunals,  whether  civil  or  criminal, 
the  supreme  court  is  confined  to  adjudication  upon  the  errors 
of  law  upon  the  record,  and  cannot  look  beygnd  them.  The 
opinion  of  the  court  below  on  a  motion  for  a  new  trial  is  not 
part  of  the  record ;  nor  can  the  record  be  amended  by  a  fact 
stated  therein.  The  refusal  of  the  court  below  to  grant  a  new 
trial  is  not  assignable  as  error.  Cathcart  vs.  Comm,,  37 
,  108. 


Surety. 

I.  Neglect  by  alteration  of  contract.  Any  material 
variation  of  a  contract  with  the  principal,  without  the  consent 
of  the  surety,  discharges  the  surety.  Crotnpton's  Estate^  20 
Phila.,  64. 

II.  Neglect  by  giving  time  to  principal,  i.  Where 
a  creditor  gives  time  to  his  principal  debtor,  taking  a  judgment 
note  in  consideration  therefor,  he  discharges  the  surety.  Blank 
vs.  Weber,  2  Walker,  205.  2.  Nothing  short  of  an  agreement 
to  give  time,  which  binds  the  creditor  and  prevents  him  bring- 
ing suit,  will  discharge  a  surety.  Brubaker  vs.  Okeson,  i 
Xiizeme  Law  Times,  83.  3.  If  creditors,  after  judgment, 
give  time  to  the  principal,  the  surety  is  discharged.  An  agree- 
ment between  the  principal  and  the  creditor  to  submit  to  arbi- 
tration will  not  discharge  the  surety.  The  surety  will  be  dis- 
charged whenever  he  cannot  secure  himself  by  discharging  the 
claim  of  the  principal  and  proceeding  against  the  creditor. 
Boschert  vs.  Brown,  72  Pa.,  372.  4.  A  mere  agreement  to  give 
time  in  consideration  of  the  payment  of  usury  after  the  maturity 
of  the  note,  would  not  be  a  valid  consideration  such  as  would 
discharge  the  surety.     Calvert  vs.  Good,  95  Pa.,  65.     5.  If  a 
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creditor,  by  a  subsequent  valid  contract,  give  time  to  the  prin- 
cipal, the  guarantor  will  be  discharged  thereby.     Campbell  vs. 
Baker  J  46  Pa,,  243.     6.  To  discharge  a  surety  by  reason  of 
an  extension  of  the  time  for  payment  of  a  debt  granted  to  the 
principal,  there  must  be  a  sufficient  consideration  for  the  con- 
tract, and  the  time  of  the  extension  must  be  definitely  fixed. 
An  agreement  to  delay  for  an  uncertain  period  will  not  dis- 
charge him.     Case  vs.  Fuller^  4  Kulp,  433.     7.  If  a  creditor, 
by  any  contract  which  can  be  enforced  in  law  or  in  equity, 
gives  time  to  his  debtor,  he  discharges  the  surety.     Evei}' 
surety  has  the  right  to  come  into  a  court  of  equitj%  and  require 
to  be  permitted  to  sue  in  the  name  of  the  creditor.     Qippingcr 
vs.   Creps,  2  W.,  45.      8.  The  payment  of  interest  upon  an 
overdue  note  from  the  date  of  its  maturity  to  a  date  in  tlie  future 
by  the  maker  to  the  payee,  if  made  and  agreed  to  without 
the    knowledge   and    assent  of  a  surety  on  the    note   will 
discharge  the    surety.       Grayson's  Appeal,     108    Pa.,  581. 
9.  A  mere  indulgence  to  a  principal,  until  he  becomes  insolv- 
ent, will  not  release  a  security  in  a  note,  without  omission  by 
the  plaintiff  to  proceed  after  notice.    Johnston  vs.  TJwmpson^^ 
W.J  446.      10.  Where  a  principal  debtor,  without  the  knowl- 
edge of  the  surety,  for  a  consideration,  agreed  to  extend  the 
time  of  payment  for  a  definite  time,  the  surety  is  discharged. 
Miller  vs.   Dishinger,  27  Pittsburg  Journal,  138.     Melichys, 
Fortner,  2  Luzerne  Register.  239.     Henderson  vs.  Ardcry,  36 
Pa.,  449.  Briibaker  vs.  Okeson,  Idem,  519.    Comm,  vs.  Shry- 
ock,  15  S,  &  R.,  70.     Van  Home  vs.  Dick,   151   Pa.,  341. 
II.  If  a  creditor  make  an  express  agreement  with  the  princi- 
pal, upon  sufficient  consideration,  or  on  taking  a  new  security, 
to  give  a  further  time  for  payment,  the  surety  is  thereby  dis- 
charged.    But   mere   consent  to   forbear,   for   an    uncertain 
period,  does  not  tie  up  the  creditor's  hands,  and  an  agreement 
without  a  sufficient  consideration  is  nudum  pactum.    Miller  vs. 
Stein,  2  Pa.,  288.     12.  A  mere  gratuitous  indulgence  of  the 
principal  does  not  release  the  surety.     There  must  be  such 
consideration  for  the  promise  of  indulgence,  as  will  make  it  bind- 
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ing  upon  the  obligee  to  have  that  effect.  Rhodes  vs.  Frederick, 
8W.,  448.  Patterson  \s,  Gricr,  i  Pittsburg,  139.  13.  A  mere 
indulgence  of  the  principal  on  a  note  without  prejudice  to  the 
surety,  does  not  discharge  the  surety.  Scott  vs.  Pierce^  26 
Pittsburg  Journal,  119.  14.  The  rule  is  well  settled,  that 
mere  forbearance  by  the  creditor  to  the  principal  debtor,  how- 
ever prejudicial  it  may  be  to  the  surety,  will  not  have  the 
effect  of  discharging  him  from  his  liability.  It  is  his  business 
to  judge  of  the  danger  of  delay  and  quicken  the  creditor,  in 
default  of  which  the  loss  incurred  is  attributed  to  his  supine- 
ness.  United  States  vs.  Simpson,  3  P.  &  W.,  439.  Mimdorff 
vs.  Singer,  5  W.,  172.  Pittsburg  &  Fort  Wayne  R.  R,,  vs. 
ShaeffeTy  59  Pa,,  356.  15.  Mere  forbearance,  however  preju- 
dicial to  a  surety,  will  not  discharge  him.  The  failure  of  a 
creditor  to  revive  a  judgment  does  not  discharge  a  surety, 
unless  there  was  an  express  agreement  at  the  time  of  giving 
the  judgment  that  it  should  be  revived  for  the  benefit  of  the 
surety.      Winton  vs.  Little,  94  Pa.,  64. 

III.  Neglect,  by  release  of  principal,  i  .  If  the  assignee 
of  a  joint  bond  by  two  persons,  one  the  principal  debtor  and 
the  other  his  surety,  upon  which  he  has  judgment  entered, 
release  from  its  lien  real  estate  of  the  principal,  sufficient  to 
pay  the  judgment,  he  discharges  the  surety.  Holt  vs.  Bodey, 
18  Pa.,  207.  Neff's  Appeal,  9  W.  &  S.,  36.  2.  If  a  holder 
of  a  bond  against  two,  with  a  surety  for  both,  discharges  one 
of  the  obligors,  he  releases,  thereby,  the  surety,  because  he 
changes  the  contract  of  the  surety  without  his  consent.  The 
duty  to  be  performed  was  joint.  The  case  is  different  where 
a  bond  is  filed  by  two  joint  guardians  in  the  orphans*  court. 
The  discharge  of  one  of  them  by  the  court  does  not  release 
the  surety  on  their  official  bond.  Hocker  vs.  Woods,  33  Pa., 
466.  3.  If  the  holder  of  an  obligation  against  two,  with  a 
surety  for  both,  releases  one  of  the  obligors,  he  thereby,  for 
obvious  reasons,  discharges  the  surety,  but  if  a  person  becomes 
surety  for  two  administrators  or  guardians,  and  one  of  them  is 
discharged  by  court,  without  the  knowledge  or  consent  of  the 
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surety,  his  liability  for  the  official  acts  of  the  remaining  party 
continuues.  Jamieson  vs.  Capron,  95,  Pa.,  20.  4.  If  the 
holder  of  a  note  release  the  maker  from  liability  therefor,  he 
by  such  act  exonerates  the  endorser  from  liability  also.  McFad- 
den  vs.  Parkes,  4  D.,  275.  5.  The  law  is  well  settled  that,  if 
a  creditor  discharges  a  principal  debtor,  or  in  any  considerable 
degree  lessens  his  responsibility,  without  consulting  the  surety, 
the  surety  is  discharged.  Pcdeihorpe  vs.  Lcs/ter,  S  R.,  274. 
6.  The  principles  which  discharge  a  surety  where  time  has 
been  given  to  the  original  debtor,  apply  with  equal  if  not  greater 
force  to  a  case  where  the  creditor,  without  the  consent  of  the 
surety,  releases  the  principal  by  accepting  a  composition  in  dis- 
charge' of  his  debt.      WJiarten  vs.  Duncan,  83  Pa.,  43. 

IV.  Neglect  by  release  of  securities,  i  .  A  creditor, 
who  releases  any  security  which  he  holds  for  the  payment  of 
his  debt,  thereby  releases  a  surety,  pro  tanto.  Neff's  Appeal^ 
9  W.  &  S.,  36.  Caihcarfs  Appeal,  13  Pa.,  420.  2.  The 
release  of  real  estate  belonging  to  the  principal  debtor,  is  a 
release  of  the  surety.     Simkins  vs.  Jordan,  6  W.  N.,  68. 

V.  Neglect  of  administrator,  i.  The  presumption 
of  payment  of  an  administration  bond  does  not  begin  to  run 
from  its  date,  but  from  the  time  when  the  plaintiff  was  entitled 
to  resort  to  it.  Backestoss  vs.  Comm.,  8  W.,  286.  Comnu 
vs.  Pattersofi,  Idem,  515.  2.  The  administrator  and  his  orig- 
inal sureties  are  not  liable  on  the  administration  bond  for  the 
proceeds  of  real  estate  sold  by  order  of  the  orphans'  court. 
Beale  vs.  Comm,,  17  S.  &  S.,  392.  McCoy  vs.  Scott,  2 
R.,  222.  Sawyer  vs.  Hicks,  6  W.,  76.  3.  Any  equitable 
defence  for  the  sureties  in  an  administration  bond,  founded 
on  the  negligence  of  parties  in  not  citing  the  adminis- 
trators, is  proper  in  a  scire  facias,  after  judgment  for  the 
penalty,  but  not  in  a  suit  on  the  bond  itself.  Carl 
vs.  Comm.,  9S.  &  R.,  63.  4.  The  sureties  in  an  ordinary 
administration  bond  are  not  liable  for  the  proceeds  of  the 
intestate's  real  estate,  though  charged  in  the  administrator's 
account   filed  and   settled.     Comm.  vs.  Gilson^   8  W.,  214. 
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Ritd  vs.  Cotnm.,  1 1  S,  &  R.,  441.  5.  The  liability  of  a 
surety  in  an  official  bond  being  contingent,  suit  cannot  be 
brought  against  a  surety  by  a  party  in  interest  without 
proceeding  first  against  the  administrator,  and  fixing  him 
personally  for  the  debt.  Comm.  vs.  StiA^  11  Pa.,  155. 
6.  Whenever  an  administrator  absconds,  conceals  himself  or 
resides  outside  the  jurisdiction  of  the  court,  his  sureties  may 
be  sued,  without  recourse  in  the  first  instance  to  the  prin- 
cipal. Comm.vs,  Wenrick,  8  W.,  159.  7.  The  sureties  in 
an  ordinary  administration  bond  are  not  liable  for  the  pro- 
ceeds of  the  sale  of  an  intestate's  land,  nor  are  the  sureties 
for  the  faithful  application  of  the  proceeds  of  the  sale  of  real 
estate  responsible  for  the  disposition  of  his  goods.  Yet  it 
has  been  held  that  the  sureties  on  the  bond  of  a  guardian 
are  liable  for  the  proceeds  of  real  estate  afterwards  sold  by  the 
guardian,  although  other  security  was  given  at  the  time  of 
sale.  Comm,  vs.  Winters ^  12  Phila.,  226.  Comm,  vs.  Loydy 
Idetn^  221. 

VI.  Neglect  of  cosurety.  A  surety  who  pays  his 
principal's  debt,  is  entitled  to  be  subrogated  to  all  the  rights 
and  remedies  of  the  creditor  against  his  co-surety,  in  the  same 
manner  as  against  the  principal.     Hess'  Estate^  69  Pa.,  272. 

VII.  Neglect  of  creditor  to  proceed  against  princi- 
pal. I .  The  refusal  by  a  plaintiff  in  a  j  udgment  against  a  prin- 
cipal and  surety  to  issue  execution  upon  it  at  the  instance  of  a 
surety  in  order  to  levy  upon  the  principal's  property,  is  a  good 
consideration  for  a  promise  to  release  the  surety.  In  such 
case,  it  is  not  necessary  for  the  surety  to  be  able  to  prove  that 
the  debt  might  have  been  made  upon  the  execution  against 
the  principal.  Bankws,  Klingensmith,  7  W.,  523.  2.  It  is  a 
general,  rule,  that  yirhen  the  intervention  of  a  subsequent  surety 
delays  the  payment  of  a  debt,  he  will  be  liable  to  any  prior 
«5urety  whom  he  postpones  or  hinders.  Clapp  vs.  Senneff,  7 
Phila.,  214.  3.  A  bill  will  lie  in  chancery  by  a  surety  to  com- 
pel a  creditor  to  sue  his  principal ;  and  equity  will  act,  in  his 
refusal  or  neglect  to  sue,  particularly  where  the  condition  of  the 
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surety  will  be  thereby  deteriorated.  Comin.  vs.  Wolbert,  6  B.,  300. 
4.  A  surety  in  an  obligation  can  be  discharged,  by  nothing  less 
than  clear  and  positive  proof  of  notice  given  to  the  creditors  to 
proceed  against  the  principal  by  one  duly  authorized  to  give  it 
at  a  time  when  the  creditor  is  able  to  proceed  to  collect  his 
debt.  Conrad  vs,  Foy^  68  Pa.,  381.  5.  A  new  contract  with 
the  principal,  lessening  the  creditor's  claim,  does  not  discharge 
the  surety.  Dickson  vs.  Wolf,  5  W.  N.,  36.  6.  Whether  a 
surety  can  be  proceeded  against,  before  proceeding  against  his 
principal,  depends,  to  some  extent,  upon  the  form  of  his  oWiga- 
tion,  but  where  he  becomes  liable  in  a  joint  and  .several  con- 
tract to  pay  money,  which  his  principal  owes,  he  may  be  pro- 
ceeded against  in  the  first  instance.  Domestic  Sewing  Machine 
Co,  vs.  Saylor,  86  Pa,,  287.  7.  The  gross  negligence  of  a 
creditor,  even  of  the  obligee  in  a  bond,  may  operate  to  dis- 
charge a  surety,  as  where  the  surety  requests  him  to  proceed 
against  the  principal,  in  order  to  save  the  debt^and  he  neg- 
lects to  do  so.  In  some  instances,  a  lapse  of  time  will  warrant 
a  presumption  of  payment ;  but  in  other  cases,  the  delay  may 
be  satisfactorily  explained.  Eddowes  vs.  Niell^  4  D.,  133. 
3.  A  creditor  is  not  bound  to  resort  to  the  principal  for  the  col- 
lection of  his  debt,  in  the  first  instance ;  nor  need  he  resort  first 
to  a  lien,  which  secures  it,  but  he  may  sue  and  recover  from  a 
surety.  Collusion  with  the  principal  gives  the  surety  an  equity. 
The  existence  of  a  pledge  or  other  security  does  not  prevent 
an  immediate  recourse  to  the  person.  When  the  principal  is 
discharged,  either  totally  or  on  paying  a  part,  the  surety  is  dis- 
charged. Where  the  creditor,  without  the  consent  of  the 
surety,  gives  time  to  the  principal,  the  surety  is  discharged. 
But  the  bare  negative  act  of  refraining  from  suit  against  the 
principal  will  not  discharge  the  surety.  Geddis  vs.  Hawk,  i 
W.,  280.  9.  A  discharge  of  the  debtor  by  the  creditor  will 
not  discharge  the  surety,  if  there  be  an  agreement  between  the 
creditor  and  the  debtor,  that  the  surety  shall  not  be  discharged. 
The  reservation  must  appear  on  the  agreement ;  it  cannot  be 
shown  by  parol  evidence.  The  surety  not  being  a  part)'  to  the 


IN     PENNSVLVANIA  1 66$ 

Surety —  Continued. 

agreement,  he  could  pay  the  debt  and  sue  the  principal. 
Hagty  vs.  Hill^  75  Pa.,  108.  10.  The  mere  omission  of  a 
creditor  to  collect  his  debt  from  his  principal  will  not  dis- 
charge the  surety.  When  the  surety  desires  to  be  released 
from  his  liability,  it  is  his  duty  to  notify  the  creditor  to  proceed 
and  collect  the  debt,  and  upon  failure  or  neglect  of  the  creditor, 
a  court  of  equity  will  grant  relief  to  the  surety.  Keller's 
Estate,  I  Foster,  170.  1 1.  Mere  supineness  on  the  part  of  a 
creditor  would  not  prejudice  his  right  to  resort  to  the  surety, 
unless  the  latter  notified  him  to  proceed.  Kindts  Appeal  102  Pa., 
443 .  1 2.  A  creditor  is  not  bound  to  exhaust  the  remedies  of  the 
law  against  his  debtor,  before  proceeding  against  the  surety. 
He  is  not  bound  to  follow  him  into  the  bankrupt  and  insolvent 
courts,  and  his  estate  into  the  hands  of  assignees.  The  duty 
of  reasonable  diligence  is  discharged  by  the  due  issue  of  the 
proper  process  to  the  proper  officer,  and  then  trusting  him  to 
do  his  duty.  Kirkpatrick  vs.  Whiie,  29  Pa.,  178.  13.  Where 
the  surety  of  the  debtor  applies  to  the  creditor,  and  apprises 
him  of  the  legal  means  of  recovering  his  debt,  and  he  declines 
to  pursue  it,  whereby  the  opportunity  of  its  being  paid  is  lost, 
the  surety  is  discharged.  Lichtenthaler  vs.  Thompson,  13 
S.  &  R.,  157.  14.  A  surety  on  a  lease  cannot  protect  him- 
self from  liability,  by  alleging  that  the  plaintiff  did  not  use 
diligence  in  attempting  to  collect  the  rent,  but  allowed  it  to 
fall  into  arrears  without  notice  to  him.  His  undertaking  is 
an  absolute,  not  a  conditional  one.  Lightner  vs.  Axe,  31  Lan- 
caster Review,  401.  15.  The  notice  required  to  be  given  by 
a  creditor  in  order  to  discharge  him  from  liability,  should  be 
clear  and  explicit  to  proceed  and  collect  the  debt.  In  the 
case  of  a  note,  the  notice  should  be  given  after  its  maturity, 
and  reasonable  time  to  proceed  should  be  allowed.  McDon^ 
ough  vs.  Boyer,  10  Phila.,  616.  Building  Ass'n  vs.  Benson,  2 
W.  N.,  541.  16.  Where  a  distress  is  made  for  rent,  and  after- 
wards abandoned,  a  surety  on  the  lease  is  discharged  only  to 
the  extent  of  the  value  of  the  goods  distrained.  McNatnee 
vs.  Cresson,  3  W.  N.,  450.     17.  Where  a  defendant,  in  cus- 
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tody  on  an  execution,  gives  bond  with  surety  to  take  advan- 
tage of  the  insolvent  laws,  and  forfeits  his  bond,  a  second  eace- 
cution  may  be  issued.  If,  when  again  in  custody,  the  plaintiff 
discharges  him  from  prison  without  the  assent  of  his  surety, 
the  debt  is  satisfied  and  the  surety  released.  PaUtkorpe  vs. 
Lesher,  2  R.,  272.  18.  A  surety  cannot  avail  himself  of  cir- 
cumstances as  a  defence,  which  were  occasioned  by  his  own 
delay  to  do  that  which  would  have  relieved  him  from  pay- 
ment of  the  money.  Shaeffer  vs.  McKinstry,  8  W.,  258. 
19.  Reading  to  the  creditor  a  written  notice  to  proceed  against 
the  principal  debtor  for  the  collection  of  the  debt,  without 
leaving  with  him  the  original  paper,  or  a  copy,  is  not  notice 
in  writing  within  the  meaning  of  the  act  of  May  14,  1874. 
Smith  vs.  Brinser^  i  Pa.  Dist.,  396.  20.  When  the  property 
of  the  principal  has  been  taken  in  execution  by  the  creditor, 
the  lien  thus  acquired  cannot  be  relinquished  without  discharg- 
ing the  surety  to  an  extent  corresponding  with  its  value. 
Stephens  vs.  Bank,  88  Pa.,  157.  21.  The  right  of  a  surety 
to  discharge  his  obligation  by  notice  to  the  creditor  to  pursue 
the  debtor,  is  an  incident  of  the  contract  of  suretyship.  If 
the  surety  does  not  exercise  his  right,  his  obligation  remains 
intact.  If  the  creditor  pays  no  heed  to  the  notice,  and  thereby 
fails  to  recover  from  the  principal  debtor,  the  surety  is  no  longer 
liable.  Very  different  is  this  from  a  defence  of  the  statute  of 
limitations.  There  the  obligation  of  the  contract  is  not  termi- 
nated or  defeated.  Tenant  vs.  Tenant,  no  Pa.,  485.  22.  A 
creditor  is  not  bound  to  sue  on  a  bond  immediately  upon  its 
becoming  due,  on  penalty  of  losing  the  surety  therein.  Such 
an  idea  never  prevailed  in  Pennsylvania.  The  security  is  not 
discharged  by  the  mere  omission  to  bring  suit.  Thursby  vs. 
Gray,  4  Y.,  518.  Comm.  vs.  Wdbert,  6  B.,  292.  23.  Where 
a  surety  gave  notice  to  the  creditor  to  proceed  and  collect  his 
money  from  the  principal,  and  afterwards  extended  the  time, 
and  the  creditor  issued  no  process  during  such  extension,  in 
which  period  the  creditor  assigned  all  his  property  for  the 
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benefit  of  creditors,   held,  the   surety  was   not   discharged 

IVei/ervs,  Hoch,  25  Pa.,  525. 

VIII.  Neglect  of  creditor  to  sue  principal,  i.  Even 
if  the  surety  of  a  public  officer  is  discharged  from  liability  by 
neglect  to  bring  suit  against  such  officer,  after  notice  by  the 
surety  that  he  will  no  longer  be  held  unless  suit  is  brought,  it 
does  not  follow  that  the  surety  will  be  discharged  if  the  default- 
ing officer  has  removed  from  the  county  where  the  liability 
was  incurred  before  the  notice  was  given.  It  would  be  an 
unreasonable  requirement,  that  the  public  or  its  agents  should 
follow  the  officer  beyond  the  jurisdiction  and  bring  suit  against 
him  in  order  to  hold  the  surety  liable.  Alcorn  ws.  Comm,^  66 
Pa,,  176.  2.  The  mere  omission  by  a  creditor  to  bring  suit 
against  the  principal  debtor  does  not  discharge  the  surety.  If 
a  creditor,  after  request  so  to  do,  refuses  or  neglects  to  sue  the 
principal  debtor,  the  surety  is  discharged,  provided  the  request 
be  proved  clearly,  and  be  positive,  and  accompanied  with  a 
declaration  that,  unless  complied  with,  the  surety  will  be 
deemed  discharged.  This  had  better  be  in  writing.  Cope  vs. 
Smith,  8  S.  &  R.,  no.  Greenawalt  vs.  Kreider,  3  Pa.,  267. 
Gardner  ws.  Gardner,  15  S.  &  R.,  28.  3.  The  neglect  of  an 
obligee  or  payee  to  sue  the  principal,  when  requested  by  the 
surety,  will  not  discharge  such  surety  from  the  obligation, 
unless  the  request  be  accompanied  by  an  explicit  declaration 
by  the  surety,  that  if  suit  be  not  brought,  he  will  consider 
himself  discharged,  Erie  Bank  vs.  Gibson,  i  W.,  143. 
4.  Delay  in  suing  the  principal,  not  arising  from  his  request, 
does  not  release  the  surety,  or  his  estate  after  his  death. 
Guldin  vs.  Faber,  i  Walker,  435.  5.  Where  the  creditor  is 
a  married  woman,  a  notice  by  the  surety  to  her  husband  to 
go  on  and  collect  the  money  loaned  is  not  a  notice  to  the  wife. 
Hellen  vs.  Bryson,  40  Pa.,  472.  6.  A  notice  by  a  surety  on 
an  undue  note,  that  he  would  not  remain  responsible  if  the 
holder  did  not  sue  the  principal  debtor  as  soon  as  the  note 
came  due,  or  get  other  security,  will  not  discharge  the  surety* 
Such  notice  cannot  be  given  by  the  surety  until  the  debt  ii 
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due.  Hellen  vs.  Crawford,  44  Pa.,  105.  7.  A  surety  is  dis- 
charged, if  a  creditor,  after  being  requested  to  bring  suit  against 
the  debtor,  refuses  or  neglects  so  to  do,  particularly  where  the 
request  is  coupled  with  a  declaration  that  the  surety  will  hold 
himself  discharged,  and  where  the  principal,  meanwhile,  has 
became  insolvent.  Kemmerer  vs.  Yoder,  i  Woodward's 
Decisions,  41.  8.  Where  one  surety  has  been  discharged 
because  of  the  neglect  of  the  plaintiff  to  sue  the  principal,  after 
due  notice  and  request  to  do  so,  the  other  surety  not  discharged 
may  be  sued  for  his  proportion  of  the  amount.  KUngensndtk 
vs.  KHngensmith,  31  Pa.,  460.  Shock  vs.  Shock,  10  Pa.,  401. 
9.  The  mere  omission  of  a  creditor  to  sue  the  principal  debtor, 
does  not  discharge  a  surety ;  but  where  the  creditor  has  the 
means  of  satisfaction,  either  actually  or  potentially,  in  his 
hands,  and  does  not  retain  it,  the  surety  is  discharged.  When 
a  surety  applies  to  the  creditor,  and  apprises  him  of  any  legal 
means  of  recovering  his  debt,  and  he  declines,  upon  demand, 
made,  to  pursue  it,  whereby  the  opportunity  of  being  paid  \s 
lost,  the  surety  is  discharged.  Or  if  suit  be  brought  by  the 
creditor  and  be  discontinued  against  the  consent  of  the  surety. 
Mere  forbearance,  however  prejudical  to  the  surety,  will  not 
discharge  him.  He  should  quicken  the  creditor  where  occa- 
sion demands  it.  Richards  vs.  Comm.,  40  Pa.,  149.  10.  A 
surety  upon  a  note  is  not  discharged  by  notice  to  the  holder  to 
sue  the  principal  debtor,  unless  the  notice  and  the  evidence  of 
it  are  so  clear  and  distinct,  that  the  meaning  of  the  surety  can 
be  at  once  apprehended  without  explanation  or  argument 
Shimer  ws.Jones^  47  Pa.,  268.  11.  Parol  notice  to  sue  given 
to  a  creditor,  accompanied  with  a  declaration  that  if  he  does 
not,  the  surety  giving  the  notice  will  be  discharged,  will  work 
a  discharge  of  the  surety,  if  the  notice  be  not  complied  with. 
Notice  to  collect  is  notice  to  sue,  if  suit  be  necessary  for  col- 
lection. The  burden  is  on  the  plaintiff  to  show  that  the 
money  could  not  have  been  collected,  if  suit  had  been  brought 
when  requested.  The  presumption  is  that  it  could.  StrickUr 
vs.  Burkholder,  47  Pa.,  476.     12.  It  is  not  necessary  for  a 
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surety  personally  to  request  the  creditor  to  sue  the  principal 
debtor.  The  agent  of  the  surety  may  do  so.  If  the  creditor 
himself  be  absent,  leaving  the  obligation  in  the  hands  of  an 
agent  or  attorney  for  collection,  the  request  to  sue  the  prin- 
cipal may  be  addressed  to  such  agent  or  attorney  of  the  cred- 
itor. The  request  to  sue  suffices  without  tender  of  expenses 
or  stipulation  to  pay  them,  or  an  offer  by  the  surety  to  take 
the  obligation,  and  bring  suit  himself,  unless  the  creditor  at 
the  time  of  the  notice,  expressly  refuse  to  sue  on  the  ground 
of  the  trouble  and  expense,  and  offers  to  proceed,  if  that  objec- 
tion be  removed.  The  creditor  is  bound  to  commence  his 
suit  immediately  after  such  request,  and  prosecute  it  diligently. 
Wetzel  vs.  Sponsler,  i8  Pa.,  460.  Thomas  vs.  Mann,  28 
Pa.,  521.  13.  Where  a  surety  claims  to  be  discharged  from 
liability  upon  a  note  by  reason  of  notice  to  the  holder  to  sue 
the  principal  debtor,  the  evidence  of  the  notice  should  be  so 
clear  and  distinct  that  the  meaning  of  the  surety  can  be  at  once 
apprehended  without  explanation.     WollesJtlare  vs.  Searles,  45 

Pa.,  45- 

IX.  Neglect  of  notice  to  approve.  Notice  of  appli- 
cation to  approve  sureties  should  be  given,  or  cause  shown  for 
the  omission  to  do  so.  Smith  vs.  Kerr,  2  W.  N.,  222. 

X.  Neglect  of  principal,  i.  The  liability  of  a  surety 
is  commensurate  in  duration  with  the  commission  of  the  prin- 
cipal. The  contract  of  a  surety,  being  without  a  beneficial  con- 
sideration, is  not  to  be  extended  beyond  its  strict  technical 
import.  It  has  been  held,  that  even  the  death  of  one  of  two 
or  more  obligees  determines  the  security.  Bank  vs.  Barring- 
tan^  2  P.  &  W.,  27.  2.  Where  a  surety  has  signed  the  bond 
of  a  bookkeeper  in  a  bank,  conditioned  for  the  faithful  perform- 
ance of  his  duties,  and  subsequently,  without  notice  to  the 
surety,  the  bookkeeper  is  promoted  to  the  position  of  cashier, 
and  embezzles  large  sums  of  money  of  the  bank,  the  surety  is 
not  liable  on  his  bond.  Minneapolis  Bank  vs.  Keen,  14  Phila.,  7. 
3.  Under  the  act  of  March  29,  1832,  the  surety  in  the  bond 
of  any  executor,  administrator  or  guardian  may  apply  to  the 
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court,  whenever  his  principal  is  wasting  or  mismanaging  the 
property  under  his  charge,  or  is  likely  to  prove  insolvent,  <x 
has  neglected  or  refused  to  exhibit  true  and  full  inventories  or 
render  full  accounts,  whereupon  the  court  may  order  counter 
securities  to  be  given  to  idemnify  the  surety  against  loss  on  his 
bond.  The  surety  in  such  case  is  protected,  but  not  discharged. 
Newcomer* s  Appeal^  43  Pa.,  45. 

XI.  Neglect  of  principal  to  pay.     i.  A  surety  of  a 
defendant  to  entitle  him  to  a  stay  of  execution,  who  pays  the 
judgment,  is  not  entitled  to  be  substituted  as  plaintiff,  and  have 
priority  over  subsequent  judgment  creditors.      Armstrongs 
Appeal ^  5  W.  &  S.,  352.     2.  In  a  judgment  against  a  principal 
and  surety,  if  the  surety  pays  the  amount  of  the  judgment,  he 
succeeds  by  operation  of  law  to  the  rights  of  the  creditor,  and 
is  entitled  to  collect  the  judgment  out  of  the  principal.    It  is 
not  necessary  that  the  paying  surety  should  be  subrogated 
under  the  act  of  April   22,   1856.     Duffield  vs.  Cooper^  87 
Pa.,  443.     3.  A  surety,  on  paying  a  debt,  is  entitled  to  stand 
in  the  place  of  the  creditor,  and  to  be  subrogated  to  all  his 
rights  against  the  principal ;  provided,  such  subrogation  shall 
work  no  injustice  to  the  rights  of  others.     ErVs  Appeal^  2 
P.  &  W.,  297.  4.  The  words  "  I  do  hereby  agree  to  be  respon- 
sible for  the  faithful  performance  of  the  contract  of  the  lessee" 
constitute  a  contract  of  suretyship,  and  the  surety  is  liable 
immediately  on  the  principal's  default.    FrecMe  vs.  Drinkhouse, 
4  W.  N.,  298.     5 .  Where  a  joint  judgment  debtor,  who,  in  &ct, 
was  only  as  urety,  was  forced  under  execution  to  pay  the  whole 
judgment  debt,  and  neglected  to  have  the  judgment  marked 
to  his  use  until  more  than  a  year  after  its  payment,  held,  that 
because  of  his   laches  his   claim  for    subrogation    was  not 
allowed,  as  meanwhile  the  property  of  the  principal  debtor  had 
been  sold.  Gring's  Appeal,  89  Pa,,  336.     6.  A  surety  is  enti- 
tled to  every  remedy  which  the  creditor  has  against  the  prin- 
cipal, to  enforce  every  security  and  all  means  of  payment,  and 
to  stand  in  the  place  of  a  creditor.     He  has  a  right  to  have 
these  securities  transferred  to  him,  though  this  has  not  been 
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stipulated,  and  if  the  obligee  renders  any  such  security  which 
he  took  from  the  principal  void,  this  discharges  the  surety. 
Hawk  vs.  GeddiSy  i6  S.  &  R.^  28.  7.  A  surety  in  a  bond, 
paying  it  to  the  creditor,  is  entitled  to  a  cession  of  the  debt» 
and  a  substitution  or  subrogation  to  all  right  of  action  of  the 
creditor  against  the  debtor.  Hitnes  vs.  Keller^  3  W.  &  S.,  401. 
Griner's  Estate,  2  W.,  414.  Foster  vs.  Fox^  4  W.  &  S.,  93. 
8.  Where  one  creditor  has  a  judgment  against  principal  and 
surety,  and  another  has  a  judgment  against  the  surety  alone, 
and  the  creditor  of  the  two  collect  his  debt  from  the  surety, 
the  other  creditor  is  entitled  to  the  use  of  the  judgment. 
Huston's  Appeal,  69  Pa.,  488.  9.  A  surety  who  pays  the 
debt  of  his  principal  will  be  entitled  to  the  securities  of  the 
creditor.  So,  where  one  of  several  joint  sureties  has  paid 
the  whole  debt,  he  will  be  entitled  to  the  judgment  to  enforce 
contribution  by  his  co-sureties.  Subrogation  is  purely  an 
equitable  result.  Hosier's  Appeal,  56  Pa.,  80.  10.  A  surety 
is  not,  ipso  facto^  on  payment  of  the  debt  of  his  principal,  sub- 
rogated to  the  creditor's  rights ;  his  remedy  is  not  prima  facie 
on  the  bond,  but  for  money  paid.  Rittenhouse  vs.  Lever^ 
ing,  6  W.  &  S.,  190.  II.  Where  a  surety  pays  an  overdue 
debt,  he  has  the  right  to  recover  what  he  pays  from  the  prin- 
cipal debtor,  who  is  considered  as  having  requested  him  to  pay 
the  debt  in  receiving  him  as  his  surety.  As  soon  as  the  surety 
pays  the  debt,  he  is  deemed  subrogated  to  all  the  remedies  of 
the  creditor  against  the  person  and  estate  of  the  principal. 
Where  a  decree  of  a  court  fixes  the  amount  due  by  a  prin- 
cipal, the  surety  need  not  wait  until  proceedings  be  had  to 
collect  it,  involving  costs,  but  may  pay  it  at  once,  and  seek  to 
recover  the  amount  from  the  principal.  Smith  vs.  Harry,  91 
Pa.,  119.  12.  A  surety  is  entitled  to  all  the  rights,  and 
securities  held  by  the  plaintiff  on  payment  of  the  debt  by  such 
surety.  Vail  vs.  Hartman,  i  C.  P.  Reporter,  132.  13.  The 
rule  is,  that  if  a  surety  has  paid  a  debt,  he  is  entitled  to  all  the 
securities  the  creditor  had  against  the  principal  debtor.  If 
the  claim  be  in  judgment,  he  should  be  subrogated  of  record. 
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Although  actual  payment  discharges  a  bond  or  judgment  at 
law,  it  does  not  in  equity,  when  justice  requires  its  survival 
for  the  safety  of  the  paying  surety.  The  paying  surety  is  also 
entitled  to  all  the  remedies  against  the  debtor.  He  is  to  be 
subrogated  to  all  the  rights  and  actions  of  the  creditor  against 
the  debtor.  He  may  compel  payment  by  a  co-surety  of  his 
proportion.     Wright  vs.  Graver  Co,,  82  Pa.,  80. 

XII.  Neglect  of  principal  as  to  eloigned  goods.  In 
an  action  against  the  surety  for  non-payment  of  rent,  it  is  no 
defence,  that  goods  of  the  tenant  distrained  upon  have  been 
eloigned,  unless  the  plaintiff  or  his  bailiff  has  been  guilty  of 
negligence.     Myers  vs.  Hulseman,  3  W.  N.,  487. 

XIII.  Neglect  to  appropriate  securities,  i.  If  a 
creditor  has  in  his  hands  the  means  of  satisfaction,  and  chooses 
not  to  retain  it,  but  suffers  it  to  pass  into  the  hands  of  the 
principal  debtor,  the  surety  shall  be  released  pro  tanto,  unless 
he  has  consented  thereto.  Bank  vs.  Thompson,  3  6rant|  117. 
Everly  vs.  Rice,  20  Pa.,  297.  2.  There  is  no  clearer  rule  in 
equity,  than  that  where  the  creditor  has  the  means  of  satisfac- 
tion in  his  hands,  and  chooses  not  to  retain  it,  but  suffers  it  to 
pass  into  the  hands  of  the  principal ;  the  surety  can  never  be 
called  on.  Comm,  vs.  Miller,  8  S.  &  R.,  452.  Coaiesville  vs. 
Hope,  I  Chester  Co.,  57.  3.  Where  a  creditor  had  in  his 
hands  the  means  of  paying  his  debt  out  of  the  funds  of  the 
principal  debtor,  and  might  have  paid  the  same  by  reasonable 
diligence,  and  does  not  use  the  means  thus  within  his  control, 
the  surety  is  discharged.  Fegley  vs.  McDonald,  .89  Pa.,  128. 
Clowvs,  Coal  Co,,  g8  Pa.,  432.  4.  A  creditor  is  not  bound 
to  exert  active  diligence  in  favor  of  a  surety,  but  if  through 
his  neglect  a  security  which  would  have  enured  to  the  benefit 
of  a  surety  is  lost,  it  is  a  good  defence  in  proceedings  against 
the  surety.  HugJus  vs  Ranken,  7  Phila.,  175.  5.  When  a 
creditor  has  power  to  receive  a  part  of  his  debt  out  of  the 
estate  of  the  principal  debtor,  who  is  deceased,  and  does  not 
avail  himself  of  it,  the  surety  will  thereby  be  discharged, /r^ 
tanto,     Ramsey  vs.  Bank,  2  P.  &  W.,  203.     6.  Even  without 
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any  special  agreement,  it  seems  that  the  liability  of  the  surety 
would  be  discharged  in  equity,  if  the  creditor,  having  in  his 
own  hands  funds  of  the  principal  debtor,  neglected  to  apply 
them  to  the  payment  of  the  debt.  Reed  vs.  Garvin,  12 
S.  &  R.,  100.  7.  Where  a  creditor  has  the  means  of  com- 
pelling payment  from  the  principal  debtor,  and  by  his  own  act 
gives  it  up,  he  thereby  discharges  the  surety.  A  surety,  on 
payment  of  the  debt  of  his  principal,  is  entitled  to  be  substi- 
tuted to  all  the  liens  and  other  securities  which  the  creditor 
holds  ;  if,  therefore,  substitution  be  rendered  fruitless  by  any 
act  of  the  creditor,  a  release  results.  Templeton  vs.  Skakefy, 
33  Pittsburg  Journal,  11.     107  Pa.,  380. 

XIV.  Neglect  to  defend  suit  against  principal.  A 
judgment  against  a  constable  for  official  misconduct,  is  con- 
clusive against  his  sureties  as  to  his  misconduct  and  the  extent 
of  damages  sustained  by  the  plaintiff.  Those  who  undertook 
to  save  a  man  harmless,  are  bound  to  take  notice  of  any  suit 
against  him.  They  may,  however,  take  advantage  of  any 
defence  personal  to  themselves.  Masser  vs.  Strickland,  17 
S.  &  R.,  354. 

XV.  Neglect  to  discharge,  i.  The  ordering  of  new 
security  does  not  discharge  the  old  bond,  nor  can  the  orphans' 
court  discharge  a  surety  without  the  consent  of  those  interested. 
Comm,  vs.  Risdon,  4  Brewster,  165.  2.  A  notice  by  a  surety 
that  he  will  not  continue  liable,  is  no  defence  to  his  covenant ; 
for  he  cannot  dissolve  the  contract.  Vodges  vs.  Scott,  4 
Lancaster  Bar,  No.  3. 

XVI.  Neglect  to  read  obligation.  i.  If  a  surety 
sign  a  bond  which  he  is  not  prevented  from  reading  by  any 
trick  of  the  obligee,  in  ignorance  of  its  contents,  he  cannot 
avoid  his  obligation  on  it  because  it  is  other  than  he  thought 
it  to  be.  Johnston  vs.  Patterson^  1 14  Pa.,  398.  2.  If  a  surety 
sign  a  bond  which  he  is  not  prevented  from  reading  by  any 
trick  of  the  obligee,  without  reading  or  having  it  read  to  him, 
in  ignorance  of  its  contents,  he  cannot  avoid  his  obligation 
upon  it.     Snyder's  Estate,  7  Kulp,  409. 
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XVII.  Neglect  to  retain  original  agreement.  Any 
unauthorized  variation  in  an  agreement  which  a  surety  has 
signed  that  may  prejudice  him,  or  substitution  of  an  agree- 
ment different  from  that  which  he  entered  into,  discharges  him. 
Bensinger  vs.  Wren,  31  Pittsburg  Journal,  7. 

XVIII.  Neglect  to  terminate  his  liability.  Where 
a  surety  on  a  lease  gave  due  notice  to  the  lessor  to  collect  the 
rent  from  the  lessee,  and  that  he  would  not  be  bound  beyond 
the  end  of  the  current  year,  held,  it  was  inequitable  to  the 
surety  to  continue  the  tenant  for  another  year  after  the  notice. 
Equity  often  relieves  a  surety  when  the  principal  would  not  be 
relieved.  A  surety  cannot  at  will  discharge  himself  from  his 
contract     Pteasanton's  Appecd,  75  Pa.,  344. 

Swine. 

I.  Neglect  by  trespassing.  If  a  party  who  possesses  a 
license  to  enter  on  the  land  of  another,  take  down  a  gate 
erected  thereon,  to  enable  him  to  enter,  and  neglect  to  restore 
it  to  its  place,  whereby  his  swine  are  enabled  to  trespass  upon 
the  plaintiff's  land,  he  is  liable  in  trespass  for  the  damages 
thereby  occasioned.     Kisseckerws,  Monn,  36  Pa.,  313. 

II.  Neglect  to  confine.  The  owner  of  swine,  who 
permits  them  to  run  at  large  without  rings  and  yokes,  in  vio- 
lation of  the  provisions  of  the  act  of  1705,  is  liable  in  an  action 
of  trespass  for  depredations  committed  by  them  upon  the 
enclosure  of  another,  irrespective  of  the  character  of  the  fences 
surrounding  such  enclosure.  Stexvart  vs.  Benninger,  138 
Pa.,  437. 
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Taxation. 

I.  Neglect  in  assessment.  A  farm  divided  by  a  town- 
ship, borough  or  city  line,  is  taxable  where  th«  mansion  house 
is  located.  Where  the  house  and  most  of  the  farm  lie  in  the 
township,  and  but  a  small  portion  of  the  farm  within  the  limits 
of  an  adjacent  city,  the  whole  farm  is  held  taxable  in  the 
township.     Bailsman  vs.  Lancaster^  .50  Pa.,  208. 

II.  Neglect  in  levying.  i.  Though  the  legislature 
impose  a  tax  for  a  certain  purpose,  yet  if  the  tax  levied  be 
clearly  in  excess  of  the  sum  required  for  the  purpose,  a  court 
of  equity  will  enjoin  its  collection  to  the  extent  of  the  excess. 
Connor's  Appeal,  103  Pa.,  356.  2.  Equity  may  enjoin  the 
collection  of  a  tax  levied  without  authority.  Also  where  the 
tax  levied  is  clearly  in  excess  of  the  sum  required.  St.  Clair's 
School  Board's  Appeal,  74  Pa.,  252. 

III.  Neglect  in  making.  A  parsonage,  though  erected 
on  ground  appurtenant  to  a  church,  but  not  a  part  thereof,  is 
not  exempt  from  taxation.  Oiir  Savior's  Church  vs.  Mont- 
gomery Co.,  29  Pittsburg  Journal,  5. 

IV.  Neglect  of  individual  rights.  The  legislature 
cannot,  under  the  name  of  taxation,  take  private  property  for 
public  use  without  compensation  ;  a  special  tax  on  an  individ- 
ual would  infringe  this  restriction.  Persons  and  things,  how- 
ever, may  be  classified  for  the  purposes  of  taxation.  DuracKs 
Appeal,  62  Pa.,  491. 

V.  Neglect  to  make  return  of  personal  property. 
When  a  taxpayer  refuses  or  neglects  to  make  the  return  of 
his  personal  property  liable  for  taxation,  as  required  by  the  act 
of  June  30,  1885,  the  assessor  should  make  return  for  him 
from  the  best  information  he  can  obtain.  Van  Norfs  Appeal^ 
5  Lancaster  Review,  385.     5  C.  P.  Reporter,  229. 
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1.  Neglect  in  apportioning.  It  is  the  duty  of  the 
receiver  of  taxes  to  collect  the  taxes  as  assessed.  He  cannot 
apportion  them.  He  must  collect  the  taxes  out  of  the  first 
execution,  under  which  a  part  of  the  premises  is  sold.  Giy 
vs.  McGonigle,  4  Phila.,  351. 

n.  Neglect  in  assessing  and  collecting,  i.  Where 
a  public  officer  or  a  public  corporation  collects  taxes  imposed 
by  an  act  of  assembly,  and  the  same  are  paid  without  any 
such  objection  as  to  warn  the  officer  or  corporation  that  the 
collection  is  at  his  or  its  risk,  and  afterwards  the  statute  is 
declared  unconstitutional,  the  officer  or  corporation  is  not  lia- 
ble to  an  action  for  the  recovery  of  the  taxes  so  paid.  A 
payment  of  taxes  is  not  compulsory,  because  made  under  a 
threat  that  legal  remedies  for  it  will  be  resorted  to.  Taylor 
vs.  Board  of  Health,  31  Pa.,  73.  2.  A  tax  collector  who  vol- 
untarily relinquishes  a  valid  levy  upon  personal  property,  suffi- 
cient in  amount,  upon  the  land,  in  payment  of  taxes  due  upon 
the  same,  cannot  thereafter  seize  the  personal  property  of  a  sub- 
sequent purchaser  of  the  land,  to  enforce  payment  of  the  same 
taxes.     Baer  vs.  Livingood,  2  Woodward's  Decisions,  336. 

HI.  Neglect  in  paying,  i.  After  a  voluntary  payment 
of  a  tax,  without  a  protest  or  ap[)eal,  it  is  too  late  for  the  tax- 
payer to  complain  of  the  assessment,  or  to  ask  that  the  money 
be  refunded  to  him.  Birmingham  vs.  Kaolin  Co,,  4  North- 
ampton Co.,  129.  2.  Voluntary  payments  of  taxes  made 
without  duress  of  person  or  property,  and  without  protest, 
objection  or  appeal,  cannot  be  recovered,  even  where  there  is 
a  mistake  in  the  estimate  of  the  amount  of  land  upon  which 

• 

the  taxes  were  assessed.  Patterson  vs.  Pltiladelphia,  19  Phila., 
303.  5  Lancaster  Review,  333.  3.  Seated  lands  maybe 
sold  for  taxes,  when  personal  property  is  not  found  upon  them, 
in  the  same  manner  as  unseated  lands,  but  the  owner  shall 
have  the  right  to  redeem  at  any  time  within  a  year  after 
receiving  actual  notice  from  the  treasurer  of  the  county  where 
such  lands  lie,  that  they  have  been  sold.  Broughton  vs.  J<mt- 
neay,  51  Pa.,  34. 


/< 
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IV.  Neglect  in  sale  for  unpaid  taxes.  A  sale  for 
taxes  without  description,  circumstance  or  name  having  any 
known  relation  to  the  land  is  bad.  The  land  must  be  in  some 
way  identified  from  something  appearing  in  the  assessment. 
Lyman  vs.  City,  56  Pa.,  488. 

V.  Neglect  of  purchaser  at  tax  sale.  If  the  pur- 
chaser at  a  treasurer's  sale  for  taxes,  has  neglected  to  file  a 
bond  for  the  surplus  moneys  within  two  years  after  the  sale, 
the  deed  to  him  is  void.     Sutton  vs.  Nelson,  lo  S.  &  R.,  238. 

VI.  Neglect  of  receiver  of  taxes.  The  purchaser  of 
lands  sold  for  taxes,  cannot  object  to  any  irregularity  in  the 
assessment  or  the  proceedings  of  the  commissioners  or  treas- 
urer.    Riddle  vs.  Bedford  Co,,  7  S.  &  R.,  386. 

VII.  Neglect  of  liability.  A  purchaser  at  sheriff's 
sale,  is  not  liable  for  taxes  levied  upon  the  property  after  the 
date  of  the  sale,  but  before  the  acknowledgment  of  the  deed. 
Speakrnan  vs.  Bank,  9  Luzerne  Register,  285. 

VIII.  Neglect  to  appeal  from  assessment.  The 
remedy  for  an  unfair  or  illegal  assessment  of  taxes  is  by 
appeal  to  the  county  commissioners.  If  the  party  aggrieved 
neglect  it,  the  collector  must  collect  the  tax,  and  no  action 
lies  against  the  borough  to  recover  the  sum,  though  payment 
was  made  under  protest.  Wharton  vs.  Birmingham  Borough, 
37  Pa.,  371. 

IX.  Neglect  TO  collect,  i.  The  city  is  not  stopped 
from  collecting  back  water  rents  from  a  purchaser  at  a  sheriff's 
sale,  by  failing  to  collect  the  rents  as  they  accrue.  GirardLife 
Ins,  Co.  vs.  Pltiladelphia,  12  Phila.,  293.  2.  A  tax  collector 
who  neglects  his  duty,  and  does  not  collect  taxes  at  the  proper 
time,  but  pays  them  out  of  his  own  funds,  has  only  a  personal 
claim,  and  cannot  claim  priority  over  lien  creditors.  Dollar 
Savings  Bank  \s.  Bosworth,  2y  Pittsburg  Journal,  45.  3.  If 
the  city  failed  to  demand  its  claim  for  taxes  from  the  sheriff 
after  a  public  sale,  or  take  the  steps  to  obtain  it,  the  lien  will 
not  follow  the  property  in  the  hands  of  the  purchaser  at  the 
sale.     Smith  vs.  Simpson,  60  Pa.,   169.     4.  Where  a  land 
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owner  goes  to  the  county  treasurer's  office,  and  pays  all  the 
taxes  demanded  of  him  by  the  treasurer,  his  property  cannot 
subsequently  be  sold  for  taxes  which  the  treasurer  by  mistake 
failed  to  demand  of  him.  Pottsville  Lumber  Co,  vs.  Wells, 
157  Pa.,  5. 

X.  Neglect  to  exempt  charities.  A  charitable  insti- 
tution is  not  exempt  from  taxation  on  a  vacant  lot,  separated 
by  a  street  from  the  land  on  which  the  institution  is  built,  and 
not  necessary  to  the  use  of  the  charity.  Philadelphia  vs.  Aid 
Society,  154  Pa.,  12. 

XL  Neglect  to  pay.  i  .  A  subsequent  owner  and  occu- 
pier of  a  premises  is  liable  for  a  former  owner,  who  has  neglected 
to  pay  his  taxes,  and  the  personal  property  of  such  subsequent 
owner  may  be  distrained  on .  Such  subsequent  owner  must  look 
for  reimbursement  to  the  former  owner  of  the  premises.  Niver 
vs.  Perigo,  Legal  Gaiz.  Report,  462.  2.  The  act  of  March  24, 
1870,  creating  the  office  of  collector  of  delinquent  taxes,  does 
not  authorize  the  collector  to  sell  the  goods  of  a  tenant  for 
taxes  due  by  the  owner.  McAfee  vs.  Bumm,  10  Phila.,  157. 
3.  A  tax-payer  was  informed  by  the  auditor  general  that  he 
owed  no  taxes  to  the  state.  Held,  that  he  was  not  liable  to 
any  penalty  for  not  paying  them.  Comm,  vs.  Canal  Co,,  1 
Pearson,  359.  4.  Taxes  assessed  on  seated  lands  are  not, 
technically,  a  lien  on  the  realty,  but  a  personal  charge  against 
the  owner ;  the  right  of  distress  on  the  goods  being  special 
and  statutory,  under  the  act  of  April  13,  1834.  Cohen  vs. 
Griffiths,  9  Luzerne  Register,  155.  5.  A  direction  that  a  life- 
tenant  shall  pay  all  taxes,  does  not  refer  to  taxes  due  in  the 
lifetime  of  the  testator,  and  unpaid  at  his  death.  Brolaskfs 
Appecd,  32  Pittsburg  Journal,  2.  6.  Taxes  on  real  estate 
cannot  be  apportioned  among  the  different  persons  who 
become  owners  of  it  during  the  year.  The  person  charged  at 
the  beginning  of  the  year  is  liable  for  the  taxes  of  the  entire 
year,  though  he  alien  the  same.  He  should  arrange  the  pay* 
ment  with  the  alienee.  Shaw  vs.  Quinn,  12  S.  &  R.,  299* 
King  vs.  Building  Ass*n,    106  Pa.,    165.     7.  A  tenant  or 
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stranger  whose  goods  may  have  been  taken  to  pay  taxes,  will 
be  treated  as  a  surety  and  substituted  to  the  rights  of  the 
party  to  whom  the  tax  was  coming.  If  justice  requires  it,  the 
lien  may  be  kept  afoot  for  the  benefit  of  such  tenant.  Wallace's 
Estate y  59  Pa.)  401.  8.  The  household  furniture  of  a  federal 
army  surgeon  is  liable  to  taxation  in  a  city  where  he  is  sta- 
tioned on  duty,  without  the  intention  of  acquiring  a  domicil. 
Fmleyvs.  Philadelphia^  32  Pa.,  381.  9.  The  legislature  has 
power  to  impose  penalties  for  the  non-payment  of  taxes.  This 
penalty  is  usually  in  the  form  of  an  increased  percentage  for 
the  delay  or  interest  at  a  fixed  rate.  A  penalty  may  also  be 
imposed  upon  the  tax-payer,  who  improperly  withholds  infor- 
mation as  to  the  condition  and  extent  of  his  estate.  Fox's 
Appeal,  1 12  Pa.,  356. 

XII.  Neglect  to  preserve  lien.  The  lien  of  a  regis- 
tered tax  in  Philadelphia  is  not  preserved  by  the  issuing  of  a 
scire  facias  more  than  five  years  from  the  first  of  January  next 
after  the  tax  is  due,  although  it  is  within  five  years  from  the 
filing  of  the  claim.    Philadelphia  vs.  Kates ,  150  Pa.,  30. 

XIII.  Neglect  to  prosecute  claim  for.  A.  scire  facias 
upon  a  city  claim  for  taxes  must  be  prosecuted  to  judgment 
vdthin  five  years  after  issuing  the  same,  or  the  lien  of  such 
taxes  is  lost.  Philadelphia  vs.  Scott y  93  Pa.,  25.  12  Phila., 
450.     Philadelphia  vs.  Heisler,  27  W.  N.,  213-. 

XIV.  Neglect  to  protest  against.  After  a  voluntary 
payment  of  a  tax,  without  a  protest  or  appeal  in  the  manner 
provided  by  law,  it  is  too  late  for  the  tax-payer  to  complain 
of  the  assessment  or  to  ask  that  the  money  be  refunded. 
Binningham  vs.  Kaolin  Co,,  5  Delaware  Co.  378. 

XV.  Neglect  to  receive.  A  sale  of  land  for  taxes  is 
voidy  where  the  owner  of  the  land  went  to  the  county  treas- 
urer's office  in  good  faith  for  the  purpose  of  paying  the  taxes 
on  the  land,  and  used  reasonable  diligence  to  ascertain  and 
pay  them,  and  failed  to  do  so  by  reason  of  an  erroneous  assess- 
ment and  advertised  list  of  sales.     Freeman  vs.  Conswell,  2 

lionaghan,  500. 
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Telephone  Companies. 

I.  Neglect  in  impartiality.  Telephone  companies  are 
subject  to  the  rules  which  govern  common  carriers.  Under 
the  law  of  this  state,  they  cannot  discriminate  between  persons 
who  are  willing  to  pay  the  usual  rates  for  using  the  telephone. 
Cofnm.  vs.  Bell  Telephone  Co.,  ly  Phila.,  405. 

II.  Neglect  in  obstructing  highway,  i.  A  sagging 
telephone  wire  extending  over  a  public  highway  caught  the 
driver  of  a  furniture  wagon,  threw  him  to  the  ground  and 
caused  his  death.  There  was  evidence  that  the  wire  had  been 
in  this  dangerous  condition  for  some  time.  Held,  that  the 
evidence  of  the  negligence  of  the  company  was  for  the  jur}'. 
Vamau  vs.  Telephone  Co.,  5  Lancaster  Review,  97,  401. 
2  Monaghan,  645.  2.  It  is  the  duty  of  a  telephone  company 
using  a  public  highway  for  its  poles  and  wires,  to  so  construct 
and  maintain  its  line  as  not  to  incommode  the  public  use  of 
the  highway  for  purposes  of  travel.  Central  Telephone  Co.vs, 
Ry,  Co.,  I  Pa.  Dist.,  628. 

Telegraph  Companies. 

I.  Neglect  in  breaking  the  wires.  Where  a  tele- 
graph company  has  strung  its  wires  across  a  road,  a  party  who 
wilfully  breaks  the  wires  is  liable  to  a  penalty.  In  the  present 
case,  a  party  in  removing  his  house  from  one  location  to 
another,  found  the  wire  of  the  company  to  be  in  his  way  and 
broke  it.  The  act  of  the  defendant,  in  moving  his  house,  was 
a  lawful  one,  and  the  company  located  the  wire  subject  to  such 
contingencies  in  the  use  of  the  highway.  Telegraph  Co.  vs. 
WUt,  I  Phila.,  270. 

II.  Neglect  in  delivering  money.  In  the  case  of 
unintentional  delay  in  the  delivery  of  money  by  a  tel^raph 
company,  whereby  plaintiff's  note  was  protested,  there  can  be 
no  recovery  for  mere  loss  of  credit  by  reason  of  the  protest 
without  showing  pecuniary  loss.  Smith  vs.  Telegraph  Co., 
150  Pa.,  561. 

III.  Neglect  in  disclosing  messages.  The  act  of 
April  17,  185 1,  prohibiting  the  operators  or  agents  of  a  tele- 
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graph  company  from  disclosing  telegraphic  communications, 
does  not  apply  in  cases  when  it  is  material  for  such  disclosures 
on  trial  in  a  court  of  justice.  The  offender  is  only  liable,  when 
he  wantonly  or  voluntarily  and  unlawfully  exposes  the  secrets 
of  the  telegraph  office.  Henisler  vs.  Freedman,  2  Parsons,  279. 

IV.  Neglect  by  erroneous  message,  i.  Actual  notice 
of  a  regulation  that  a  telegraph  company  will  not  be  liable  for 
error  in  a  message,  unless  the  message  be  repeated,  must  be 
proved,  to  excuse  negligence.  The  notice  to  repeat  must  be 
so  full,  clear  and  explicit,  that  it  would  be  negligence  in  the 
plaintiff  to  disregard  it.  Harris  vs.  Telegraph  Co,,  9  Phila.,  89. 
Passmore  vs.  Telegraph  Co.,  Idem,  90.  2.  A  telegraph  com- 
pany is  not  excused  from  liability  to  third  persons  for  damages 
sustained  by  the  negligent  transmission  of  an  erroneous  mes- 
sage, by  the  fact  that  the  sender  did  not  pay  for  its  being 
repeated,  in  accordance  with  a  rule  of  the  company  limiting  its 
responsibility  to  the  transmission  of  messages  that  should 
be  repeated.  New  York  Telegraph  Co,  vs.  Dry  burg, 
35  Pa.,  379.  Tobin  vs.  Telegraph  Co.,  J46  Pa.,  375. 
3.  A  telegraph  company  is  liable  in  damages,  to  the  recipient 
of  a  message,  for  the  misfeasance  of  their  agent  in  sending  a 
different  message  from  that  addressed  to  him.  The  fact  that 
the  sender  did  not  pay  for  its  repetition,  in  accordance  with  a 
rule  of  the  company,  does  not  excuse  its  liability.  N,  Y.  Tele- 
graph Co.  vs.  Dryburg,  35  Pa.,  298.  3  Phila.,  408.  4.  A  tele- 
graph company  is  responsible  for  the  accurate  transmission  of 
messages  entrusted  to  it.  Where,  through  the  negligence  of 
its  agent,  a  telegraph  is  altered  or  in  any  respects  untrue,  the 
company  is  liable  for  the  error.  Richman  ws.  Telegraph  Co,,  18 
Phila.,  371. 

V.  Neglect  to  promptly  deliver  telegram,  i.  In 
the  event  of  the  failure  to  deliver  with  reasonable  despatch  a 
cipher  telegram,  where  the  company  had  not  been  informed  of  its 
contents,  the  damages  are  merely  nominal,  or  the  sum  paid  for 
its  transmission.  Ferguson  vs.  Telegraph  Co,,  16  Pa. 
County.  102.     2.  Where  a  telegraph  company  was  guilty  of 

10ft 
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gross  negligence  in  not  delivering  promptly  a  prepaid  mes- 
sage ordering  the  purchase  of  stock,  which  advanced  in  price 
between  the  time  the  message  should  have  arrived  and  the 
time  it  was  purchased  under  another  order,  held,  that  the 
advance  was  the  measure  of  damages.  United  States  Telegraph 
Co,  vs.  Wenger,  55  Pa.,  262.  3.  A  general  strike  of  the 
employees  of  a  telegraph  company  and  concerted  refusal  to 
work,  is  sufficient  to  justify  it  in  affixing  conditions  to  the 
acceptance  of  messages  for  transmission  over  its  wires,  so  as  to 
relieve  the  company  from  liability  for  delay.  Comm.  vs.  Tele- 
graph Co,,  5  Lancaster  Review,  94. 

VI.  Neglect  of  accuracy  in  telegram,  i.  When  a 
person  receives  an  insensible  telegram,  no  loss  growing  out  of 
an  incorrect  construction  of  it  will  give  him  a  right  of  action 
against  a  telegraph  company.  It  is  his  duty  to  ascertain 
whether  the  message  has  been  accurately  sent,  and  to  ask  the 
sender  to  explain  its  meaning.  If  he  takes  upon  himself  the 
interpretation  of  it,  the  risk  of  loss  arising  thereout  will  be 
wholly  his  own.  Nusbaum  vs.  Telegraph  Co.,  17  Phila.,  340. 
2.  Telegraph  companies  are  public  agents,  and  as  such  bound 
to  exact  diligence  ;  and  liable  to  every  one  injured  by  a  want 
of  due  care  on  their  part  or  that  of  their  agents.  Such  com- 
panies may  prescribe  rules  to  insure  safety,  and  m:.y  declare 
that  if  they  are  not  observed  the  party  injured  shall  be  pre- 
cluded, on  the  doctrine  of  contributory  negligence;  such  rules 
must  be  reasonable.  One  sending  a  message  and  not  asking 
it  to  be  repeated  to  ensure  its  accuracy,  is  taken  to  have  acqui- 
esced in  the  conditions  prescribed  by  the  rules,  and  cannot 
object  to  a  precaution  which  he  has  waived.  Passmore  vs. 
Western  Union  Telegraph  Co.^  78  Pa.,  238.  3.  A  rule  of  a  tele- 
graph company,  that  its  responsibility  for  accuracy  in  the  trans- 
mission of  messages  over  its  lines  shall  be  restricted  to  repeated 
messages,  and  that  any  claim  for  damages  must  be  made  in 
writing  within  sixty  days  is  reasonable,  and,  unless  waived,  is 
binding  upon  one  who  sends  a  message  with  knowledge  of  it 
Western  Union  Telegfnph  Co,  vs.  Stevenson,  1 28  Pa.,  443.  4.  In 
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an  action  against  a  telegraph  company  to  recover  damages  fof 
delay  in  the  transmission  of  a  telegram,  the  face  of  the  message 
ought  to  contain  something  to  put  the  company  on  its  guard ; 
but  when  the  alleged  damage  arises  from  erroneous  transmis- 
sion, it  is  no  defence  that  the  face  of  the  telegram  does  not 
disclose  its  meaning.  Western  Union  Telegraph  Co,  vs.  LandiSy 
21  W.  N.)  58.  5.  Where  an  action  is  brought  for  the  loss 
sustained  by  acting  upon  a  telegram,  which  owing  to  the  neg- 
ligence of  the  agents  of  the  telegraph  company  was  altered, 
the  action  sounds  in  tort,  and  is  for  a  loss  wholly  different  from 
that  which  the  sender  sustained  through  the  non-performance 
of  the  contract.  While  the  sender  of  a  dispatch  is  estopped 
from  action  against  the  company  under  his  contract  for  failure 
to  repeat  his  message  to  ensure  its  accuracy,  such  condi- 
tion does  not  apply  to  the  receiver  of  the  message.  Western 
Union  Telegraph  Co,  vs.  Rickman,  19  W.  N.,  569. 
6.  Where  a  telegraph  company  is  sued  for  damages  for  fail- 
ure to  transmit  a  message,  and  relies  upon  the  contract  on  the 
telegraph  blank  limiting  its  liability  to  its  own  lines,  its  affidavit 
of  defence  must  give  the  facts  as  to  its  own  handling  of  the  mes- 
sage, the  time  at  which  and  the  place  to  which  if  was  sent.  A 
stipulation  in  the  contract  of  a  telegraph  company,  that  claims 
for  damages  must  be  presented  in  writing  within  sixty  days  is 
reasonable,  except  where  the  telegram  is  sent  to  a  very  great 
distance.  Conrad  vs.  Telegraph  Co.,  162  Pa.,  204.  7.  Plaint- 
iff's statement  of  claim,  in  an  action  of  assumpsit  to  recover 
damages  for  delay  in  transmitting  a  telegraphic  message  to  a 
correspondent  to  purchase  certain  goods  at  a  specified  price, 
was  defective  in  not  averring  that  at  the  time  the  order  should 
have  been  delivered  the  goods  could  have  been  purchased  dt 
the  price  named.  Ferguson  vs.  Telegraph  Co.,  151  Pa.,  211. 
8.  Where  a  telegram  was  incorrectly  transmitted,  the  measure 
of  damage  is  the  actual  loss  incurred  as  the  result  of  the  error. 
Western  Union  Telegraph  Co,  vs.  Landis,  3  5  Pittsburg  Jour- 

• 

^^>  505.     9.  One  of  the  conditions  of  a  telegraph  company 
printed  on  the  blank  form  of  the  message  in  small  type,  but 
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with  conspicuous  heading,  was  that  the  company  would  not  be 
liable  for  damages  if  the  claim  was  not  presented  in  sixty  days 
from  sending  the  message.  Held,  that  the  condition  was  bind- 
ing on  one  sending  a  message  on  the  printed  form.  Wolf  vs. 
Telegraph  Co,,  62  Pa.,  83. 

VII.  Neglect  in  wording  telegram,  i.  Where  the 
sender  of  a  message  negligently  wrote  the  word  "  two  "  so 
that  it  could  be  read  "  ten,"  and  sent  the  despatch  to  the 
telegraph  office  by  a  small  boy  who  could  not  explain  it,  the 
company  is  not  liable  for  a  mistake  in  the  amount  as  tele- 
graphed. Koons  vs.  Telegraph  Co.,  12  W.  N.,  49.  2.  Where 
the  sender  of  a  message,  intending  to  write  a  certain  word, 
negligently  writes  what  more  nearly  resembles  another  word, 
the  telegraph  company  is  not  liable  for  damages  caused  by 
transmitting  the  word  as  it  appeared  to  be  written.  Koons  vs. 
Telegraph  Co.,  102  Pa,,  164. 

Tenancy  in  Common. 

I.  Neglect  of  co-tenant,  i  .  A  tenant  in  common  is 
liable  to  his  co-tenant  for  repairs  that  are  absolutely  necessary 
to  houses  and  mills  already  erected,  which  fall  into  decay. 
Beattyws,  Bordwell,  91  Pa.,  438.  2.  One  tenant  in  common 
has  no  power  to  bind  his  co-tenant  by  an  agreement  with 
another  to  lease  their  lands.  McKviley  vs.  Peters,  1 1 1  Pa., 
283.  3.  Where  there  were  joint  owners  of  real  estate,  with 
the  title  in  one  who  made  sale  of  the  lands  and  mingled  the 
money  received  therefor  with  his  own  ;  held,  that  upon  a 
settlement  of  his  account  with  his  co-tenant  he  was  charge- 
able with  interest  upon  interest.  Money  thus  received  is 
trust  money,  and  the  rules  which  forbid  the  allowance  of 
interest  upon  interest  do  not  apply.  Roberts'  Appeal,  92 
Pa.,  487. 

II.  Neglect  to  pay  rent.  A  tenant  in  common  cannot 
recover  in  assumpsit  against  his  fellow  for  the  use  and  occu- 
pation of  the  common  property,  without  an  express  contract  to 
pay  rent,  as  each  tenant  has  an  equal  right  to  the  possession  of 
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the  whole.     Account,  under  the  statute  of  Anne,  was  the  only 

remedy.     Kline  vs.  Jacobs,  68  Pa.,  57. 

III.  Neglect  to  pay  material  man.  Materials  were  fur- 
nished on  the  contract  of  one  tenant  in  common,  who  was  in 
possession.  A  lien  could  be  entered  against  him  as  owner  of 
the  premises  and  a  judgment  had  which  would  bind  his  inter- 
est.    Keller  vs.  Denmead^  68  Pa.,  449. 

Tender. 

I.  Neglect  in  amount.  A  tender  under  the  act  of  March 
12,  1867,  must  be  of  the  amount  which  the  defendant  admits 
to  be  due,  with  all  lawful  costs  to  date.  Horan  vs.  Flanigen^ 
5  C.  P.  Reporter,  127. 

II.  Neglect  in  form.  The  tender  of  a  check  in  pay- 
ment of  a  note,  will  not  support  a  claim  for  set-off,  unless  the 
defendant  still  tenders  at  the  trial.  Mountain  City  Banking  Co. 
vs.  Mqyer,  14  Luzerne  Register,  197. 

III.  Neglect  in  making,  i.  A  tender,  to  be  a  legal  one, 
must  be  for  the  full  amount  due,  and  must  be  kept  up  at  eveiy 
stage  of  the  action.  The  proper  course  would  be  to  pay  the 
money  into  court  upon  leave  obtained.  The  rule  that  the 
money  must  be  counted  in  coin  or  legal  tenders  is  dispensed 
with  if  the  creditor  refuses  to  receive  it  before  it  is  counted. 
Eckman  vs.  Hildebrand,  i  Delaware  Co.,  509.  15  Lancaster  Bar, 
49.  Fox  vs.  Sheldrake,  i  Delaware  Co.,  27.  2.  If  a  contract  be 
for  bullion,  the  very  thing  contracted  for  must  be  offered,  as 
in  the  case  of  other  contracts  for  the  delivery  of  merchandise. 
The  tender  of  a  debt  cannot  be  objected  to  as  insufficient, 
because  the  currency  has  been  debased  since  the  debt  was 
contracted.  Borie  vs.  Trott,  5  Phila.,  366.  3.  A  legal  tender 
is  where  a  debtor  offers  to  his  creditor  legal  money,  gold, 
silver  or  legal  tender  paper  money  sufficient  to  pay  all  legal  debt 
which  has  matured  and  the  full  interest  thereon.  If  made  after 
suit  commenced,  it  must  also  include  all  costs  that  have  been 
incurred  up  to  the  date  of  such  tender.  A  tender  must  be  wholly 
unconditional.     Eckman  vs.  Hickman,  i  Lancaster  Review,  41. 


l686  THE     LAW    OF     NEGLIGENCE 

Tender —  Continued, 

IV.  Neglect  in  terms.  A  tender,  to  be  equivalent  to 
payment  of  a  debt,  must  be  unconditional.  Forest  Oil  Co!s 
Appeal,  35  Pittsburg  Journal,  261. 

V.  Neglect  to  accept,  i  .  A  judgment  creditor  is  not 
bound  to  accept  his  debt  from  a  stranger  to  the  judgment 
Nesbit  vs.  Martin,  4  Pa.  County,  95.  2.  Where  there  has 
been  a  tender  of  the  amount  due  before  suit  brought,  and 
afterwards  judgment  for  want  of  a  sufficient  affidavit  of  defence 
given,  no  costs  can  be  allowed.  North  Penna,  Ins,  Co,  vs. 
Ins,  Co,,  2  Pearson,  289.  3.  In  trover,  after  th^  plaintiff  has 
demanded  his  goods,  and  the  defendant  refused  to  deliver 
them,  he  is  not  bound  to  accept  a  tender  of  them  where  they 
have  deteriorated  in  value  since  the  conversion.  Whitaker  vs. 
Houghton,  86  Pa.,  48.  4.  Under  the  act  of  April  9,  1833, 
if  a  defendant  on  the  trial  of  a  cause  before  a  justice,  or  before 
an  appeal  is  taken,  shall  offer  to  give  the  plaintiff  a  judgment 
for  the  amount  which  the  defendant  shall  admit  to  be  due, 
which  offer  it  shall  be  the  duty  of  the  justice  to  enter  on  the 
record,  and  if  the  plaintiff  or  his  agent,  after  notice  of  the 
tender,  which  service  of  notice  shall  also  be  mentioned  on  the 
record,  shall  refuse  to  accept  such  offer,  and  subsequently  after- 
appeal,  shall  recover  no  larger  sum  in  court,  the  plaintiff  shall 
pay  all  the  costs  of  the  appeal.  Driesbach  vs.  Moore,  94  Pa., 
25.  10  Luzerne  Register,  42.  5.  The  admitted  sum  brought 
into  court  becomes  the  money  of  the  plaintiff,  and  if  the  jury 
award  an  amount  equal  to  or  less  than  the  tender,  the  verdict 
goes  for  the  defendant,  carrying  with  it  a  judgment  for  costs. 
The  plaintiff  is  entitled  to  the  entire  sum  tendered  in  any 
event.     Wheeler  ws.  Woodward,  66  Pa,. y  158. 

VI.  Neglect  to  make.  i.  When  one  purchases  a 
chattel  for  another,  he  may  sue  for  the  money  without  a  tender 
of  the  thing ;  the  delivery  of  the  thing  cannot  be  demanded 
until  the  money  is  paid  or  tendered.  Esser  vs.  Underman,  71 
Pa.,  76.  2.  As  a  condition  precedent  to  an  action  of  trover,  a 
demand  or  tender  must  be  made  by  the  plaintiff,  but  the  tender 
of  money  is  unnecessary  in  the  case  of  stocks  and  bonds. 
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where  they  had  been  wrongfully  converted  by  the  defendant 
pledging  them  for  his  own  debt,  and  a  sale  afterwards  by  the 
pledgees,  without  notice  to  the  plaintiff.  This  dispensed  with 
any  necessity  for  tender  of  the  amount  of  the  debt  for  which 
they  had  originally  been  pledged.  Work  vs.  Bennett^  70  Pa., 
488.  3.  Where  there  has  been  fraud  in  a  contract,  the 
defrauded  parties  thereto  can  rescind  and  recover  the  price 
paid ;  but  the  tender  should  be  in  a  reasonable  time  after  dis- 
covery of  the  fraud.  By  an  undue  delay  in  tender  and  rescis- 
sion, the  contract  would  be  affirmed.  Learning  vs.  Wise^  73 
Pa.,  173. 

VII.  Neglect  to  plead.  A  tender  must  be  pleaded,  and 
the  record  must  show  it.  A  tender  before  arbitrators  should 
be  noted  in  the  proceedings,  and  made  matter  of  record.  Vos- 
burg  vs.  Reynolds,  5  Kulp,  228,  376.  I  Lackawanna  Jurist, 
92.     I  C.  P.  Reporter,  107. 

Theatres. 

I.  Neglect  in  ejecting  ticket-holder.  Plaintiff's  wife 
was  ejected  from  the  theatre  so  violently,  that  she  was  injured. 
Held,  that  an  action  on  the  case  by  the  husband  for  the  loss 
of  his  wife's  services,  was  proper.  It  need  not  be  trespass  vi 
et  armis.     Drew  vs.  Peer,  28  Pittsburg  JotLmal,  38. 

II.  Neglect  to  fulfil  contract.  Where  theatrical 
managers  engage  a  performer  for  a  certain  position,  and  subse- 
quently assign  her  a  lower  one,  she  cannot  be  compelled  to  take 
the  part,  but  may  declare  the  contract  forfeited  and  sue  the 
managers  for  any  loss  she  may  have  sustained.  Roserie  vs. 
Kiralfy,  12  Phila.,  209. 

III.  Neglect  to  protect  spectators.  Where  an  acci- 
dent occurred  to  a  spectator  in  the  front  row  of  the  thea.tre, 
by  an  acrobat  falling  upon  him  from  a  trapeze,  it  was  held,  by 
an  equally  divided  court,  that  the  manager  of  the  theatre  was 
liable  in  damages  for  the  unskillfulness  of  the  performer.  Fox 
vs.  Dougherty,  2  W.  N.,  417.     23  Pittsburg  Journal,  142. 

IV.  Neglect  to  reserve  seats.     The  neglect  of  the 
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proprietor  of  theatre  to  mark  a  seat  "taken,"  can  give  a 
stranger  no  right  to  a  seat  which  had  already  been  purchased 
by  a  third  party.  Comm,  vs.  Powell,  lo  Phila.,  1 80.  4  Legal 
Opinion,  618. 

Timber. 

L  Neglect  to  secure.  Logs  carried  adrift  by  floods 
continue  the  property  of  the  original  owner.  West  Branch 
Exchange  vs.  Enterline,  Northumberland  Co.  News,  269. 

n.  Neglect  in  cutting,  i.  Under  the  act  of  March 
29,  1824,  any  party  cutting  timber  without  consent  on  the 
lands  of  another,  shall  be  liable  to  pay  to  such  owner  double 
the  value  of  such  trees,  or,  in  case  of  the  conversion  thereof, 
treble  the  value  thereof,  with  costs  of  suit  Allen  vs.  Liggett, 
81  Pa.,  486.  2.  The  mortgagor  of  real  estate  may  continue, 
after  the  execution  of  the  mortgage,  as  before,  to  cut  and  sell 
the  timber  growing  upon  the  premises,  without  violating  the 
rights  of  the  mortgagee.  Angles  vs.  Agncw,  98  Pa.,  587. 
3.  The  timber  act  of  March  29,  1824,  imposing  double  and 
treble  damages  for  cutting  the  timber  of  another  without  his 
consent,  does  not  apply  to  a  corporation  entering  upon  the 
land  of  another  under  the  right  of  eminent  domain.  In  giving 
damages  in  other  cases  for  unlawfully  cutting  another's  timber 
and  converting  it  to  one's  own  use,  it  will  be  presumed  the 
jury  gave  all  the  damages  authorized  by  statute.  Unless  the 
verdict  itself  shows  but  single  damages,  the  court  cannot 
double  or  treble  the  damages.  Bethlehem  Gas  Co.  vs.  Yoder, 
112  Pa.,  136.  Clark  vs.  Sargeant,  Idem,  16.  4.  An 
injunction  will  issue  to  restrain  the  destruction  of  a  tree  grow- 
ing in  a  rural  or  suburban  locality,  on  the  line  between  two 
adjoining  properties,  at  the  instance  of  one  of  the  owners. 
Comfort  vs.  Everhardt,  35  W.  N.,  364.  5.  Cutting  timber  on 
the  land  of  another,  without  color  of  title,  is  destructive  to  the 
freehold,  and  may  be  denominated  destructive  trespass.  Equity 
will  enjoin  against  the  commission  of  such  acts,  where  the  party 
is  insolvent.     Eckertvs.  Ferst,  10  Phila.,  514.     i  Foster,  304. 
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6.  A  preliminary  injunction  will  be  granted  to  restrain  the 
cutting  of  growing  timber  on  lands  about  which  there  is  dis- 
pute as  to  ownership.  Kerns  vs.  Harbison,  3  York  Rec- 
ord, 154.  I  Chester  Co.,  506.  7.  The  act  of  March  29, 1824, 
imposes  a  penalty  of  treble  damages  upon  any  one  cutting  and 
converting  to  his  own  use  the  timber  growing  upon  the  land 
of  another,  without  the  owner's  consent.  This  was  intended 
only  to  prevent  the  wilful  or  careless  cutting  of  another's  tim- 
ber. Where,  however,  the  owner  of  the  land,  by  his  own  posi- 
tive acts,  misleads  his  neighbor  as  to  the  extent  of  his  claim, 
though  unintentionally,  he  cannot  avail  himself  of  the  pro- 
visions of  this  act.  Kramer  vs.  Goodlander,  98  Pa.,  353. 
8.  Cutting  down  timber  to  the  prejudice  of  the  inheritance  is 
waste,  and  may  be  restrained  by  proceedings  in  equity.  Ray* 
dure  vs.  Smith,  19  Pittsburg  Jotimal,  121.  Smith  &  Fleefs 
Appeal,  69  Pa.,  474.  9.  It  is  not  waste  for  a  life  tenant  to 
cut  dead  and  decaying  timber.  He  may  also  cut  down  trees 
if  they  impede  cultivation,  and  if  good  husbandry  requires 
their  removal.  The  common  law  of  England  was  very  strict 
in  regard  to  waste.  Its  rigor  has  been  much  relaxed  here, 
especially  in  the  matter  of  timber.  This  was  to  be  expected 
in  a  new  country,  where  land  was  far  more  valuable  without 
timber  than  with  it.  Sayers  vs.  Hoskinson,  no  Pa.,  473. 
10.  Under  the  act  of  March  29,  1824,  one  cutting  timber  on 
another's  land  and  converting  it  is  liable  to  treble  damages, 
although  done  without  knowledge  that  it  was  not  on  his  own 
land.  It  is  incumbent  on  the  person  cutting  to  ascertain 
where  the  line  is.  Watson  vs.  Rynd,  76  Pa.,  59.  21  Pittsburg 
Journal,  180.  n.  An  indictment  will  lie  for  destroying  a 
tree  standing  on  public  ground.  Cojnm,  vs.  Eckert,  2 
Browne,  249.  12.  To  hold  a  defendant  liable  for  treble  dam- 
ages for  cutting  timber,  it  is  not  necessary  that  he  was  actually 
seen  cutting  it ;  if  he  authorized  or  ratified  the  trespass,  it  is 
sufficient.  Whitney  \s.  Backus,  149  Pa.,  29.  McCloskey  vs. 
Howell,  123  Pa.,  52.  Kramer  vs.  Goodlande  10  W.  N.,  469. 
III.  Neglect  in  manufacturing  charcoal.  The  collier 
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is  bound  to  exercise  ordinary  care,  skill  and  diligence  in 
changing  wood  into  charcoal.  Gamber  vs.  WoUaver^  i 
W.  &  S.,  60. 

Time. 

I.  Neglect,  by  delay.  Whenever,  by  a  rule  of  court,  or 
an  act  of  assemby,  a  given  number  of  days  are  allowed  to 
perform  an  act,  the  day  on  which  the  rule  is  taken  or  the 
decision  made  is  excluded,  and  if  one  or  more  Sundays  occur 
within  that  time,  they  are  counted,  unless  the  last  day  falls  on 
Sunday,  in  which  case  the  act  may  be  done  on  the  next  day. 
Goswiler,  In  re,  3  P.  &  W.,  200. 

II.  Neglect  in  computing,  i  .  Where  a  statute  requires 
a  thing  to  be  done  within  a  certain  time  from  a  prior  date,  and 
deprives  the  party  of  a  right  for  omitting  it,  the  day  fjrom 
which  the  count  is  to  be  made  should  be  excluded  in  comput- 
ing the  time  within  which  the  act  may  be  done.  When,  in 
such  case,  the  last  day  falls  on  Sunday,  that  day  is  also  to  be 
excluded  from  the  computation,  and  the  party  has  the  whole 
of  the  following  day  to  perform  the  act,  except  in  the  case  of 
negotiable  paper.  Edmundson  vs.  Wragg,  104  Pa,,  500. 
Hogg  vs.  Loughery,  3  W.  N.,  516.  Menges  vs.  Frick,  73 
Pa«,  137.  2.  When  a  computation  is  made  from  an  act  done, 
the  day  on  which  the  act  was  done  must  be  included ;  but 
when  the  computation  is  from  the  day  itself,  then  the  day  is 
excluded.  Hampton  vs.  ErenzeUer,  2  Browne,  18.  Hogg^, 
Loughery,  24  Pittsburg  Journal,  139.  3.  The  word  "  month," 
used  without  explanation  in  a  sentence  of  imprisonment,  means 
a  month  of  twenty-eight  days.  Comm,  vs.  Martin,  40  Ktts- 
burg  Journal,  256.     2  Pa.  Dist.  330. 

III.  Neglect  to  note  fractions  of  a  day.  i.  Where 
a  mortgage  is  recorded  on  the  same  day  as  a  judgment  against 
the  mortgagor,  fractions  of  a  day  are  disregarded,  and  the 
liens  take  the  proceeds  of  a  sale  pro  rata,  Eichbaum  vs. 
Claasen,  i  Pittsburg  Journal,  166.  Long's  Appeal,  2  Idem, 38. 
2.  The  law  will  not  take  notice  of  fractions  of  a  day,  unless 
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where  it  is  to  prevent  great  mischief  or  inconvenience.    Simp- 
son vs.  Mancill^  17  Phila.,  265.     i  Lancaster  Review,  125. 

IV.  Neglect  to  specify,  i.  Where  a  bond  is  condi- 
tioned for  the  payment  of  a  certain  sum,  and  no  time  is  fixed 
for  payment,  it  is  in  law  a  covenant  for  immediate  payment. 
Rhoads  vs.  Reed,  89  Pa.,  436.  2.  In  a  suit  in  trespass  for 
damages  for  injuries,  the  declaration  must  allege  with  certainty 
the  time  when  the  injury  was  inflicted.  Lindaur  vs.  Vankirk^ 
4  W.  N.,  324. 

Title  to  Land. 

I.  Neglect  by  abandonment,  i.  If  the  tenant  leaves 
the  premises  for  five  months,  for  a  special  purpose,  with  the 
intention  of  returning,  the  continuity  of  his  possession  is  not 
broken.  Cunningham  vs.  Patton,  6  Pa.,  355.  2.  Abandon- 
ment is  not  always  a  question  of  intention,  exclusively  for  the 
jury.  Atcluson  vs.  McCuUoch,  5  W.,  13.  McDonnald  vs.  Mul- 
hoUen,  5  W.,  173.  Jacobs  vs.  Figard,  25  Pa.,  47.  3.  To  con- 
stitute an  abandonment,  there  must  be  an  actual  relinquish- 
ment of  possession  by  the  settler,  without  the  intention  of 
returning.  It  is  not  always  a  matter  of  fact ;  it  may  be  a  con- 
clusion  of  law  from  facts.  Miller  vs.  Cresson,  5  W.  &  S.,  284. 
4.  Where  settlement  on  land  west  of  the  Allegheny  river  has 
been  made,  the  commonwealth  alone  can  take  advantage  of 
its  abandonment ;  it  cannot  be  alleged  by  an  intruder  in 
defence  of  his  own  possession.  McCallvs,  Anchors,  14  Pa., 
253.  5.  A  title  may  be  lost  by  abandonment.  If  so,  it  falls 
back  to  the  state,  but  it  is  never  transferred  thereby  to  an 
adverse  claimant.  It  is  not  the  business  of  the  treasurer  to 
determine  between  conflicting  claims.  Orr  vs.  Cunningham,  4 
W.  &  S.,  294.  6.  In  order  to  preserve  a  pre-emption  right 
to  land,  a  personal  residence  must  be  kept  up  and  continued 
upon  it,  until  the  purchase  money  is  paid,  a  warrant  obtained 
and  survey  made.  To  leave  the  land  without  animus  revert- 
endi  is  a  legal  abandonment.  Pfoutz  vs.  Stell,  2  W.,  409. 
7.  Ordinarily,  abandonment  of  land  involves  a   question  of 
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intention  for  the  determination  of  a  jury;  but  when  it  depends 
on  lapse  of  time,  it  becomes  after  seven  years  a  conclusion  of 
law.     Raush  vs.  Miller,  24  Pa.,  277.     Emery  vs.  Spencer,  23 
Pa.,  271.  8.  Abandonment,  by  a  settler,  depends  upon  inten- 
tion, but  in  this  respect  there  is  no  resemblance  between  a  set- 
tler and  an  adverse  occupant.     Residence,  though  necessaiy 
to  constitute  settlement,  is  not  necessary  to  constitute  adverse 
possession.     The  latter  may  be  by  cultivation  or  enclosure. 
Stephens  vs.  Leach,   19  Pa.,  262.     9.  An  asserted  right  to 
lands  resting  in  settlement  alone,  has  been  justly  termed  a  jus 
vagum,  a  mere  claim  to  favor.    It  is  not  on  the  same  footing  as 
titles  held  under  warrants  and  surveys  returned  into  office. 
Vigilance  is  the  price  of  safety,  and  a  warrantee  should  have 
his  survey  returned  in  due  time,  or  he  will  be  postponed  to  a 
younger  warrant,  prosecuted  with  due  diligence.     He  should 
not  stand  idly  by,  and  see  another  party  pay  the  taxes  and 
exercise  rights  of  ownership.      Bank  vs.  Woods,  1 1  Pa.,  99. 
Sample  vs.  Robb,  16  Pa.,  319. 

II.  Neglect  in  making  title.  A  delay  in  making  title, 
where  time  is  not  the  essence  of  the  contract,  and  the  delay  is 
unavoidable  or  acquiesced  in  by  the  vendee,  is  no  ground  to 
refuse  a  decree  of  specific  performance.  Morgan  vs.  ScoU,  26 
Pa.,  51. 

III.  Neglect  TO  CLAIM,  i.  Silence  will  postpone,  only 
where  silence  is  a  fraud,  and  a  fraudulent  concealment  cannot 
be  imputed  to  one  who  is  ignorant,  that  he  had  a  title  to  con- 
ceal. But  positive  acts,  for  the  consequence  of  which  the  doer 
is  answerable,  without  regard  to  his  ignorance  or  knowledge, 
stand  on  a  different  ground.  For  there  his  title  may  be  post- 
poned, even  without  fraud,  on  the  ground  that  where  a  loss 
must  necessarily  fall  on  one  of  two  innocent  persons,  it  shall 
be  borne,  by  him  whose  act  occasioned  it  Robinson  vs.  Justice, 
2  P.  &  W.,  22.  Beaupland  vs.  McKeen,  28  Pa.,  124. 
2.  When  a  man  encourages  another  to  settle  on  land  and 
improve  it,  and  to  expend  his  money  and  labor  upon  it,  he 
shall  not  afterwards  be  permitted  to  take  it  away  from  him, 
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although  he  has  an  older  and  better  title,  and  although  his 
encouragement  was  given  in  ignorance  of  his  own  rights. 
Willis  vs.  SwartZy  28  Pa.,  417.  3.  Notice  to  a  bidder  at 
sheriff's  sale,  that  another  claims  the  land,  places  him  in  the 
same  situation  in  regard  to  a  trust,  as  he  as  whose  property  it 
was  sold.  It  is  not  necessary  that  the  notice  be  full  and  entire. 
Notice  to  counsel  is  presumptive  notice  to  the  client.  Barnes 
vs.  McClinton,  3  P.  &  W.,  67.  4.  If  one,  knowingly,  though 
passively,  suffers  another  to  purchase  and  spend  money  upon 
land,  under  an  erroneous  belief  of  title,  without  making  known 
his  claim,  he  shall  not  afterwards  be  permitted  to  exercise  his 
legal  right  against  such  person.  It  would  be  an  act  of  fraud 
and  injustice.  In  equity,  when  a  man  has  been  silent,  when  in 
conscience  he  ought  to  have  spoken,  he  shall  be  debarred  from 
speaking  when  conscience  requires  him  to  be  silent.  Carr 
vs.  Wallace,  7  W.,  394.  Epley  vs.  Witheraw,  Idem,  163. 
Young  \s,  Babilon,  91  Pa.,  283. 

IV.  Neglect  to  disaffirm  sale.  A  neglect  by  a  per- 
son for  fourteen  years  to  disaffirm  a  sale  of  land,  made  dur- 
ing minority,  is  not  necessarily  an  affirmance  of  the  title. 
Urban  vs.  Grimes,  2  Grant,  96. 

V.  Neglect  to  examine.  He  who  purchases  land, 
knowing  the  title  to  be  defective,  takes  the  whole  risk  upon 
himself,  and  is  not  afterwards  entitled  to  compensation  for 
improvements  made  upon  it.  The  rightful  owners  may  recover 
the  land  by  ejectment,  although  they  saw  the  improvements 
being  made,  and  did  not  object.  Walker  vs.  Quigg  6  W., 
87.     Foch  vs.  Beidelman,  Idem,  339. 

VI.  Neglect  to  notify  intruder.  A  party,  whose  deed 
to  real  estate  has  been  duly  recorded,  is  not  bound  to  give  actual 
notice  of  his  title  to  another,  who,  claiming  under  another 
title,  and  being  m  possession,  is  about  to  make  improvements 
on  the  property,  the  deed  to  the  latter  containing  a  refer- 
ence to  the  deed  to   the  former.     Knouff  vs.  Thompson ^  16 

Pa.,  357. 

VII.  Neglect  to  obtain.     If  a  stranger  enter  on  the 
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land  of  another,  and  make  improvements  by  erecting  build- 
ings, they  become  the  property  of  the  owner  of  the  land. 
Crest  vs.  Jack,  3  W.,  238. 

Title  Companies. 

I.  Neglect  of  soucitor.  A  real  estate  title  company 
is  liable  for  the  loss  of  a  fund  received  by  the  solicitor  of 
the  company,  while  acting  within  the  apparent  scope  of  his 
duties,  and  embezzled  by  him.  Independent  Building  As^n 
vs.  Title  Ci?.,  i56Pa.,  181. 

Tow-boats. 

I.  Neglect,  resulting  in  collision,  i.  Where  two 
steam  vessels  on  a  clear  day  are  running  in  the  same  direc- 
tion, and  the  vessel  astern  is  the  faster  boat,  it  is  her  duty  to 
slacken  her  speed  or  take  other  precautions  against  a  collision. 
Nixon  vs.  The  George  Lysle,  27  Pittsburg  Journal.  170. 
2.  Where  two  steam  vessels  approaching  each  other  from 
opposite  directions  both  failed  to  comply  with  a  rule  of  naviga- 
tion, and  as  a  result  a  collision  occurred,  in  a  suit  against  the 
two  boats,  the  damage  resulting  to  the  owner  of  the  cargo  in 
one  of  the  boats  will  be  equally  divided  between  the  boats. 
Phoenix  Ins,  Co,  vs.  TTu  Sam  Brown,  34  Pittsburg  Jour- 
nal,  250. 

II.  Neglect  in  cutting  ropes.  The  plaintiff,  a  deck 
hand  on  a  tow-boat,  was  sent  to  loosen  the  rope  that  held  the 
boat  to  a  tree  on  the  shore.  Failing  to  do  so,  he  cut  the  rope 
with  an  axe,  causing  it  to  rapidly  unwind,  and  strike  and  break 
his  leg.  Had  he  cut  the  rope  forward  of  the  knot,  instead  of 
behind  it,  he  would  probably  not  have  been  injured.  Held, 
that  the  contributory  negligence  of  the  plaintiff  occasioned 
the  injury.     Brown  vs.  Wood,  2  Monaghan,  115. 

III.  Neglect  in  destroying  property.  The  owner  of 
a  tow-boat  has  no  right  to  destroy  the  coal  boat  of  another, 
which  is  sunk  in  the  channel,  in  the  general  interest  of  navi- 
gation, but  only  where  the  owner  of  the  former  will  save  a 
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serious   loss   to   himself  thereby.     Gumbert  vs.    Wood^   146 

Pa.,  370. 

IV.  Neglect  in  managing.  In  a  contract  for  towing,  a 
stipulation,  *'  this  barge  is  towed  at  the  risk  of  the  masters  and 
owners  by  special  contract,"  meant  that  the  towers  did  not 
assume  the  liability  of  common  carriers,  nor  insure  the  safety 
of  the  barge,  and  did  not  reduce  the  liability  of  the  towers 
from  ordinary  to  gross  negligence.  The  court  properly  charged 
that  the  defendants,  if  guilty  of  negligence,  are  not  exonerated 
by  reason  of  the  non-compliance  of  the  plaintiff  with  the 
stipulations  of  the  printed  contract,  unless  the  loss  was  occa- 
sioned by  that  non-compliance,  or  it  contributed  in  some 
degree  to  it.  Delaware  &  Chesapeake  Tug-boat  Co,  vs.  Starrs^ 
69  Pa.,  36. 

V.  Neglect  in  towing,  i.  Steam  tow-boats  or  tugs  are 
not  common  carriers  as  regards  the  vessels  they  have  in  tow 
and  their  cargoes.  The  common  law  rule  as  to  common  car- 
riers applied  to  goods  only,  and  not  t  >  vessels.  Brown  vs. 
Cl^SSy  63  Pa.,  51.  2.  The  owners  of  a  tow-boat  are  not 
common  carriers.  Where,  in  attempting  to  tow  some  coal 
barges,  three  of  them  were  lost  by  collision  with  barges  that 
were  moored  on  the  river  bank,  the  burden  of  showing  negli- 
gence was  upon  the  owners  of  the  barges.  Having  given 
evidence  to  show  that  the  loss  was  from  the  negligence  of  the 
engineer  and  pilot  of  the  tow-boat,  evidence  that  those  officers 
were  competent,  skillful  and  careful,  was  inadmissible.  If  the 
evidence  had  shown  incompetence  and  want  of  fitness,  and 
loss  from  such  cause,  then  evidence  of  competency  might 
have  been  admissible.  Like  other  bailees  of  the  same  class, 
the  owner  or  operator  of  a  tow-boat  is  only  bound  to  use  such 
a  reasonable  degree  of  care,  that  the  owner  of  the  barges  towed 
shallincurnodamagethroughthenegligenceof  him  or  of  his  ser- 
vants. Hays  vs.  Millar^  yy  Pa.,  238.  18  Pittsburg  Journal,  294. 
3.  If  the  officers  of  a  tug,  with  a  boat  in  tow,  give  the  boat 
insufficient  orders,  or  give  them  too  late,  it  is  negligence  on 
the  part  of  the  tug.    The  tugboat   captain  should  know  the 
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capabilities  of  the  tug,  and  its  practical  effect  upon  the  boats 
in  tow,  including  the  power  of  his  paddles,  the  inflnence  of  the 
current,  the  swell  produced  and  probable  influence  it  would 
reach.  It  would  be  negligence  on  his  part  to  undertake  to 
tow  a  flat-boat  if  too  heavily  laden.  Hays  vs.  Paul^  5 1  Pa.,  1 34. 

4.  In  an  action  on  the  case  for  negligence  against  the  owners 
of  a  tow-boat  for  an  injury  done  to  the  boat  she  was  towing,  it 
is  no  defence  that  the  captain  of  the  latter  gave  directions  and 
advice  to  the  pilot  of  the  tow-boat,  which  he  followed  at  the 
time  of  the  accident.     Hill  vs.  Rogers,   i    Pittsburg,    163. 

5.  The  owners  of  a  tow-boat  are  not  liable,  as  common  car- 
riers, for  the  safety  of  the  boats  and  their  contents  towed  by 
them.  If  the  owners  of  the  tow  furnish  the  fastenings,  and 
they  break,  this  is  prima  facie  evidence  of  their  inefficiency, 
and  the  owners  are  liable  for  any  loss  occasioned  by  such 
defect.  Leech  vs.  Steamboat,  i  Phila.,  144.  6.  Proper  skill 
and  caution  in  performing  towage  service  is  such  as  persons 
of  ordinary  prudence,  duly  qualified  for  the  business  of  tow- 
age, and  exercising  care  of  the  interests  entrusted  to  them, 
ordinarily  use.  Miller  vs.  Tow-boat,  7  Phila.,  597.  7.  It  is 
the  duty  of  a  tug-boat,  in  making  up  a  tow,  to  consider  the 
character  of  the  vessels  which  are  to  compose  it  and  the  channels 
through  which  they  are  to  pass.  If  the  captain  of  a  tug-boat 
takes  in  tow  two  vessels,  one  of  which  he  knows  to  have  bad 
steering  qualities,  in  consequence  of  which  an  accident  happens 
to  the  other  vessel,  his  boat  will  be  held  liable  for  the  damage. 
Orhanovich  vs.  Tug  America,  14  Phila.,  515.  Ship  Josephine, 
vs.  Tug  Farnsworth,  Idem,  587.  Dun  vs.  Young  America. 
Idem,  532.  Barque  Rebecca  vs.  Tug  America,  Idem,  4351 
Hope  vs.  Transportation  Co.,  i  W.  N.,  394.  Ceres,  In  re^J 
W.  N.,  576.     Brawn  Vb.  Riddle,  2  W.  N.,  362. 

VI.  Neglect  of  care.  The  captain  of  a  tug-boat 
cannot  limit  his  responsibility  by  a  notice  given  at  the  time  of 
commencing  the  trip,  that  it  must  be  at  the  risk  of  the  boat 
towed.  The  steam-tug  is  bound,  notwithstanding  such  notice, 
for  the  exercise  of  all  that  skill  and  care  which  the  circum- 
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stances   of  the   case   demand.      Vanderslice  vs.    Tow-boat^  4 

Clark,  388. 

VII.  Neglect  of  pilot.  A  ship  in  tow  of  a  steam-tug, 
and  both  under  charge  of  a  licensed  pilot  in  leaving  the 
wharf  at  Philadelphia,  collided  with  another  vessel  through 
the  negligence  of  the  pilot.  Held,  that  as  under  the  pilotage 
laws,  the  employment  of  the  pilot  was  compulsory,  neither 
the  ship  nor  the  steam-tug  nor  their  owners  were  hable. 
Smith  vs.  The  Creole^  5  Clark,  186. 

VIII.  Neglect  to  avoid  sunken  wrecks.  Where  the 
captain  of  a  tug-boat  knew  of  the  existence  of  a  sunken 
wreck,  it  was  his  duty,  in  towing  a  boat,  to  avoid  coming  in 
proximity  to  it,  and  to  warn  the  barge  in  his  rear  of  the 
danger  from  it.     McDevittvs,  Tug  Paxon,  18  Phila.,  562. 

IX.  Neglect  to  deliver  goods.  The  measure  of  dam- 
ages in  an  action  on  a  bill  of  lading  for  a  loss  in  carrying 
goods  entrusted  to  a  boat,  is  the  value  of  such  goods  at  the 
port  of  destination.     Foxvs,  Hayward,  4  Brewster,  32. 

X.  Neglect  to  keep  the  channel.  The  captain  of  a 
tug-boat  is  negligent  in  running  so  near  the  shore  that  the 
tow  ran  aground.     Cullburgws,  Tug  Atlas,  15  Phila.,  450. 

XI.  Neglect  to  perform  contract.  While  the  owners 
of  a  tow-boat  may  be  liable  for  the  non-performance  of  a  con- 
tract to  tow  coal-boats  to  a  certain  point,  the  damages  to  be 
the  difference  in  the  value  of  the  coal  at  the  place  of  shipping 
and  the  port  of  destination,  yet  such  owners  are  not  liable  for 
damages  resulting  from  such  boats  while  moored  being  struck  by 
a  raft  set  afloat  by  a  sudden  rise  of  the  river,  and  sunk,  without 
neglect  of  the  defendant.     McGovem  vs.  Lewis,  56  Pa.,  231. 

XII.  Neglect  to  proceed  to  destination.  Where  a 
contract  is  made  by  the  owner  of  a  tow-boat  to  convey  a  coal 
barge  to  a  particular  point,  which  he  fails  to  execute,  but  lands 
the  barge  at  another  place,  where  it  sinks  and  is  lost,  evidence 
that  by  ordinary  care  on  the  part  of  the  owner  of  the  barge, 
the  boat  could  have  been  saved,  is  irrelevant.  BamhiU  vs. 
^^igf^>  53  Pa.,  165. 
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XI 11.  Neglect  to  protect  vessel  towed.  When  a  flat- 
boat,  when  placed  in  the  custody  of  a  tow-boat,  was  in  good 
order,  but  when  it  reached  its  destination  was  found  to  be 
broken  and  in  a  sinking  condition,  it  is  the  duty  of  the  owners 
of  the  tow-boat  to  show  how  the  injury  occurred,  and  in  the 
absence  of  explanation,  negligence  will  be  presumed  and  dam- 
ages decreed.  McLaughlin  vs.  The  Seven  Sons,  34  Pittsburg 
Journal,  241. 

Tow-paths. 

I.  Neglect  to  repair.  Where  water  is  allowed  to 
escape  through  the  bank  of  a  tow-path,  and  to  form  stagnant 
pools  on  adjoining  lands,  held,  that  the  canal  company  own- 
ing such  tow-path  is  indictable  for  maintaining  a  nuisance. 
Delaware  Canal  Co,  vs.  Comm,^  60  Pa.,  367. 

Townships. 

I.  Neglect  in  creating.  Under  the  act  of  April  15, 
1834,  which  provides  for  the  creation  of  new  townships,  the 
order  of  court  appointing  the  commissioners  must  contain  an 
explicit  direction  to  them  to  inquire  into  the  propriety  of  grant- 
ing the  prayer  of  the  petitioners,  and  a  neglect  to  do  so  is 
fatal  to  the  proceedings.     Plum  Township,  In  re,  83  Pa.,  73. 

II.  Neglect  to  remove  obstructions  in  a  road.  A 
pair  of  horses  and  a  sleigh,  driven  after  dark,  struck  an  ash 
heap  negligently  left  on  a  township  road.  The  sleigh  was 
overturned,  and  the  frightened  horses  ran  off  the  road  upon  a 
railroad  track  where  they  were  struck  and  killed  by  a  train. 
In  an  action  against  the  the  township  for  damages,  held,  that 
the  negligent  act  of  the  township  was  the  remote  and  not  the 
proximate  cause  of  the  injury,  and  the  township  was  not  liable. 
West  Mahanoy  Township  vs.  Watson,  116  Pa.,  344. 

III.  Neglect  to  repair  roads.  An  action  on  the  case 
will  lie  against  a  township  for  the  neglect  of  the  supervisors 
to  keep  the  roads  in  repair.  Dean  vs.  Milfard  Township,  5 
W.  &  S.,  545. 
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I.  Neglect  in  combining  to  restrain.  Where  a  num- 
ber of  persons  engaged  in  the  same  business  within  the  same 
territory,  enter  into  an  agreement  to  silence  and  stifle  all  com- 
petition among  themselves,  the  agreement  is  in  restraint  of 
trade,  and  void  as  against  public  policy.  Nester  vs.  Brewing 
Co,  161  Pa.,  473. 

Trading  Companies. 

I.  Neglect  TO  FILE  certificate.  Under  the  act  of  July 
18,  1863,  the  neglect  of  a  trading  company  to  file  a  certificate 
makes  the  officers  liable  for  debts  contracted  during  their 
term  of  office  only.     Hoopes  vs.  Stidham,  13  W.  N.,  266. 

Trade-marks. 

I.  Neglect  BY  infringing,  i.  The  mere  resemblance  in 
the  size  and  style  of  putting  up  packages  is  not  of  itself  suffi- 
cient to  justify  the  interference  of  a  court  of  equity.  Brown 
vs.  Seidel,  153  Pa.,  60.  2.  A  complainant  is  entitled  to  an 
injunction  for  violation  of  his  trade-mark,  if  the  defendant 
should  endeavor  to  convey  a  false  impression  that  his  goods 
are  the  complainant's  goods,  by  any  means  that  are  calculated 
to  deceive.  The  injunction  will  be  granted,  where  persons 
who  buy,  rather  than  experts,  would  probably  be  deceived  by 
the  name  adopted  by  defendants.  Day  vs.  Walls,  12  Phila., 
274.  Wamsutta  Mills  vs.  Allen,  Idem,  535.  3.  A  trade- 
mark, entitling  the  appropriator  to  its  exclusive  use,  must  by 
word,  letter,  sign,  figure  or  symbol  designate  the  true  origin 
or  ownership  of  the  goods.  The  imitation  need  not  be  exact 
or  perfect  to  constitute  a  piracy.  Where  a  device  or  vignette 
is  used,  the  name  of  the  original  manufacturer  is  not  essential 
to  make  it  piracy.  Dixon  Crucible  Co,  vs.  Guggenheim,  7 
Phila.,  408.  Gtllis  vs.  Hall,  Idem,  422.  Colton  vs.  Thomas, 
Idem,  257.  Ferguson  vs.  Davol  Mills,  Idem,  253.  Rowley 
vs.  Houghton,  Idem,  39.  4.  When  a  manufacturer  has  been 
in  the  habit  of  putting  up  his  goods  in  a  peculiar  and  distinctive 
manner,  a   court  of  equity  will  enjoin  another  person  from 
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imitating  his  packages  in  such  manner  as  to  deceive  purchasers. 
To  constitute  infringement,  exact  similitude  is  not  required. 
All  that  is  necessary  to  show  is  that  the  imitation  is  such  that 
purchasers  are  likely  to  be  deceived.  Mere  delay  will  not 
deprive  the  party  of  his  remedy  by  injunction,  although  it 
may  deprive  him  of  his  right  to  an  account.  Hoyt  vs.  Hoyi^ 
18  Phila.,  375.  Wamsutta  Mills  ws.  Allen,  6  W.  N.,  159. 
Hartell  vs.  Viney,  2  W.  N.,  602.  Witthatis  vs.  Wallace, 
Idem,  610.  5.  The  ownership  of  a  trade-mark  is  a  right  of 
property  which  equity  will  protect  from  infringement,  without 
requiring  proof  that  its  adoption  or  imitation  by  others  was 
intentionally  fraudulent,  if  such  adoption  or  imitation  amounted 
to  a  false  representation.  Laughman's  Appeal,  128  Pa.,  i. 
•  6.  Plaintiff's  trade-mark  was  *'  The  Rising  Sun  "  stove  polish, 
with  vignette  of  the  sun.  Held,  that  defendants  would  not  be 
restrained  from  using  the  words  "  Rising  Moon,"  with  vignette 
of  the  moon.  Morse  vs.  Worrell,  10  Phila.,  168.  7.  A  court 
of  equity  will  not  aid  a  plaintiff  when  his  claim  to  a  trade- 
mark is  doubtful,  and  his  conduct  fairly  open  to  criticism. 
Miles  Corson  Co,  vs.  Young,  29  W.  N.,  256.  8.  Every  man 
has  a  right  to  use  his  own  name,  so  as  not  to  deceive  the 
public,  or  gain  advantage  over  another.  If  the  intent  in 
using  the  name  is  to  get  such  advantage,  or  the  effect  is 
to  deceive  buyers,  the  use  of  the  name  will  be  pre- 
vented. Rogers  Manuf,  Co,  vs.  Manuf,  Co,,  16  Phila..  178. 
9.  To  entitle  the  owner  of  a  trade-mark  to  an  injunction  to 
prevent  its  use  by  another  person,  there  must  be  in  the  copy 
such  a  general  resemblance  to  the  forms,  words  and  symbok, 
in  the  original,  as  to  mislead  the  public.  The  court  will  not 
interfere  when  ordinary  attention  will  enable  purchasers  to  dis- 
criminate. When  a  trade-mark  is  imitated  so  closely  as  to 
deceive  the  public,  the  parties  producing  such  imitation  will 
be  enjoined,  even  though  their  intention  be  innocent.  Rowley 
vs.  Houghton,  2  Brewster,  303.  Colton  vs.  Thomas,  Idem,  308. 
Ferguson  vs.  Tlie  Davol  Mills,  Idem,  314.  Dixon  Crucible  Co,, 
vs.  Guggenheim^  Idem,  321     i  o.  In  cases  involving  the  question 
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of  trade-mark,  the  evidence  must  show  the  first  appropriation 
of  the  device  by  the  claimant,  its  application  by  him  to  his 
goods  or  business,  and  that  the  trade  or  public  recognize  the 
article  or  business  by  that  device,  as  made  or  sold  by  him,  or 
belonging  to  him.  Sheppard  vs.  Stuart y  13  Phila.,  117. 
II.  Where  a  party  recently  adopted  a  trade-mark  which  did 
not  designate  the  origin  or  ownership,  and  had  not  become 
known  to  the  trade,  and  another  party  innocently  used  the 
same  trade-mark,  a  court  of  equity  will  not  interfere.  Seltzer 
vs.  Powell y  8  Phila.,  296.  12.  A  fraudulent  or  even  accidental 
copy  of  the  plaintiff's  trade-mark,  with  merely  colorable  and 
evasible  differences  calculated  to  impose  on  the  public,  will  be 
enjoined.  Dreydoppel  vs.  Youngs  14  Phila.,  226.  Heins  vs. 
Lutz,  146  Pa.,  S90.  McVey  vs.  Brendell,  144  Pa.,  244. 
Webb  vs.  Krause,  5  W.  N.,  272.  Sheppard  vs.  Stuart^  7 
W.  N.,  498.  United  States  vs.  Steff efts.  Idem,  524.  13.  The 
true  test  in  case  of  alleged  infringement  of  a  trade-mark  or 
label,  is  whether  the  one  adopted  by  the  defendant  bears  so 
close  a  resemblance  to  that  of  the  plaintiff  as  to  be  likely  to 
deceive  persons  of  ordinary  intelligence.  In  passing  upon  this 
question,  it  is  the  duty  of  the  court  to  make  personal  inspection 
of  the  labels  or  trade-marks.  To  constitute  an  infringement, 
exact  similitude  is  not  required.  If  the  imitation  be  such  that 
purchasers  are  likely  to  be  deceived,  an  injunction  will  be 
granted.      Wiers  vs.  Weeks'  Co,,  7  Kulp,  505. 

II.  Neglect  in  adopting,  i.  A  trade-mark  is  not  an 
invention.  The  size  or  shape  or  mode  of  construction  of  a 
box,  bottle  or  package,  in  which  the  goods  are  transported, 
cannot  be  protected  or  registered  as  a  trade-mark.  Hoyt  vs. 
Hqyt,  20  Pa.,  623.  2.  The  name  of  a  country  or  section  of  a 
country  cannot  be  appropriated  as  a  trade-mark.  Piper  vs. 
Laughman,  6  Pa,  County,  232. 

III.  Neglect  in  appropriating,  i.  The  commercial 
name  of  an  article  which  every  man  has  a  right  to  make  and 
sell  cannot  be  appropriated  as  a  trade-mark,  unless  coupled 
with   other   distinctive   features.      Dreydoppel  vs.    Youngs   i 


J702  THE    LAW    OF    NEGLIGENCE 

• 

Trade-marks —  Continued. 

Schuylkill  Record,  322.  2.  A  trade-mark  must  be  such  as 
will  identify  the  article,  and  distinguish  it  from  others.  A 
word,  which  is  the  name  of  the  article,  or  indicates  its  quality, 
cannot  be  so  appropriated.  Everyone  has  the  right  to  manu- 
facture the  same  article,  and  to  call  it  by  its  name  or  descriptive 
character.  Otherwise,  monopolies  would  be  created,  destructive 
of  the  freedom  of  trade.     P/ialon  vs.  Wright,  5  Phila.,  464. 

IV.  Neglect  in  designation.  The  name  of  a  town 
cannot  be  exclusively  appropriated  by  one  person  as  a  trade- 
mark, where  the  same  kind  of  goods  are  manufactured  by 
others  in  the  same  place.  Priority  of  appropriating  such  name 
makes  no  difference.  Glendon  Iron  Co.  vs.  Uhler^  22  Pitts- 
burg Journal)  i. 

V.  Neglect  in  duplication  of  word.  The  appro- 
priation as  a  trade-mark  of  the  word  "  Samaritan  '*  in  one 
combination  of  words  does  not  prevent  its  being  used  as  a 
trade-mark  in  any  other  combination.  Desmond's  Appeal, 
103  Pa.,  126. 

VI.  Neglect  in  imitating.  i.  A  person  who  has 
appropriated  to  himself  a  particular  label,  sign  or  trade-mark, 
is  entitled  to  the  protection  of  a  court  of  equity  which  will 
enjoin  any  one  who  attempts  to  pirate  upon  the  good-will  of 
his  customers  by  using  such  label  or  trade-mark  without  his 
authority.  Colladay  vs.  Baird,  4  Phila.,  139.  2.  As  a 
general  rule,  the  name  of  a  town  or  city  cannot  be  appropriated 
for  exclusive  use  as  a  trade-mark.  A  lawful  act  is  not  action- 
able, though  it  proceed  from  malicious  notices.  Glendon  Iron 
Co,  vs.  Uhler,  75  Pa.,  467.  3.  A  close  imitation  is  evidence  of 
fraudulent  intent ;  it  is  not  necessary  to  prove  actual  fraud 
A  party  putting  up  his  goods  in  a  peculiar  and  distinctive 
manner  is  entitled  to  restrain  another  from  imitating  his 
packages.  Hoyt  vs.  Hoyt,  2  Pa.  County,  152.  4.  While  a 
manufacturer  will  be  restrained  from  selling  his  own  products 
as  and  for  those  of  another,  by  means  of  a  trade-mark  of 
such  other  person,  the  mere  manu&cture  and  sale  of  an 
unpatented  article,  though  made  in  precise  imitation  of  another 


IN     PENNSYLVANIA  1/03 

Trade-marks —  Continued, 

manufacturer's  product,  will  not  be  enjoined.  Putnam  Nail 
Co,  vs.  Dulaney,  140  Pa.,  205.  5.  When  a  person  has  acquired 
the  right  to  use  a  certain  symbol  as  a  trade-mark,  the  imitator 
of  it  will  not  be  protected  by  the  mere  act  of  adding  his  own 
name  to  the  label.  Pratt s  Appeal^  35  Pittsburg  Journal,  393. 

VII.  Neglect  in  representations.  The  patentee  of  an 
alleged  invention,  for  which  his  patent  is  invalid,  cannot 
acquire  an  exclusive  right  in  any  trade-mark  which  would  have 
a  tendency  to  mislead  the  public,  by  inducing  a  false  belief  that 
the  subject  of  it  is  protected  by  a  patent.  Consolidated  Jar  Co, 
vs.  Dorflinger,  2  W.  N.,  99. 

VIII.  Neglect  in  use  of  word  or  symbol.  The  word 
or  symbol  adopted  as  a  trade-mark  should  be  distinctive,  and 
one  that  has  not  been  previously  used  by  other  parties  for  the 
same  device.  Bamett  vs.  Kent,  8  W.  N.,  355. 

IX.  Neglect  of  assignor.  A  party  having  sold  his 
right  to  use  his  own  name  on  a  preparation  and  having  been 
enjoined,  cannot  evade  the  decree  by  the  use  of  a  different 
name  and  form  of  putting  the  article  up.  Gillis  vs.  Hall^  8 
Phila.,  231. 

X.  Neglect  to  enjoin  infringement,  i.  Courts  of 
equity  go  to  great  lengths  in  securing  to  tradesmen  the  exclu- 
sive enjoyment  of  trade-marks  adopted  and  used  by  them,  if 
the  article  be  of  appreciable  value.  It  is  sometimes  difficult  to 
determine  whether  a  name  given  to  an  article  is  properly  a 
trade-mark,  and  as  such  entitled  to  protection.  A  manufact- 
urer or  vendor  cannot  adopt  words  in  common  use,  descriptive 
of  similar  articles  and  call  upon  a  court  to  prevent  other  parties 
from  using  them.  The  name  of  an  inventor  may  be  employed 
as  a  part  of  a  trade- mark.  Fulton  vs.  5^/^rj,  4  Brewster,  46. 
2.  Equity  courts  will  not,  in  general,  refuse  an  injunction  on 
account  of  delay  in  seeking  relief,  where  the  proof  of  infringe- 
ment is  clear,  even  though  the  delay  preclude  an  account  for 
past  profits.  Gowans  vs.  Ahlborn,  4  Kulp,  3 1 . 

XI  Neglect  to  identify.  To  constitute  a  valid  trade- 
mark, it  must  possess  sufficient  individuality  to  indicate  origin 
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or  ownership,  there  must  be  an  exclusiveness  of  the  right  to 
its  use,  it  must  be  applicable  to  merchandise  only,  must  be 
used  in  good  faith  in  a  lawful  business,  and  its  use  must  be 
continuous.  Darlington  vs.  /Va//,  2  Delaware  Co.,  395, 

XII.  Neglect  to  properly  designate.  A  trade-marlc» 
adopted  by  a  manu&cturer  or  merchant  for  his  goods,  to  be 
clothed  with  the  attributes  of  property,  must  designate  the  true 
ownership  or  origin  of  the  goods.  Davol  Mills,  In  re,  7 
Phila.,  253.  Dixon  vs.  Guggenheim^  Idem^  408.  WbiU  vs. 
Schlecht,  9  W.  N.,  77. 

XIII.  Neglect  TO  PROTECT.  A  court  of  equity  will  not, 
in  a  contest  between  manufacturers  of  quack  medicines,  inter- 
fere to  protect  the  use  of  trade-marks  by  injunction.  A  com- 
plainant, whose  business  is  imposition,  cannot  invoke  the  aid  of 
equity  against  a  piracy  of  his  trade-marks.  Fowle  vs.  Spear^ 
4  Clark,  145. 

XIV.  Neglect  to  state  facts.  The  ground  upon 
which  equity  restrains  the  counterfeiting  of  trade-marks  is  the 
promotion  of  honesty  and  fair  dealing.  If  a  trade-mark 
deceives  as  to  the  place  of  the  manufacture  of  the  goods,  it  is 
a  fraud,  and  equity  will  not  restrain  its  imitation.  Palmer  vs. 
Harris,  60  Pa.,  156. 

XV.  Neglect  to  disclose  ingredients  of  goods.  A 
defendant  in  a  bill  to  enjoin  the  use  of  a  trade-mark,  cannot 
by  alleging  injurious  qualities  in  the  plaintiff's  goods,  compel 
him  to  disclose  the  ingredients  of  which  they  are  composed. 
Tetlow  vs.  Savoumin,  15  Phila.,  170.  Consolidated  Jar  Co, 
vs.  Dorflinger,  2  W.  N.,  99.     Sanger  vs.  Meyer,  Idem^  197. 

Transcript. 

I.  Neglect  in  certifying.  A  justice  cannot  certify  a 
transcript  after  his  term  of  office  has  expired.  Singley  vs. 
Fisher,  2  Schuylkill  Record,  168. 

II.  Neglect  in  entering,  i.  There  is  no  authority 
under  our  statutes  for  the  entry  in  the  prothonotary  office  of. 
a  justice's  transcript,  except  in  that  of  the  county  where  the 
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original  judgment  before  the  justice  was  obtained.  Bowman 
vs.  Si/vus,  6  Kulp,  496.  I  Pa.  Dist.,  761.  2.  A  transcript 
of  the  judgment  of  a  justice  of  the  peace,  filed  in  the  com- 
mon pleas  for  the  purposes  of  lien  on  defendant's  real  estate, 
will  be  stricken  off,  where  an  appeal  has  been  duly  entered 
within  the  time  limited  by  law.  Shugar  vs.  Mumford,  i  Pa. 
Dist,  324.  Rubinsky  vs.  Patrick,  2  Pa.  Dist,  695.  Myers 
vs.  Bort,  1 3  Lancaster  Bar,  200. 

III.  Neglect  in  filing.  A  transcript  of  the  judgment 
of  a  justice  of  the  peace  may  be  filed  in  court  after  five  years 
from  the  date  of  the  rendition  of  the  judgment,  with- 
out revival  before  the  justice.  Sanders  vs.  Mase,  4  Pa. 
County,  134. 

IV.  Neglect  in  form.  Where,  on  an  appeal  from  the  judg- 
ment of  an  alderman,  the  transcript  is  found  defective,  the 
transcript  may  be  filed  in  court,  and  a  motion  made  for  its  cor- 
rection. If  one  endeavors  to  obtain  a  correct  transcript,  it 
must  be  done  before  the  time  for  filing  the  appeal  expires. 
Bellvs,  Snyder y  3  Delaware  Co.,  265. 

V.  Neglect  of  justice  to  give.  A  magistrate  is  not 
bound  in  law  to  notice  or  answer  letters  demanding  a  tran- 
script, unless  the  fee  therefor  be  tendered.  Orth  vs.  Groff,  4 
Delaware  Co.,  348. 

Transportation  Companies. 

Neglect  to  provide  suitable  vehicles.  It  is  the 
duty  of  a  transportation  company  to  provide  a  vehicle 
in  all  respects  adapted  to  the  purpose  of  carriage,  and  so  con- 
structed as  to  encounter  the  ordinary  risks  of  transportation. 
Empire   Transportation   Company  vs.    Wamsutta  Oil  Co,,  63 

Pa.,  14. 

Trap-doors. 

I .  Neglect  to  fasten.  Where  a  trap-door  on  the  upper 
floor  of  a  factory  was  left  open  and  exposed,  resulting  in  the 
death  of  an  employee,  while  attending  to  his  duties,  the  jury 
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should  decide  the  question  of  negUgence.    Joknsonws.  Bruner^ 

61  Pa.,  58. 

II.  Neglect  to  protect.  The  maintenance  of  a  trap- 
door in  the  floor  of  a  manufacturing  establishment,  as  a  neces- 
sary means  of  reaching  the  cellar,  when  all  the  employees 
have  knowledge  of  its  existence,  is  not  negligence  on  the  part 
of  the  proprietors  towards  their  workmen,  although  it  be  with- 
out any  device  to  keep  it  closed,  though  orders  existed  to  close 
it  when  not  in  use.  Pawling  vs.  Hoskins^  132  Pa.,  617.  Chugh 
vs.  Hoffman,  Idem,  626. 

III.  Neglect  to  secure.  A  shop-keeper  is  Kable 
for  neglect  on  leaving  a  trap-door  open  without  any  pro- 
tection by  which  a  customer  was  injured.   Woodruff  vs.  Painter, 

150  Pa.,  95. 

Treasure  Trove. 

Neglect  of  vendor  of  chattel.  A  sale  is  a  contract 
between  parties  to  pass  rights  of  property  which  the  buyer 
pays  or  promises  to  pay  to  the  seller  for  the  thing  bought  or 
sold,' and  is  to  be  controlled  by  the  intention  of  the  parties. 
The  sale  of  a  coat  does  not  give  title  to  valuables  discovered  in 
the  pockets.  The  sale  of  an  article  of  furniture  does  not  give 
title  to  unknown  goods  concealed  in  a  drawer.  Such  articles 
are  treasure  trove  and  enure  to  the  benefit  of  the  vendor. 
Huthmacher  vs.  Harris ^  38  Pa.,  491. 

Treasurer. 

I.  Neglect  to  pay  over  money,  i.  Where  the  treasurer 
of  a  society  was  elected  annually  during  several  consecutive 
years,  giving  a  bond  with  sureties  each  year,  the  sureties  on 
the  last  bond  arc  liable  for  any  deficit  in  his  final  account, 
no  matter  at  what  period  in  his  official  life  it  occurred.  In 
the  absence  of  evidence  to  show  that  the  treasurer  had  used 
the  surplus  funds  improperly,  the  presumption  was  that  they 
were  in  his  hands  when  the  last  bond  was  given.  Beycrle  vs. 
Hain,  61  Pa.,  226.     2.  The  treasurer  of  a  corporation  cannot 
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set  ofiF  his  own  debt,  when  sued  for  money  in  his  hands. 
Without  an  order  from  the  corporation,  he  cannot  pay  the 
funds  in  his  hands,  or  appropriate  them  to  himself.  Russell 
vs.  Pottsville  Churchy  64  Pa.,  9. 

Trees. 

I.  Neglect  by  destroying.  Where  a  party  has  planted 
trees  upon  a  §idewalk,  he  has  a  property  right  to  them,  and 
may  sustain  an  action  against  a  neighbor  or  stranger  for  the 
wanton  destruction  of  the  trees.  Hiding  ws,  Henderson^  161 
Pa.,  553. 

Trespass. 

I.  Neglect  of  the  party  trespassed  upon.  The  prop- 
erty of  a  trespasser  cannot  be  injured  or  destroyed  without 
liability  for  the  consequences.  It  is  no  excuse  for  the  defend- 
ant's negligence,  that  the  plaintiff 's  property  was  placed  where 
it  received  the  injury,  by  an  act  of  trespass  on  the  part  of  the 
plaintiff.     Brown  vs.  Lynn,  31  Pa.,  510. 

II.  Neglect  to  notice.  A  plaintiff  is  bound  to  take 
notice  of  a  trespass  of  which  he  might  readily  have  known, 
unless  his  vigilance  be  relaxed  or  diverted  by  the  actual  fraud  of 
the  defendant.     Scranton  Gas  Co,  vs.  Iron  Co,,  167  Pa.,  136. 

III.  Neglect  to  warn  trespassers.  Culpable  negli- 
gence is  the  omission  to  do  that  which  a  reasonable,  prudent 
and  honest  man  would  do  ;  or  doing  that  which  such  a  man 
would  not  do  in  the  circumstances  of  the  particular  case.  If 
an  owner  has  allowed  persons  the  use  of  his  property,  tending 
to  produce  a  belief  that  it  will  not  be  objected  to,  and  there- 
fore to  act  on  the  belief,  he  should  warn  them  of  his  intention 
to  recall  his  permission.  Notice  is  required  to  a  man  who 
acts  bona  fide,  not  to  him  who  wilfully  uses  that  to  which  he 
pretends  no  title.  Persons  who  use  their  property  so  as  to 
hold  forth  an  invitation  to  enter,  give  license  to  do  so,  as  inn- 
keepers, merchants,  etc.  Trespass  will  become  right  by  suffer- 
ance and  lapse  of  time.     Kay  vs.  Penna,  H,  H.,  65  Pa.,  269. 
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I.  Neglect  of  rights.  Even  a  trespasser  has  a  right 
of  action  against  the  owner  of  grounds  for  personal  harm  occa- 
sioned by  a  spring  gun  or  other  dangerous  object  set  on  the 
premises  without  warning  to  intruders.  The  owner  cannot 
shoot  or  set  a  ferocious  dog  upon  a  mere  trespasser.  Yet 
such  owner  is  not  liable  to  a  trespasser  or  to  one  who  enters 
by  mere  permission  or  sufferance,  for  negligence  of  himself  or 
servants,  or  for  that  which  would  be  a  nuisance  if  it  were  on  a 
public  street,  where  all  persons  had  a  legal  right  to  be.  GilUs 
vs.  Penna,  R.  R.,  59  Pa.,  141.     i  Pittsburg  Journal|  5. 

II.  Neglect  no  protect,  i.  A  trespasser  upon  a  rail- 
way train  cannot  be  ejected  therefrom  without  a  reasonable 
regard  for  his  safety.  Arnold  vs.  R.  R.,  1 1 5  Pa.,  140.  2.  A 
street  railway  company  in  ejecting  a  trespasser  from  a  car, 
owe  him  such  care  as  to  avoid  endangering  his  life  and  limb. 
Biddlevs,  Ry.  Co.^  112  Pa.,  551.  3.  A  railroad  company 
built  a  barbed  wire  fence  to  prevent  persons  from  using  a  path 
across  the  track.  A  trespasser,  in  continuing  to  use  the  path, 
was  injured.  Held,  that  he  assumed  all  risks  that  might  pos- 
sibly occur  from  his  negligent  act.  Condy  vs.  R.  R.,  22  W.  N., 
42.  4.  A  railroad  company  owes  no  duty  to  a  trespasser 
riding  on  a  train.  The  conductor  of  a  train  permitted  a  lad 
of  fifteen  to  ride  daily  to  sell  newspapers.  This  was  against 
the  rules  of  the  company.  After  five  months,  the  boy  was 
killed  on  the  train  in  an  accident,  caused  by  the  alleged  negK- 
gence  of  the  company.  In  an  action  by  the  boy's  mother  for 
damages,  held,  that  the  boy  was  a  mere  trespasser,  to  whom 
the  company  owed  no  duty,  and  the  plaintiff  could  not  recover. 
Duff^s.  R.  R.,  9  W.  N.,  504.  5.  To  enable  a  trespasser  to 
recover  for  an  injury  against  the  owner  of  the  property  he  was 
trespassing  upon,  he  must  do  more  than  show  negligence;  it 
must  appear  that  there  was  a  wanton  or  intentional  injury  inflicted 
on  him  by  the  property  owner.  A  child  of  tender  years  may  be 
a  trespasser,  and  be  subject  to  the  consequences  of  his  trespass. 
Rodgers  vs.  Lees,  140  Pa.,  475.  Gillespie  vs.  McGowan,  100 
Pa.,  144.  30  Pittsburg  Journal,  5 1 .  Gillis  vs.  R.  R.,  59  Pa.,  1 29. 
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6.  Where  the  owner  of  land,  in  the  exercise  of  his  dominion, 
makes  an  excavation  thereon,  which  is  such  a  distance  from 
the  public  highway  that  the  person  falling  into  it  would  be  a 
trespasser  upon  the  land  before  reaching  it,  the  owner  is  not 
liable  for  an  injury  thus  sustained.  Yet  even  a  trespasser  may 
have  redress  for  injuries  inflicted  upon  him.  Though  he  is 
liable  to  an  action  for  his  own  wrong,  he  does  not  necessarily 
forfeit  his  right  of  action  for  injuries  he  has  sustained,  as,  for 
example,  by  falling  into  a  hole  newly  excavated  on  a  defend- 
ant's premises  adjoining  a  public  way.  The  owner  of  open 
land  has  no  right  to  plant  in  it  spring-guns  by  which  ordinary 
trespassers  may  be  wounded.  No  one  has  right  to  place  on 
his  land  any  instruments  to  injure  persons  merely  straying  on 
such  land.  Gramlich  vs.  Wurst,  86  Pa.,  74.  7.  Where  no 
duty  is  owed,  no  liability  arises.  If  a  party  leaves  an  open  pit 
in  his  private  yard  to  which  others  have  not  access,  and  a  per- 
son strays  in  without  invitation,  or  comes  in  without  right^  and 
foils  into  the  pit,  he  can  have  no  action  against  the  owner  of 
the  yard  for  the  alleged  negligence.  He  had  no  business  there, 
and  the  owner  owed  him  no  duty.  But  duties  sometimes 
arise  out  of  circumstances.  Hence,  where  the  owner  has 
reason  to  apprehend  danger,  owing  to  the  situation  of  his 
property  and  its  openness  to  accident,  the  rule  will  vary.  The 
question  then  becomes  one  for  a  jury.  Hydraulic  Works  vs. 
Orr^  83  Pa.,  335.  8.  When  there  has  been  failure  on  the 
part  of  owners  of  real  estate  to  enclose  excavations,  it  would 
seem  that  negligence  can  only  properly  be  charged,  in  case  of 
an  injury  resulting  from  such  failure,  where  the  person  injured 
was  invited  upon  the  premises  by  the  owner  or  his  agent,  or 
was  working  there  for  the  ow^ier,  or  when  the  excavation  was 
so  near  a  highway  as  to  involve  probable  peril  to  a  traveler  on 
such  highway.  Trespassers  on  the  grounds  of  such  owner 
have  no  claim  for  damages  for  injury  received  by  falling  into 
such  excavation.  Huffmafi  vs.  Musgrove,  16  W.  N.,  270. 
9.  A  trespasser  on  the  land  of  another  can  recover  for  wanton 
or  intentional  injury  inflicted  on  him  by  the  owner,  where  said 
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trespasser  is  not  guilty  of  contributory  negligence.  Huey  vs. 
Smith,  26  Pittsburg  Journal,  181.  10.  A  boy,  ten  years  of 
age,  walking  along  a  railroad,  not  at  a  public  crossing,  was 
injured  by  being  struck  by  an  empty  and  unattached  car; 
being  a  mere  trespasser,  he  was  held  as  not  entitled  to  damages 
therefor.     Mitchell  v^.  R.  R.,  132  Pa.,  226. 


I.  Neglect  of  formal  issue.  In  Pennsylvania,  if  parties 
go  to  trial  without  formal  issue,  it  is  an  agreement  to  waive 
matters  of  form  and  to  try  on  the  merits.  Lewisburg  R.  R.ys. 
Stees,  77  Pa,,  332. 

II.  Neglect  of  plaintiff  to  appear.  When  a  case  is 
called  for  trial  in  the  common  pleas  court,  and  the  plaintiff 
does  not  appear  in  person  or  by  counsel,  and  no  testimony  is 
taken,  the  proper  practice  is  to  enter  a  nonsuit,  instead  of  ren- 
dering a  verdict  for  the  defendant.  Sutherland  vs.  Ross,  9 
Montgomery  Co.,  114. 

III.  Neglect  on  the  part  of  counsel.  Where  counsel, 
in  their  arguments  to  the  jury,  make  statements  of  prejudicial 
matters  which  are  not  in  evidence,  it  will  afford  ground  for  a 
new  trial.     Comm,  vs.  Bruner^  i  Pa.  Dist.,641. 

IV.  Neglect  to  attend.  The  mistake  of  defendant's 
attorney,  as  to  the  date  of  the  trial  and  his  non-receipt  of  notice 
thereof,  may  be  ground  for  the  court  to  open  judgment.  Jack- 
son vs.  Van  Horn,  i  D.,  241. 

V.  Neglect  to  ask  continuance.  It  is  too  late  to  move 
for  a  continuance,  afler  a  juror  has  been  sworn.  Coleman  vs. 
Hess,  I  Browne,  240. 

VI.  Neglect  to  defend.  i.  The  defendant's  counsel 
had  been  dead  for  many  years  before  the  case  was  moved  for 
trial.  Defendant  knew  the  fact,  but  employed  no  other  coun- 
sel, and  did  not  attend  to  the  matter.  Held,  that  he  was 
guilty  of  negligence,  and  the  verdict  taken  in  his  absence 
should  stand.  Cowperthwcdte  vs.  Lee^  5  Kulp,  409.  2.  Every 
person  is  bound  to  take  care  of  his  own  rights,  and  to  vindicate 
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them  in  due  season.  Accordingly,  if  a  defendant,  having  the 
means  of  defence  in  his  power,  neglects  to  use  them,  and  suf- 
fers a  recovery  to  be  had  against  him  by  a  competent  tribunal, 
he  is  forever  precluded.  Want  of  diligence  will  prevent  a  defend- 
ant from  obtaining  a  postponement  of  the  trial.  Walton  vs. 
Robb^  I  Ashmead,  44.       Comm,  vs.  Gross ^  Idem,  281. 

VII.  Neglect  to  grant.  Where  a  case  has  been  tried 
on  its  merits  and  a  verdict  and  judgment  entered  for  plaintiff, 
and  afterwards  on  error  the  judgment  is  reversed,  but  no  venire 
facias  de  novo  is  awarded,  the  judgment  of  reversal  constitutes 

no  bar  to  another  suit  for  the  same  cause  of  action.  Fries  vs. 
R,  R,,  98  Pa.,  142. 

VIII.  Neglect  to  grant  continuance,  i.  A  case  can- 
not be  continued  for  the  absence  of  a  witness,  unless  the  court 
be  satisfied  the  witness  is  material,  that  there  has  been  no 
neglect,  and  that  the  witness  can  be  had  at  the  time  to  which 
the  trial  is  deferred.  Comm,  vs  Winnemore,  i  Brewster,  356. 
2.  Counsel  asking  for  the  continuance  of  a  case  on  the  trial 
list,  on  presentation  of  a  doctor's  certificate  of  the  illness  of  a 
material  witness,  must  state  what  is  to  be  proved  by  the  wit- 
ness, so  that  if  the  other  side  admits  that  the  witness  would 
testify  to  such  facts  if  examined  and  accepts  it  as  evidence,  the 
case  may  go  on  to  trial.  Heise  vs.  R,  R.,  11  Lancaster 
Review,  31.  3.  A  case  will  not  be  continued  on  account  of 
the  absence  of  the  plaintiff,  a  material  witness,  where  oppor- 
tunity has  been  had  to  take  his  deposition.  Smithws,  Cunning- 
ham,  9  Phila.,  96.     Harris  vs.  Govett,  3  W.  N.,  560. 

IX.  Neglect  to  request.  After  a  master  has  found  a 
feet,  it  is  too  late  to  ask  for  a  jury  trial.  Lower's  Appeal,  i 
Walker,  404. 

Trover. 

I .  Neglect  in  instituting  action.  There  is  a  material 
difference  between  trespass  and  trover.  Trover  waives  the  tres- 
pass in  taking,  admits  the  possession  to  have  been  lawfully 
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gotten,  and  proceeds  to  recover  damages  only  for  the  unlaw- 
ful conversion.  Hall  vs.  Moor^  Addison's  Rep.,  378. 

11.  Neglect  of  demand,  i.  When  property  is  taken 
from  a  party  in  disregard  of  his  claim  of  ownership,  by  another 
who  claims  the  property  as  his  own,  and  an  action  of  trover  is 
afterwards  brought  in  such  case,  a  formal  demand  and  refusal 
need  not  be  proved  by  the  plaintiff  Springer  vs.  Groom ^  21 
W.  N.,  242.  2.  In  the  absence  of  an  actual  conversion,  a 
demand  and  refusal  must  be  proved  to  maintain  the  action  of 
trover  against  a  defendant  who  came  lawfully  into  possession 
of  the  goods.  But  where  the  possession  itself  was  obtained 
by  force  or  fraud,  a  demand  is  not  necessary.  The  wrongful  act 
of  the  party  -is  the  evidence  of  his  intention  to  convert  Yeager 
vs.  Wallace,  57  Pa.,  368. 

Trustees. 

I.  Neglect,  resulting  in  loss.  i.  When  it  is  sought 
to  charge  a  fiduciary  with  moneys  lost  by  him  or  through  his 
negligence,  the  measure  of  diligence  and  care  is  precisely  that 
which  a  man  of  ordinary  prudence  would  practice  in  the  care 
of  his  own  estate  ;  and  in  the  absence  of  gross  misconduct  or 
gross  neglect,  a  trustee  will  not  be  surcharged  with  moneys 
which  never  came  into  his  hands.  Lancaster's  Estate ^  18  Phila., 
ID.  Hinkle's  Estate,  Idem,  216.  2.  It  is  the  harshest  demand 
that  can  be  made  in  equity  to  compel  trustees  to  make  up  a 
deficiency,  not  owing  to  their  wilful  default.  Johnson's  Appeal, 
12  S.  &  R.,  324.  3.  A  trustee  is  answerable  in  equity,  and 
consequently  in  conscience,  only  for  negligence,  without  which 
he  is  not  bound  to  make  good  a  loss  suffered  by  the  cestui  qui 
trust    McPherson  vs.  Rees,  2  P.  &  W.,  523. 

II.  Neglect  by  continuing  the  business  of  a  partner. 
Where  a  trustee  under  a  will  and  as  surviving  partner  con- 
tinues a  business,  he  is  bound  to  exercise  only  ordinary  skill, 
care  and  caution  in  the  conduct  of  the  business.  Alleris 
Estate,  9  Pa.  County,  329. 

III.  Neglect  by  defaulting.     A  cestui  que  trust  has  a 
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legal  right  to  an  attachment  against  a  defaulting  trustee, 
although  the  trustee  may  be  insolvent.  Wilverfs  Estate,  i6  Pa. 
County,  398. 

IV.  Neglect  by  error  of  judgment.  For  a  mere 
error  of  judgment,  a  trustee  will  never  be  surcharged  with 
moneys  which  have  not  come  into  his  hands.  Hinkle's  Estate, 
4  Pa.  County,  2.     Hurley's  Estate^  5  Idem,  574. 

V.  Neglect  by  showing  preferences.  A  trustee 
cannot  lend  himself  to  any  arrangement  whereby  the  interests 
of  one  class  of  his  cestui  que  trustent  are  sacrificed  to  another 
class.  He  cannot  favor  the  one  at  the  expense  of  the  other. 
Henmnger  vs.  Bayer ^  10  Pa.  County,  519. 

VL  Neglect  in  accepting  bonus.  A  trustee  will  not  be 
allowed  to  make  any  profit  for  himself  out  of  the  trust  estate, 
therefore  he  must  account  for  all  sums  received  by  him  in  the 
way  of  bonus  or  commission  on  money  loaned.  Keen's  Estate, 
16  Phila.,  208,  261. 

VII.  Neglect  in  accounts  :  keeping,  filing,  settling. 
I .  The  first  duty  of  trustees  is  to  be  constantly  ready  with 
their  accounts.  All  doubts  and  obscurities  are  to  be  taken 
adversely  to  them.  Loss  arising  from  default  in  this  respect 
must  be  borne  by  the  trustees,  unless  the  cestuis  que  trustent 
with  knowledge  have  acquiesced.  Bockius'  Estate,  20 
Phila.,  154.  2.  Where  exceptions  are  filed  to  a  trustee's 
account,  some  of  which  are  sustained,  the  costs  of  the  audit, 
as  a  general  rule,  will  be  divided.  Graham's  Estate,  i  Chester 
Co.,  301.  3.  The  duty  of  a  trustee  to  keep  regular  and  cor- 
rect accounts,  is  imperative.  If  he  does  not,  every  presumption 
of  fact  is  against  him.  He  cannot  impose  upon  his  cestui  que 
trust  the  obligation  to  prove  he  has  actually  received  all  he 
might  have  received.  Landis  vs.  Scott,  32  Pa.,  498.  4.  An 
accountant  who  has  not  kept  the  money  of  a  trust  estate  sep- 
arate from  his  own,  is  properly  charged  with  interest  on  the 
balance  in  his  hands.  His  commissions  will  be  reduced,  where 
such  accountant  has  kept  no  fair  account  and  lacked  care  in  pre- 
serving and  producing  vouchers.    Wistar's  Appeal,  54  Pa.,  60. 
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5.  A  surviving  trustee  should  file  a  separate  account,  and  the 
executor  of  a  deceased  trustee  should  not  be  joined.  Jackson's 
Estate,  16  W.  N.,  50.   6.  As  a  rule,  a  trustee  who,  with  integ- 
rity, accounts  for  all  assets  of  his  trust,  has  fairly  earned  his 
compensation.     He  is  not  to  be  deprived  of  it  by  a  delay  or 
neglect  to  file  an  account  for  a  series  of  years,  or  from  his  book 
of   entries    being    faulty.     MUler's   Estate,    17    Phila.,  433. 
7.  When  a  trustee  fails  to  file  an  account  until  compelled  ta 
do  so,  and  claims  large  credits  which  are  greatly  reduced  by 
the  court,  the  costs  of  litigation  may  properly  be  imposed 
upon  him.     Taylor's  Appeal,  21  W  N.,  356.     8.  An  action 
does  not  lie  by  a  creditor  against  trustees  under  a  domestic 
attachment,  until  they  have  been  called  before  the  court  which 
appointed  them,  to  settle  their  accounts.      Wilhelm  vs.  MUejy 
5  S.  &  R.,  137.     9.  Failure  to  file  an  account  for  thirteen 
years  is  not  sufficient  to  deprive  a  trustee  of  his  commissions. 
Myers'  Estate,  6  York  Record,  99.     10.  Settlements  between 
a  trustee  and  his  cestui  que  trust  are  narrowly  watched  in  a 
court  of  equity,  and  where  there  is  the  least  suspicion  of 
unfairness,  they  will  not  relieve  the  trustee  from  accounting. 
SchocKs  Appeal,  33  Pa.,  351.      11.  Releases  from  cestuis  que 
trustent  to  their  trustees,  without  the  settlement  of  their  account, 
are  looked    upon  in  law  with   jealousy,  but  over-reaching, 
mistake  or  fraud  must  be  shown  to  set  such  releases  aside. 
SAartefs  Appeal,  64  Pa.,  25. 

VIII.  Neglect  in  appointment.  Where  the  person 
named  in  a  petition  for  the  appointment  of  a  trustee  is  objected 
to  by  others  in  interest,  and  there  has  been  protracted  litiga- 
tion between  the  parties,  the  orphans'  court  will  appoint  a 
trustee  not  allied  to  any  of  the  parties,  and  wholly  uninterested 
Gaufs  Estate,  12  Phila.,  13. 

IX.  Neglect  in  conducting  litigation.  Trustees  who 
conduct  litigation  in  the  interest  of  some  of  their  cestuis  que 
trustent,  and  in  hostility  to  others,  are  not  entitled  to  credit  for 
the  costs  of  such  litigation  as  against  the  latter.  Wamef^s 
Estate,  34  Pittsburg  Journal,  431. 
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X.  Neglect  in  conversion  of  trust  funds,  i.  If 
money  has  been  converted  by  a  trustee  into  a  chose  in  action, 
although  the  legal  right  has  been  changed,  equity  regards  the 
beneficial  ownership.  Equity  will  follow  a  fund  through  varied 
transmutations  and  preserve  it  for  the  owner  so  long  as  it  can 
be  identified.  Farmers'  &  Mech,  Bank  vs.  King^  57  Pa.,  202. 
2.  Whenever  a  trust  fund  has  been  wrongfully  converted  with 
another  species  of  property,  if  its  identity  can  be  traced,  it  will 
be  held  in  its  new  form  liable  to  the  rights  of  the  original 
owner  or  cestui  que  trust.  If  a  trustee  misapply  trust  funds, 
ikit,  cestui  qui  trust  will  have  an  election,  either  to  take  the 
security  or  other  property  in  which  the  funds  were  wrongfully 
invested,  or  to  demand  repayment  from  the  trustee  of  the 
original  fund.     Pottery^.  Hoppin,  10  Phila.,  399. 

XI.  Neglect  in  conveying  trust  property.  In  the 
absence  of  fraud,  a  trustee  is  liable  with  respect  to  property 
which  he  conveys  to  a  volunteer,  to  the  same  extent  as 
for  that  which  he  sells  to  a  purchaser  with  notice  of  the 
trust ;  the  liability  is  measured  by  the  market  value  of  the 
land  at  the  date  of  the  conveyance.  DUwortk's  Appeal^  108 
Pa.,  92. 

XII.  Neglect  in  depositing  trust  funds,  i.  If  a 
trustee  invest  trust  funds  with  a  private  banker  without  an 
order  of  court,  but  in  good  faith  under  advice  of  counsel,  he 
must  suflfer  a  loss  resulting  from  the  insolvency  of  the  banker, 
even  though  the  latter  was  in  undoubted  credit  at  the  time  of 
the  loan.  Boer's  Appealy  127  Pa.,  360.  2.  A  trustee,  who 
deposits  trust  funds  in  his  own  name  in  a  bank,  which  fails,  is 
personally  liable  for  the  loss.  Comvt,  vs.  McAllister ^  28  Pa., 
480.  McAllister  v^  Comtn,  30  Pa.,  536.  3.  A  trustee  wit 
not  be  held  liable  where,  in  the  ordinary  discharge  of  his 
duties,  he  deposits  assets  temporarily  in  a  bank  of  good  repute^ 
though  the  bank  afterwards  fail ;  but  the  deposit  must  be  in 
the  name  of  the  trust  itself.  Law's  Estate,  144  Pa.|  500. 
4.  Where  a  trustee  deposits  trust  moneys  in  a  bank  of  good 
repute,  he  is  not  responsible  for  the  loss  of  such  moneys  owing 


I716  THE    LAW    OF    NEGLIGENCE 

Trustees — Continued. 

to  the  subsequent  insolvency  of  the  bank.     Union  Reformed 

Congregation  vs.  Strauch,  i  Schuylkill  Record,  313. 

XIII.  Neglect  in  distribution.  Interest  may  be 
^charged  against  an  accountant,  if  the  distribution  be  delayed 
by  reason  of  groundless  exceptions  filed  by  him  alone.  An 
accountant  is  not  chargeable  with  the  expenses  of  the  audit, 
but  as  a  rule  they  should  be  charged  to  the  estate.  Yode/s 
Appeal,  45  Pa.,  394. 

XIV.  Neglect  in  diverting  trust  funds.  A  trustee 
of  a  fund  for  a  married  woman,  who  has  the  power  of  appoint- 
'ment  of  the  corptisolifcat  estate  by  will,  will  not  be  surcharged 
with  funds  diverted  from  the  trust  at  her  request,  upon  the 
application  of  the  cestui  que  trust.  Parties  having  a  contingent 
interest  in  the  estate  upon  the  failure  of  appointment  by  such 
married  woman,  may  ask  for  a  surcharge  in  case  of  such 
failure.     Cooper's  Estate,  30  W.  N.,  285. 

XV.  Neglect  in  fostering  personal  interests.  It  is 
an  accepted  principle,  that  a  trustee  is  not  at  liberty  to  act  or 
contract  for  his  own  benefit  in  regard  to  the  subject  of  the 
trust,  and  that  the  advantage  of  all  that  he  does  about  the  trust 
property  shall  accrue  to  the  cestui  que  trust,  if  the  latter  desire 
it.  A  trustee  must  not  acquire  rights  in  the  subject  antago- 
nistic to  the  party  he  represents.  IVoodvs.  Irwin,  9  Montgom- 
ery Co.,  75. 

XVI.  Neglect  in  instituting  suits.  Trustees  are  not 
individually  liable  for  costs  in  suits  brought  by  them.  IViH- 
^enny  vs.  Winpenny,  8  W.  N.,  390. 

XVII.  Neglect  in  investing  funds,  i.  Trustees  hav- 
ing in  their  hands  money  for  distribution,  and  deposit  the 
^ame  in  a  bank  of  fair  repute,  in  good  faith,  pending  the  con- 
firmation of  their  account,  are  not  responsible  for  a  loss  result- 
ing from  an  unexpected  failure  of  the  bank.  Where  trustees 
liave  money  in  their  hands  to  remain  for  some  time,  it  is  their 
duty  to  invest  it.  Breneman  vs.  Mylin,  2  Pa.  DisL,  296.  2.  It 
is  the  duty  of  a  trustee  to  invest  the  fund  safely,  so  as  to 
make  it  productive  ;  and,  neglecting  to  do  so,  he  is  chargeable 
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with  interest.  Breneman  vs.  Frank,  28  Pa.,  475.  3.  A  trus- 
tee investing  in  mortgages,  without  submitting  the  same  to  the 
approval  of  the  court,  will  be  held  to  the  highest  degree  of 
care.  Where  the  trustee  is  guilty  of  supine  negligence  he  will 
be  discharged.  Barton's  Estate,  11  W.  N.,  561.  4.  If  a  trus- 
tee makes  investments  not  warranted  by  the  instrument  cre- 
ating the  trust,  he  does  so  at  his  own  risk,  and  may,  if  loss 
ensue,  be  charged  therewith.  ConynghanCs  Estate,  25  Pitts- 
burg Journal,  23.  9  Lancaster  Bar,  57.  5.  A  trustee  directed 
by  will  to  make  such  instrument  as  will  be  acceptable  to  those 
entitled  thereto,  will  not  be  surcharged  with  a  loss  occurring 
through  depreciation  of  an  instrument  considered  good  at  the 
time,  and  not  objected  to  by  any  of  the  cestuis  que  trustent,  in 
the  absence  of  supineness,  carelessness  and  neglect  on  the  part 
of  the  trustee.  Dorsefs  Estate,  29  W.  N.,  416.  6.  Where 
the  will  directs  accumulated  income  to  be  invested,  the  trustee 
will  be  surcharged  with  interest  upon  the  balance  which  he 
has  suffered  to  remain  idle  beyond  a  reasonable  sum  for  con- 
tingencies ;  but,  unless  he  is  guilty  of  something  more  than 
mere  inaction,  his  commissions  will  not  be  disallowed.  Dugan's 
Estate,  1 8  Phila. ,88.  1 8  W.  N. ,  397.  It  becomes  the  duty  of 
every  co-trustee  to  see  that  money  collected  by  his  colleague 
should  be  properly  reinvested.  If  he  neglects  this  duty  for  a 
long  period  of  time,  he  is  responsible  for  the  embezzlement  of 
the  fund  by  his  co-trustee.  Fesmire's  Estate,  134  Pa.,  67, 
8.  The  estate  of  a  trustee  will  be  held  liable  for  the  loss  incur- 
red by  him  in  investing  the  trust  estate  in  securities  not  author- 
ized by  law.  Gav/s  Estate,  24  Pittsburg  Journal,  128. 
12  Phila.,  4.  9.  A  higher  degree  of  caution  is  expected  of  a 
trustee  in  investing  moneys  in  his  hands,  than  in  keeping  the 
trust  fund  in  the  form  in  which  it  originally  cdme  into  his 
possession.  Investments  made  in  what  are  termed  bonus 
mortgages  are  clearly  too  speculative,  and  the  truetee  will  be 
held  liable  for  losses  thereby  occasioned.  Girard  Life  Go's 
AppecU,  30  Pittsburg  Journal,  344.  10.  Whether  interest 
is  chargeable  to  a  trustee  depends  upon  whether  he  has  had  in 
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his  hands  money  he  should  have  invested,  or  which  he  has 
himself  used.  A  reasonable  time  is  always  allowed  a  trustee 
to  make  investments,  and  he  should  be  charged  interest  only 
upon  balances  of  cash  unnecessarily  kept  on  hand.  He  is  not 
chargeable  with  interest  on  small  balances,  which  cannot 
readily  be  invested.  Griffith's  Estate,  147  Pa.,  281.  11.  A 
trustee  who  invests  a  small  trust  fund  with  his  own  money  on 
loan  at  four  and  one-half  per  cent,  is  not  chargeable  with  a 
greater  rate  of  interest,  where  it  appears  that  the  rate  of  invest- 
ment was  common,  and  all  that  could  be  safely  had  in  the 
neighborhood.  Graver's  Appeal,  50  Pa.,  189.  12.  What 
are  termed  "  bonus  mortgages  "  on  properties  of  uncertain 
market  value  are  not  proper  security  for  the  investment  of 
trust  funds.  The  trustee  is  guilty  of  supine  negligence  in  so 
investing,  and  where  the  interest  is  not  paid  on  them  he  will  be 
surcharged.  Girard  Trust  Go's  Appeal,  13  W.  N.,  367.  13.  It 
is  the  duty  of  one  holding  trust  funds  to  keep  them  employed 
and  make  them  productive.  One  failing  to  do  so,  will  be  sur- 
charged with  interest  upon  the  settlement  of  his  account.  H<m- 
er^s  Appeal,  22  W.  N.,  536.  14.  A  trustee  may  invest  trust 
moneys  without  applying  to  the  court  for  authority,  and  if  he 
exercise  common  skill,  caution  and  prudence  in  making  the 
investment  on  real  estate  on  other  securities  authorized 
by  law,  he  is  generally  not  liable  for  any  loss  which 
may  arise.  Huey's  Estate,  i  Chester  Co.,  170.  15.  A 
trustee,  in  making  investments,  can  protect  himself  from 
risk  only  by  investing  the  trust  fund  in  real  or  government 
securities,  or  by  making  an  investment  in  pursuance  of  an 
order  of  court.  A  loss  of  trust  money,  invested  on  personal 
security,  must  be  borne  by  the  trustee.  HemphUcs  Appeal,  18 
Pa.,  303.  16.  Where  a  trustee  is  directed  by  will  to  invest  a 
fund  in  securities,  he  must  implicitly  comply  with  his  instruc- 
tions, or  make  the  investment  under  the  direction  of  the 
orphans'  court  in  the  securities  prescribed  by  statute; 
otherwise  he  must  account  for  the  principal  invested,  with 
interest.    An  investment  of  the  trust  fund  in  stocks,  in  which 
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he  had  at  the  same  time  invested  his  own  means,  will  not 
exempt  him  from  liability  for  losses  thereby  incurred.  Ihrn- 
sen's  Appeal,  ^i  Pa.,  431.  17.  It  is  certainly  misleading  to 
say,  that  a  trustee  is  safe  so  long  as  he  exercises  over  his  trust 
the  same  care  which  an  ordinary  prudent  man  of  business 
bestows  on  his  own  capital.  The  latter  may,  with  prudence, 
engage  in  a  multitude  of  enterprises  which  are  forbidden  to  the 
former ;  he  may  loan  his  money  on  call,  he  may  purchase 
3tock  in  corporations,  whose  future  success  is  a  problem,  or  he 
may  invest  injunior  encumbrances.  If  a  trustee  should  so  use  his 
fiduciary  funds,  he  would  in  most  cases  be  liable  to  be  accused 
of  bad  faith.  The  law  has  named  certain  classes  of  securities 
as  legal  receptacles  for  trust  moneys.  But  it  allows  trustees  a 
generous  discretion,  and  pardons  mere  errors  of  judgment,  even 
where  they  result  in  disaster.  Jackson's  Estate,  16  W.  N.,  20. 
18.  If  a  trustee,  owing  to  the  pendency  of  legal  proceedings, 
is  prevented  from  paying  over  the  moneys  in  his  hands,  it  is 
his  duty  to  invest  the  fund,  and,  in  default,  he  is  chargeable 
with  interest.  Landis  vs.  Scott,  32  Pa.,  495.  19.  Where 
a  trustee  desires  to  make  a  loan  upon  a  second  lien,  his 
proper  course  is  to  petition  the  orphans'  court  for  authority 
to  make  the  same.  Lechler's  Appeal,  21  W.  N.,  505. 
20.  The  trustee  of  money  is  bound  to  keep  the  fund  and  its 
increase  invested,  but  is  entitled  to  keep  in  hand,  out  of  the 
income,  a  moderate  sum,  to  meet  the  demands  of  the  cestui 
que  trust,  as  also  to  a  reasonable  time  after  the  receipt  of  the 
money,  to  invest  it ;  and  he  can  only  be  surcharged  with 
interest  upon  any  balances  uninvested  beyond  such  time. 
Lukens'  Appeal,  47  Pa.,  356.  21.  Where  the  will,  creating 
the  trust,  made  it  the  duty  of  the  trustee  to  invest  the  surplus 
of  unexpended  income,  the  trustee  will  be  surcharged  with 
interest  on  the  amount,  though  so  small  as  to  make  invest- 
ment difficult.  McCauselancfs  Appeal,  38  Pa.,  466.  22.  As 
a  general  principle,  it  is  true  that  a  trustee  cannot  call  in 
money  invested  on  good  real  security,  where  no  risk  is  appar- 
ent.    Naglee's  Estate,  6  Phila.,  28.     23.  When  a  trustee  has 
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exercised  ordinary  prudence  and  good  faith  in  making  an 
investment  in  a  statutory  security,  he  will  not  be  liable  for  loss 
arising  from  depreciation  in  the  value  of  such  security,  although 
the  investment  was  made  without  previous  authority  of  court 
Noble  s  Estate,  33  Pittsburg  Journal,  163.  24.  The  legislature 
has  wisely  suggested  certain  securities  in  which  trustees  may, 
without  risk  to  themselves,  make  investments  of  trust  funds 
under  the  direction  of  courts.  Outside  of  these  designated 
securities,  they  invest  at  their  own  risk.  Olivers  Estate,  30 
Pittsburg  Journal,  385.  25.  Where  a  trustee  invested  trust 
funds  in  a  junior  judgment,  and  never  demanded  interest 
thereon,  but  revived  the  judgment  from  time  to  time  without 
adding  interest,  until  by  the  deterioration  of  the  property  the 
judgment  became  valueless,  the  trustee  was  held  guilty  of 
gross  negligence.  Olds  Estate,  8  Lancaster  Review,  329. 
26.  In  the  absence  of  fraud  or  wilful  misconduct  in  making 
investments,  a  trustee  will  not  be  punished  by  being  deprived 
of  his  commissions,  even  though  he  may,  as  the  consequence 
of  his  negligence  or  mistake,  be  surcharged  with  a  loss. 
Page's  Estate,  18  W.  N.,  456.  27.  The  court  will 
not  direct  a  trustee  to  invest  the  trust  funds,  at  the 
instance  of  the  cestui  que  trust,  in  real  estate  in  another 
state.  Pownalts  Estate,  2  Lancaster  Bar,  No.  47. 
28.  Where  trust  money  cannot  be  applied  in  a  short  period  to 
the  purposes  of  the  trust,  it  is  the  duty  of  the  trustee  to  make 
the  fund  productive  to  the  cestui  que  trust  by  investment  of  it 
in  some  proper  security.  Our  act  of  assembly  authorizes 
investments  in  certain  public  loans,  or  on  real  securities,  which, 
when  made  under  an  order  of  the  orphans'  court,  exempt  the 
trustee  from  all  liability  of  loss  for  the  same.  Such  trustee, 
even  with  plenary  powers  under  the  terms  of  a  will,  is  not 
justified  in  investing  in  the  stock  of  a  manufacturing  company, 
the  works  of  which  are  unfinished,  even  though  the  cestui  qui 
trust,  a  married  woman,  sanctioned  it.  Pray's  Appeal,  34 
Pa.,  100.  29.  A  trustee,  exercising  ordinary  prudence  in 
investments,  will  be  protected  when,  in  good  faith,  he  has  acted 
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under  advice  of  counsel,  but  such  protection  can  extend  only 
to  matters  falling  properly  within  the  scope  of  professional 
advice.  Smith's  Estate^  13  Phila.,  309.  30.  Even  if  a  will 
fails  in  terms  to  direct  a  trustee  to  invest  trust  funds,  the  duty 
to  do  so  arises  from  necessary  implication  from  an  order  to  pay 
over  interest.  How  could  interest  be  earned  or  paid  over 
vdthout  an  investment  of  the  principal  ?  A  neglect  to  invest 
would  render  a  trustee  liable  to  a  surcharge  in  his  accounts. 
Where  a  trustee  is  directed  to  pay  over  the  interest,  he  has  no 
right  to  pay  over  any  portion  of  the  corpus  of  the  estate  to  his 
cestui  que  trust.  The  law  does  not  deal  harshly  with  trustees ; 
but  when  they  unlawfully  part  with  the  trust  funds  committed 
to  their  care,  they  cannot  justly  complain  if  they  are  held 
responsible.  StantbaugKs  Estate^  135  Pa.,  596.  31.  A 
trustee  is  liable  for  interest  on  moneys  received  by  him,  which 
he  neither  invested  nor  paid  over  in  compliance  with  the  duties 
of  his  trust.  He  cannot  claim  compensation  for  services  self- 
imposed,  and  resulting  from  his  own  wrong.  Stearlfs  Appeal^ 
38  Pa.,  525.  32.  In  all  cases  where  any  corporation  shall  be 
appointed  trustee  or  guardian  by  the  orphans*  court,  it  shall 
be  upon  condition  that  such  corporation  shall  not  invest  any 
of  the  trust  funds  in  coupon  bonds,  or  other  securities 
that  pass  by  delivery.  Such  corporation  must  invest  all 
trust  funds  in  its  name  as  trustee,  and  keep  the  same 
separate  and  apart.     Trust   Company ^   Inre^   7    Phila.,  517. 

33.  Commissions  will  be  disallowed  to  a  trustee,  who  not  only 
fails  to  invest  the  principal  of  the  estate,  but  uses  it  in  his 
business,  notwithstanding  the  transaction  results  in  benefit  to 
the  estate.  Only  an  extreme  case  will  justify  the  surcharge 
of  compound  interest  upon  a  trustee  who  has  neglected  to 
invest.       Waylan's  Estate,    18   Phila.,   21.      17  W.   N.,  375. 

34.  It  is  supine  negligence  for  a  trustee  to  permit  a  trust  fund 
of  nearly  ^^3000  to  remain  on  deposit  in  a  savings  fund  for 
fifteen  years.  The  fact  that  the  cestui  que  trust  was  not  depend- 
ent upon  the  income  of  the  fund  for  her  living,  is  no  excuse 
for  the  trustee  not  to  bestow  the  same  care  and  effort  to  seek  a 
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well-secured  investment  as  he  probably  would  have  bestowed 
upon  his  own  property.  Even  if  counsel  advised  him  that  he  had 
a  right  to  continue  the  deposit,  such  advice  will  not  justify  a 
man  in  abandoning  his  own  common  sense.  Whitecar^s  Estate^ 
28  W.  N.,  575.  35.  Trustees,  in  this  state,  are  not  liable 
beyond  what  they  actually  receive,  except  in  cases  of  gross 
negligence,  and  are  not  responsible  when,  observing  statutory 
provisions  as  to  investments,  they  deal  with  moneys  entrusted 
to  them  in  good  faith,  as  men  of  ordinary  prudence  and  sagacity 
deal  with  their  own  property.  It  is  the  harshest  demand  that 
can  be  made  in  equity,  to  compel  trustees  to  make  up  a  defi* 
ctency  not  owing  to  their  wilful  de&ult.  A  trustee  is  called 
upon  to  exert  precisely  the  same  care,  and  no  more,  in  behalf 
of  his  cesttd  que  trust,  as  he  would  do  for  himself.  He  is 
allowed  reasonable  time  for  the  investment  of  trust  funds.  Wit- 
mer*s  Appeal,  87  Pa.,  120.  36.  An  investment  by  a  trustee  in 
the  stock  of  an  incorporated  company,  cannot  be  made  of  trust 
funds  with  which  no  hazard  can  be  permitted.  This  is  not  the 
case,  where  the  trustee  is  authorized  to  do  so  by  the  deed  of 
trust     Worrell's  Appeal,  23  Pa.,  48.     9  Pa.,  508. 

XVIII.  Neglect  in  loaning  trust  funds,  i.  A 
trustee  is  responsible  f6r  a  loss  arising  from  his  loan  of  trust 
funds  upon  personal  security,  An  apparent  exception  exists 
when  he  loans  or  deposits  them  for  safe-keeping  in  a  bank.  An 
agreement  to  give  two  weeks'  notice  to  the  bank  before  draw- 
ing any  of  the  funds  in  consideration  of  interest  paid,  consti- 
tutes an  investment  and  makes  the  trustee  liable  in  case  the 
bank  becomes  insolvent.  Lair's  Estate,  27  W.  N.,  345.  2.  The 
rule  in  equity  is  well-settled,  that  if  a  trustee  commits  a 
breach  of  trust  by  loaning  the  assets  of  the  trust  to  a  third  per- 
son, that  individual  is  bound  to  indemnify-  the  trustee,  and  if 
he  has  the  trust  property  in  specie  he  will  be  obliged  by  a 
court  of  equity  to  restore  it  to  the  trustee  from  whom  he  bor- 
rowed it     Abbott  vs.  Reeves,  49  Pa.,  494. 

XIX.  Neglect  in  making  profit  from  trust  prop- 
erty.    I.  The  general  principle  of  equity  is,  that  a  trustee 
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will  not  be  permitted  to  make  any  profit  for  himself  out  of 
the  trust  property,  or  to  acquire  therein  an  interest  adverse  to 
that  of  the  cestui  que  trust.  McElwee  vs.  Rourke,  18  Phila., 
314.  2.  A  trustee  is  not  at  liberty  to  act  or  contract  for  him- 
self, or  for  his  own  benefit,  in  regard  to  the  subject  of  the 
trust.  Any  advantage  to  the  trust  property  shall  accrue  to  the 
cestui  que  trust,  if  the  latter  desire  it ;  any  interest  hostile  to  the 
cestui  que  trust  is  repugnant  to  the  relation  which  the  trustee 
has  assumed.  A  man  entrusted  to  manage  for  others,  under- 
takes when  be  becomes  a  trustee  not  to  manage  for  himself. 
Miller's  Appeal,  30  Pa.,  493. 

XX.  Neglect  in  management,  i  .  A  trustee  who,  in 
the  management  of  trust  funds,  acts  unfaithfully  and  dishon- 
-estly,  will  not  be  allowed  compensation.  Swartswalter' s 
Account^  4  W.,  yy,  2.  Incompetency  is  as  good  ground  for 
the  removal  of  a  trustee  as  gross  negligence  or  dishonesty. 
Drum' s  Estate ,  15  Phila.,  510. 

XXI.  Neglect  IN  MINGLING  TRUST  funds,  i.  As  long 
as  trust  funds  can  be  identified,  they  will  be  preserved  for  the 
owners.  Equity  will  follow  a  trust  fund  through  any  number 
of  transmutations,  and  preserve  it  for  the  owner  if  it  can  be 
identified.  Co^s  Estate,  5  W.  N.,  474.  2.  Where  there  has 
been  an  admixture  of  trust  and  individual  funds  by  a  trustee, 
his  commissions  will  usually  be  forfeited,  and  he  will  be 
<:harged  with  interest  on  the  sum  in  his  hands  up  to  the  date 
of  the  adjudication.  Ashton's  Estate^  18  W.  N.,  102.  WiUiam' 
son's  Estate,  Idem,  138. 

XXII.  Neglect  in  obtaining  another's  property  by 
FRAUD.  As  a  general  proposition,  whenever  a  person  has 
obtained  the  property  of  another  by  fraud,  he  is  a  trustee  ex 
maleficio  for  the  person  so  defrauded.  Equity  will  not  permit 
him  to  enjoy  the  fruits  of  his  fraud,  but  will  hold  him  to  be 
but  a  trustee  for  the  rightful  owner.  He  is  not  trustee  for  the 
title,  but  of  the  thing.     Christy  vs.  Sill,  95  Pa.,  386. 

XXIII.  Neglect  IN  PAYMENTS,  i.  A  mistaken  payment 
by  a  trustee,  without  authority,  to  the  wrong  person,  in  full 
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belief  that  it  was  made  to  the  right  claimant,  camiot  discharge 
the  trustee's  liability  to  account  to  the  rightful  party.  FideUiy 
Trust  Co,  vs.  Norris  17  Phila..  259.  14  W.  N..  225.  2.  A 
trustee  can  claim  no  credit,  except  for  the  amount  he  has  actu- 
ally disbursed  in  payment  of  claims  against  the  estate,  whether 
done  with  his  own  funds  or  the  funds  of  the  estate.  Herm- 
stead's  Appeal,  60  Pa.,  423.  3.  When  a  trustee  breaks  into  the 
principal  of  an  estate,  under  circumstances  that  would  induce 
a  chancellor  to  make  a  previous  decree  for  maintenance 
out  of  the  principal,  the  court  will  allow  him  in  the  settlement 
of  his  accounts  credit  for  such  expenditures,  as  if  a  previous 
order  had  been  made.  If  a  trustee  neglect  to  execute  the 
duties  of  his  trust,  under  the  pretext  of  avoiding  responsibility^ 
the  court  will  dismiss  him.     Potis,  In  re,  i  Ashmead,  340. 

XXIV  Neglect  in  purchase  of  trust  property,  i.  If 
a  trustee  to  sell  the  property  of  an  insolvent  corporation,, 
becomes  the  purchaser,  the  purchase  is  generally  voidable, 
but  the  cestui  que  trust  must  move  in  a  reasonable  time. 
Ashhursfs  Appeal,  60  Pa.,  290.  2.  A  purchase  by  a  trustee 
at  his  own  sale  is  not  void,  but  voidable  only,  and  capable  of 
being  confirmed  by  the  beneficial  owner.  The  trustee  should 
make  previous  application  for  leave  to  bid.  A  trustee  will  not 
be  punished  for  mere  error  of  judgment,  even  if  the  error  be 
made  manifest  Bunting's  Estate,  19  Phila.,  10 1.  Hurleys 
Estate,  Idem,  102.  3.  The  rule  which  forbids  a  purchase  by 
a  trustee  at  his  own  sale,  is  founded  upon  reasons  of  public 
policy,  and  is  independent  of  integrity  of  motive,  honesty  of 
sale,  or  inadequacy  of  price.  Bunting's  Estate,  23  W.  N., 
1 59.  4.  Where  a  trustee  purchases  property  of  his  trust,  it  is 
at  the  option  of  the  cestui  que  trust  to  treat  the  purchase  as  a 
nullity,  though  conceded  to  have  been  fairly  made,  and  for  a 
full  price.  Such  sale  is  therefore  voidable,  and  not  void.  If 
the  property  be  again  offered  for  sale,  it  will  be  at  the  price  the 
trustee  gave,  together  with  the  amount  of  his  bona  fide  and 
substantial  improvements.  Beeson  vs.  Becson,  9  Pa.,  282. 
Cadbury  vs.  Duval,  10  Pa.,  272.     5.  Such  purchase  may  be 
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authorized  in  advance  by  leave  of  court,  or  it  may  be  confirmed 
by  the  cestui  que  trust.  Bunting's  Estate,  5  Pa.  County,  623. 
6.  Where  a  tsustee,  at  his  own  sale,  under  order  of  court,  pur- 
chases lands  of  the  trust  estate,  using  practically  the  trust 
funds  for  that  purpose,  the  profits  made  on  a  resale  belong  to 
his  cestui  que  trust,  even  though  the  order  of  sale 
allowed  the  trustee  to  become  a  bidder.  A  trustee  will 
not  be  allowed  to  make  a  profit  out  of  the  trust  fund ; 
whatever  profit  arises  therefrom  belongs  to  the  owner 
of  the  fund,  and  not  to  its  custodian.  Baker's  Appeal,  120 
^^•>  33-  7-  Where  a  trustee,  by  decree  of  the  court,  is 
allowed  to  bid  at  his  own  sale  of  trust  property  to  protect  his 
beneficial  interest  therein,  he  must  act  within  the  strictest  line 
of  his  responsibility.  His  character  as  a  bidder  cannot  be  per- 
mitted to  derogate  from  his  duty  as  a  trustee.  Cadwalader's 
Appeal,  64  Pa.,  293.  Dundas*  Appeal,  Idem,  325.  8.  When 
the  trustee  himself  becomes  the  purchaser  of  the  trust  estate, 
the  cestui  que  trust  may  set  aside  the  purchase.  This  principle 
extends  to  judicial  officers,  and  to  all  other  persons  who  have 
a  concern  in  the  disposition  and  sale  of  the  property  of  others, 
whether  the  sale  be  public  or  private,  judicial  or  otherwise. 
Even  if  a  bona  fide  price  be  paid,  the  cestm  que  trust  va^y  avoid 
the  sale.  To  permit  a  trustee  to  bid,  would  be  applying  the 
information  acquired  by  the  trust  to  his  own  benefit.  It  is  not 
necessary  to  show  that  the  trustee  has  received  advantage  by 
the  purchase.  Campbell  vs.  Penna,  Ins.  Co.,  2  Wh.,  63. 
9.  The  doctrine  is  indisputable,  that  a  party  will  not  be  allowed 
to  purchase  and  hold  property  for  his  own  use,  if  he  stands  in  a 
fiduciary  relation  to  it,  if  contested  by  the  cestui  que  trust.  But 
this  rule  does  not  apply  if  the  sale  be  made  under  adverse 
proceedings  by  a  public  officer,  and  the  trustee  has  not  the 
means  to  prevent  the  sale.  Chorpennings  Appecd,  32  Pa., 
315.  10.  The  validity  of  a  purchase  of  the  trust  property 
by  a  trustee  can  only  be  questioned  by  the  cestui  que  trust. 
Such  a  purchase  is  voidable  only.  Dundas'  Estate,  17  Phila., 
491.     II.  A  trustee  can  never  be  a  purchaser  of  the  property 
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embraced  under  the  trusts,  without  the  assent  of  all  the  persons 
interested.  This  extends  to  judicial  sales  as  well  as  private* 
Everkart  ws,  Searle,  71  Pa.,  260.  12.  The  doctrine  tiiat  a 
trustee  may/ not  acquire  an  interest  prejudicial  to,  or  in  conflict 
with,  the  interest  of  his  cesttd  que  trust,  is  a  rule  of  public 
policy  necessary  to  preserve  honesty  and  fidelity  in  the  admin- 
istration of  trusts.  Fisher's  Appeal,  34  Pa.,  31.  13.  Where 
a  trustee  purchases  trust  property  in  his  own  name,  and  it 
enhanced  in  value  thereafter,  a  court  of  equity  will  decree  that 
the  profits  shall  enure  to  the  benefit  of  the  cestui  que  trust. 
Frank's  Appeal,  ^g  Pa.,  19.  14.  The  disability  of  a  trustee 
to  acquire  title  in  trust  property  at  his  own  sale  against 
his  cestui  que  trust,  has  become  a  maxim  in  equity 
jurisprudence.  Haucks  Estate,  37  Pittsburg  Journal,  9. 
1 5.  Where  a  trustee  has  been  surcharged  with  the  amount  of 
a  ground  rent,  which  he  purchased  from  himself  for  his  cestxt 
que  trust,  the  court  should  see  that  the  ground  rent  is  recon- 
veyed  to  him.  In  the  present  case,  the  trustee  was  deprived 
of  commissions  and  made  to  pay  the  costs.  Harris  vs.  Shel- 
don, I  Monaghan,  188.  16.  A  trustee  should  never  be  per- 
mitted to  raise  an  interest  in  himself  opposite  to  that  of  his 
cestui  que  trust ;  and  it  is  on  this  ground  that  it  has  always 
been  held,  that  a  trustee  or  his  agent  shall  not  become  the 
purchaser  of  that  which  he  holds  in  trust.  Heager,  In  re,  15 
S.  ft  R.,  66.  17.  No  principle  is  better  settled,  than  that  no 
trustee  can  become  a  purchaser  at  his  own  sale,  or  acquire  an 
interest  in  the  trust  estate  without  the  consent  of  those  for 
whose  benefit  he  has  undertaken  to  act,  or  of  the  court  having 
jurisdiction  of  the  trust  In  four  cases  a  person  acting  in  a 
fiduciary  relation  may  purchase:  (i)  Where  two  or  more 
trustees  sell  the  trust  estate  openly  and  fairly,  and  a  stranger 
purchase  for  one  of  them  at  full  price,  such  sale  is  not  neces- 
sarily void.  (2)  A  trustee  may  buy  the  trust  property  when 
the  sale  is  made  by  a  public  oflficer  under  proceedings  adverse 
to  the  interest  of  the  cestui  que  trust,  and  the  trustee  has  not 
the  means  or  power  to  prevent  the  sale.    (3)  When  the  trust 
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property  is  taken  from  the  trustee  by  act  of  the  law.  (4)  When 
the  court  having  jurisdiction  of  the  trust  authorizes  the  trustee 
to  become  the  purchaser,  and  he  fulfils  all  the  conditions  of 
the  decree  of  the  court  in  relation  thereto.  Hallman's  Estate^ 
13  Phila.,  563.  Bowker's  Estate^  5  W.  N.,  493.  Lardner's 
Estate^  6W.  N.,51.  18.  A  trustee  who  purchases  trust  prop- 
erty at  his  own  sale,  or  procures  another  to  purchase  for  him 
at  such  sale,  holds  it  subject  to  the  original  trust.  Herr's  Estate^ 
I  Grant,  272.  4  Pittsburg  Journal,  469.  Shutnaris  Appeal,  27 
Pa,  ,64.  1 9.  A  trustee  may  be  a  purchaser  of  trust  property  at  a 
judicial  sale,  not  controlled  by  himself,  when  purchased  in  good 
&ith,  to  protect  the  interests  of  himself  and  others.  Lusk's 
Appeal,  108  Pa.,  152.  20.  While  it  is  a  rule,  that  a  trustee 
dealing  with  the  property  of  his  cestui  que  trust,  cannot  divert  it 
to  purposes  foreign  to  the  trust  without  the  utmost  openness  and 
frankness,  yet  if  the  evidence  shows  that  the  trustee  made  full 
disclosures  to  his  cestui  que  trust,  who  was  of  full  age  and 
under  no  disability,  and  there  was  no  fraud,  a  bona  fide  pur- 
chase by  the  trustee  of  the  property  held  by  him  in  trust, 
for  a  full  consideration,  will  be  sustained.  Miggetfs 
Appeal,  109  Pa.,  520.  Spencer's  Appeal,  80  Pa.,  317. 
2 1 .  A  trustee  cannot  buy  the  property  of  his  cestui  que  trust 
directly  or  indirectly.  He  cannot  be  both  buyer  and  seller  at 
the  same  time.  The  duties  of  the  two  characters  are  incom- 
patible. The  temptation  to  do  wrong  in  such  case  is  very 
great  Where  a  trustee's  acts  admit  of  two  constructions,  one 
rightful,  the  other  tortious,  in  respect  to  his  cestui  que  trust 
equity  will  chose  the  former  and  reject  the  latter.  McGinn  vs. 
Schaeffer,  7  W.,  412.  22.  Where  a  cestui  que  trust  has  no 
notice  of  a  purchase  by  his  trustee  of  trust  property  until  the 
filing  of  the  trustee's  account,  the  statute  of  limitations  will  not 
b^n  to  run  against  the  former  until  that  date.  Mullen  vs. 
Doyle,  147  Pa.,  512.  23.  It  is  an  established  rule,  that  a 
trustee  will  not  be  allowed  to  purchase  the  trust  property  at 
his  own  sale,  unless  by  leave  of  the  court  first  had,  nor  in  any 
manner  to  make  a  profit  out  of  the  same.     Patterson  vs.  Lennig^ 
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118  Pa.,  571.  24.  A  person  standing  in  a  fiduciary  relation 
to  another,  may  not  become  the  purchaser  of  the  latter*s  inter- 
est in  land  for  a  price  less  than  its  value  at  a  sheriff's  sale 
brought  about  by  his  own  procurement.  Rickeifs  Appeal^  21 
W.  N.,  229.  25.  Where  persons,  acting  in  a  fiduciary  capa- 
city, are  interested  in  the  purchase  of  real  estate  sold  by  them, 
or  become  so  before  the  payment  of  the  purchase  money,  their 
profits  enure  to  the  cestui  que  trust  Rosenberger's  Appeal,  26 
Pa.,  67.  26.  It  is  a  well-settled  principle  of  law,  tliat  a  trustee 
cannot  make  profits  out  of  the  trust  fund,  and  that  if  he 
purchases  at  his  own  sale,  he  purchases  in  trust  for  those  inter- 
ested in  the  fund.  5A«//*j -&/a/^,  2  York  Record,  103.  13  Lan- 
caster Bar,  108.  27.  In  the  absence  of  fraud,  one  who 
has  sold  an  estate  as  trustee  may  afterwards  fairly  repurchase 
it  for  himself.  Silverthorn  vs.  McKinster,  12  Pa.,  71.  28.  The 
rule  of  equity,  which  prohibits  a  trustee  from  purchasing  the 
trust  property,  is  not  founded  on  the  assumption  that  he  is 
thereby  guilty  of  fraud.  It  is  a  rule  of  public  policy.  Webb 
vs.  Dietrich^  7  W.  ft  S.,  401.  29.  The  rule  which  prohibits 
a  trustee  from  purchasing  trust  property  is  one  of  public  policy, 
independent  of  the  question  of  fraud,  and  it  is  always  at  the 
option  of  the  cestui  que  trust  to  set  aside  the  sale,  whether  bona 
Jide  or  not.  Woods  ws,  McMillan,  32  Pittsburg  Journal,  363. 
30.  No  trustee,  or  person  acting  in  a  fiduciary  capacity,  can 
become  a  purchaser  at  his  own  sale,  directly  or  indirectly,  or 
acquire  an  interest  in  the  trust  estate,  without  the  consent  of 
those  for  whose  benefit  he  acts,  or  of  the  court  having  juris- 
diction of  the  trust.  Worth* s  Estate,  i  Chester  Co.,  297.  Hall- 
man's  Estate,  Idem,  141. 

XXV.  Neglect  in  renting  real  estate,  A  trustee 
of  real  estate,  who  demands  such  large  rentals  that  he  is  una- 
ble to  procure  tenants,  is  not  liable  to  be  surcharged  in  the 
amount  of  income  he  might  have  received  had  he  adopted 
another  course.  A  trustee  can  never  be  surcharged  for  a  loss 
arising  from  mere  error  of  judgment  and  from  no  wilful 
default.      This   may  be   a    «trong   reason   for   dismissing  a 
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trustee,  but  not  for  surcharging   him.     Pleasonton's  Appeal^ 

99  Pa.,  363. 

XXVI.  Neglect  in  sale  of  trust  property,  i.  A 
trustee  to  make  public  sale  of  real  estate,  cannot  bind  the  trust 
estate  by  an  agreement  with  real  estate  agents  to  procure  pur- 
chasers. He  makes  such  an  agreement  at  his  own  risk. 
Kuhn's  Estate,  38  Pittsburg  Journal,  378.  2.  Sales  by  trustees 
to  near  relatives  are  always  suspicious,  and  should  be  vigilantly 
watched  by  courts  of  justice.  Lamberton  vs.  Smithy  13 
S.  &  R.,  309.  3.  A  trustee  or  agent  making  a  private  sale, 
and  arranging  that  his  vendee  should  become  the  purchaser  at 
a  judicial  sale,  must  answer  to  his  cestui  que  trust  for  the 
amount  actually  received.  Where  a  trustee  sells  land  of  his 
own  and  of  the  trust  estate,  receiving  a  portion  of  the  pur- 
chase money  in  cash,  and  accepts  stock  or  other  securities  in 
his  own  name  for  the  balance,  he  cannot  require  his  cestui  que 
trust  to  receive  any  part  of  such  stock  or  securities.  ParshaWs 
Appeal,  65  Pa.,  224.  4.  Trustees  are  liable  to  a  surcharge, 
only  when  they  are  guilty  of  fraud,  or  supine  negligence  equiv- 
alent to  fraud.  Springers  Estate,  51  Pa.,  342.  5.  A  pur- 
chaser, with  notice,  of  trust  property  from  a  fraudulent  trustee, 
is  considered,  in  equity,  a  trustee  for  the  beneficial  owner. 
Walsh  vs.  Stille,  2  Chester  Co.,  427.  6.  Trustees  are  not 
expected  to  possess  powers  of  divination ;  integrity  and  prudence 
are  all  that  are  required  of  them.  The  harshest  demand  that 
can  be  made  in  equity  is  to  hold  a  trustee  answerable  for  a 
loss  not  caused  by  his  wilful  default.  It  is  usually  discretionary 
with  him  when  to  sell  securities.  WoodwarcTs  Estate,  27 
W.  N.,  407. 

XXVII.  Neglect  IN  TRANSFER  of  stock.  Where  stock 
stands  upon  the  books  of  a  corporation  in  the  name  of  a 
trustee,  the  corporation  is  bound  to  inquire  as  to  the  authority 
of  the  trustee  to  transfer  said  stock,  before  they  permit  such 
transfer  to  be  made.  This  rule  does  not  apply  to  the  case  of 
executors  or  administrators  transferring  stock  standing  in  the 
Dame  of  a  decedent,  for  it  is  their  duty  to  convert  the  person- 

IQO 
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alty  into  cash  to  pay  debts  and  legacies.    McMurtriev^  PewuK 

Co.f  gPhila.,  531. 

XXVIII.  Neglect  in  use  of  trust  funds,  l  Trust 
money  is  often  applied  in  the  first  instance  to  the  personal 
purposes  of  the  trustee,  with  the  most  upright  intention  at  the 
right  time  to  make  it  right.  He  probably  uses  the  moneys  in 
full  confidence  in  his  ability  to  account  for  it  when  an  account 
shall   be   required.      Buffington   vs.    Bernard,   90    Pa.,  67. 

2.  Where  a  trustee  uses  trust  funds  in  his  own  business, 
resulting  in  their  loss,  the  court  has  no  discretion  but  to  enforce 
the  law  by  turning  him  over  to  imprisonment,  and  to  the  criminal 
courts  for  prosecution.     Croop  vs.  Freas,  8  Pa.  County,  107. 

3.  If  a  trustee  appropriates  trust  funds  to  his  own  use,  he 
renders  himself  liable  to  removal,  to  interest  on  the  fund,  to 
make  good  the  principal,  although  lost,  and  to  a  criminal 
prosecution  for  embezzlement.  Drake's  Estate,  12  Luzerne 
Register,  19.  2  Kulp,  256.  4.  The  use  by  a  trustee  of 
trust  moneys  for  private  purposes  is  mismanagement,  and 
he  may  be  discharged  therefor,  even  if  he  has  given  ample 
security    on    his    bond.      Green's    Estate,    7    Phila.,    502. 

5.  When  the  control  of  trust  property  is  taken  out  of  the 
power  of  the  trustee  by  the  act  of  the  law  or  other  paramount 
authority,  he  will  not  be  regarded  as  standing  in  a  fiduciary 
relation  to  it.  Where  the  surviving  partner  of  a  decedent 
continues  the  business,  and  employs  the  executor  and  trustee 
of  such  decedent  on  the  previous  suggestion  of  the  decedent, 
as  clerk,  with  an  interest  in  the  profits  due  to  the  estate  of  the 
late  partner,  such  trustee  is  not  liable  to  surcharge  for  such 
profits  of  the  estate  in  his  hands.     HalVs  Appeal^  40  Pa«|  409. 

6.  Where  a  trustee  mixes  trust  funds  with  his  own,  as  where 
he  deposits  them  in  bank  in  his  own  name,  he  is  liable  for 
interest.  But  where  he  disposits  such  moneys  as  trustee  in  a 
banking  house  of  which  he  is  a  member,  he  is  not  chargeable 
with  interest  unless  he  received  it.  The  rule  that  a  trustee 
should  not  be  permitted  to  derive  any  benefit,  direct  or  indirect^ 
from  the  trust  estate,  should  not  be  carried  so  far  as  to  pre* 
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ciude  a  trustee  from  depositing  trust  funds  in  a  bank  of  which 
he  is  a  stockholder.  Hess'  Estate ^  68  Pa.,  458.  7.  Trustees 
cannot  derive  advantage  from  the  administration  of  the  trust 
property.  Profit  derived  from  land  purchased  by  a  trustee 
with  trust  money ,  shall  go  for  the  benefit  of  the  cestui  que  trust. 
So  an  attorney,  guardian  or  other  person  invested  with  a  fidu- 
ciary character,  must  account  for  all  profits  to  the  client  or 
ward,  or  other  party  whose  means  have  been  employed.  Kepler 
vs.  Davis,  80  Pa.,  153.  8.  Investment  of  trust  funds  in  a 
trustee's  individual  name  is  concealment.  Where  a  trustee 
speculates  with  trust  funds,  he  may  be  held  to  profits,  if  the 
investment  has  been  successful ;  interest,  if  disastrous.  When 
trust  funds  can  be  traced  into  a  particular  investment,  it  belongs 
to  the  cestui  que  trusty  if  he  so  elect.  An  executor  with  funds 
of  his  own,  and  of  the  estate,  purchased  stocks ;  when  the 
investment  with  trust  funds  could  not  be  discriminated,  the 
cestui  que  trust  might  select  the  most  profitable  investments  as 
having  been  made  for  the  estate.  Norris'  Appeal,  71  Pa.,  106. 
9.  A  testamentary  trustee,  who  employs  the  trust  funds  in 
private  speculations  for  his  own  benefit,  is  guilty  of  embezzle- 
ment. When  such  a  person  seeks  the  benefit  of  the  insolvent 
laws,  it  is  the  duty  of  the  court  to  commit  himTor  trial.  Price, 
In  re,  16  Phila.,  36.  10.  The  use  of  trust  funds  by  the  trustee 
will  not  always  justify  a  claim  for  a  proportionate  share  of 
profits,  where  the  profits  arise  not  only  from  the  use  of  the 
money,  but  from  the  labor  and  attention  bestowed  by  the  party 
upon  the  business.  The  cestui  que  trust  cannot,  in  such  a  case, 
claim  as  a  right  an  equal  participation  of  the  profits.  Where 
profits  are  made  by  the  use  of  trust  money,  or  by  speculation 
with  it,  the  owner  of  the  money  is  entitled  to  claim  them,  but 
the  personal  labor  devoted  to  the  business,  and  which  forms 
an  element  in  the  profits,  cannot  be  so  appropriated.  Sharpens 
Estate,  2  Phila.,  281.  11.  Where  a  trustee  draws  trust  funds 
from  a  savings  bank,  and  used  them  himself,  he  is  justly' 
chargeable  with  the  interest  it  would  have  earned,  had  it  been 
allowed  to  remain  on  deposit.    Whittaker  vs.  Peck^  4  Kulp,  320.' 
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XXIX.  Neglect  of  co-trustefjs,  i.  The  duty  of 
trustees  is  a  joint  one,  and  each  is  responsible  for  the  neglect  of 
the  other.  Deal's  Estate,  i8  Phila.,  i88.  2.  Where  a  trustee 
with  a  knowledge  of  the  insolvency  of  his  co-trustee,  transfers 
to  him  securities  of  the  trust  estate  held  by  him,  which  secur- 
ities are  subsequently  lost  through  such  negligence,  the  trans- 
ferring trustee  is   liable.      Evans'  Estate,  2  Ashmead,  470. 

3.  Co-trustees,  except  upon  a  legal  default  being  shown,  are 
not  primarily  liable  for  assets  received  by  their  co-trustee. 
Emlen's  Estate,  26  W.  N.,  341.    Logan's  Estate,  2  W.  N.,  703. 

4.  The  act  of  any  one  of  several  co-executors,  in  disp>osing  of 
the  personal  assets  of  their  testator,  is  the  act  of  all  and  binds 
all.  There  is  a  distinction,  in  this  respect,  between  executors 
and  technical  trustees.  The  latter  must  execute  the  duties  of 
their  office  in  their  joint  capacity,  and  the  payment  of  a  part  of 
the  trust  fund  to  one  of  them  without  the  knowledge  or  consent 
of  the  others,  will  not  be  a  good  payment,  and  a  release  by  one 
alone  will  not  discharge  the  debt.  A  trustee's  duties  relate  to 
the  custody  and  management  of  trust  property,  while  the  duty 
of  an  executor  or  administrator  is  to  dispose  of  the  personal 
property  to  pay  debts.     Fesmire  vs.  Shannon,  143  Pa*,  201. 

5.  Trustees  are- responsible,  ordinarily,  for  their  own  acts  and 
omissions,  but  not  for  those  of  their  associates.  So  an  execu- 
tor will  not  be  liable  for  a  devisavit  committed  by  his  co-execu- 
tor, unless  he  has  contributed  in  some  manner  to  it.  The  &ict 
that  the  co-trustees  joined  in  executing  receipts  for  money  is 
not  conclusive  evidence  that  they  are  jointly  liable;  for,  in  the 
absence  of  fraud  and  negligence,  each  will  be  held  liable  only 
for  what  he  actually  receives.  A  trustee  is  not  an  insurer  of 
the  trust  funds  against  loss,  nor  a  surety  for  his  co-trustee. 
His  undertaking  is  personal,  and  requires  of  him  good  faith  and 
reasonable  diligence.  If  these  requirements  are  met,  he  is  not 
liable  for  losses  occasioned  by  the  bad  faith  or  the  crimes  of  his 
co-trustees.  Fesmire' s  Estate,  i^^Vdi.^  ^s.  6.  Co-trustees  are 
regarded  in  law  as  but  one  collective  trustee,  and  they  are 
required  to  execute  the  duties  of  their  office  in  their  join 
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capacity,  and  the  acts  of  any  one  of  them,  in  respect  to  the 
administration  of  their  trust,  are  not  binding  upon  the  co-trustees 
who  have  joined  therein.  Each  executor,  on  the  contrary, 
has  a  joint  and  entire  authority  over  the  whole  of  the  testator's 
property,  and  the  acts  of  any  one  of  them,  in  respect  to  the 
administration  of  the  effects,  are  deemed  to  be  the  acts  of  all. 
Fesmire  vs.  Shannon,  29  W.  N.,  37.  7.  A  testamentary  trustee 
is  not  liable  for  money  received  exclusively  by  a  co-trustee. 
This  is  the  general  doctrine,  except  where  fraud  or  supine 
negligence  appears.  Geddes  vs.  Irvine,  5  Pa.,  308.  Lancas- 
ter's Estate,  18  Phila.,  10.  Emlen's  Estate,  20  Idem,  50. 
8.  There  is  nothing  in  the  relation  as  trustee  to  make  the 
receipt  by  one,  of  itself,  the  receipt  of  all,  in  contemplation  of 
law ;  nor  can  one  trustee  be  made  liable  for  the  default  of  his 
fellow,  without  some  act  of  omission  or  commission,  indicating 
neglect  of  some  ascertained  duty.  Geddes  vs.  Irvine,  5  Pa.^ 
513.  9.  While  trustees  are  not  generally  liable  for  the  acts  of 
each  other,  this  rule  does  not  apply  in  cases  of  negligence.  If 
a  will  directs  an  investment  to  be  made  in  good  securities,  a 
trustee  who  passively  permits  his  colleague  to  make  some 
other  disposition  of  the  property,  and  takes  no  steps  to  inform 
himself  respecting  it,  will  be  held  responsible.  Hiiles'  Estate^ 
13  Phila.,  402.  10.  How  far  one  trustee  shall  be  responsible 
for  money  received  by  another,  is  a  delicate  and  important 
subject,  on  which  the  law  is  not  yet  well  settled.  If 
he  consents  that  the  other  should  misapply  it,  particu- 
larly where  he  has  the  power  to  secure  it,  he  is  respon- 
sible. Pine  vs.  Downing,  11  S.  ft  R.,  71.  11.  Trustees 
are  answerable  generally  each  for  what  he  receives,  and 
for  no  more.  It  would  seem  that  each  may  file  a  sep- 
arate account,  even  where  cited  under  the  act,  or  they  may 
join  in  an  account.  The  accounts,  when  filed,  may  be  on  one 
sheet  of  paper,  or  on  several,  one  of  which  exhibits  property 
unsold,  another  property  sold,  another  the  sum  paid  to  differ- 
ent creditors,  and  another  debts  still  due.  Rush  vs.  Good,  14 
S.  ft  R*,  229.     12.  Trustees  are  not  liable  for  the  acts  and 
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commissions  of  their  co-trustees,  unless  there  be  fraud  or  neg- 
ligence, and  then  only  where  the  estate  of  the  defaulting 
trustee  is  insolvent.  Steirs  Appeal^  lo  Pa,,  149.  13.  In 
matters  of  discretion,  in  distinction  from  ministerial  acts, 
co-trustees  cannot  act  separately  in  discharging  their  trusts; 
their  receipts  must  be  joint,  except  in  cases  of  urgent  necessity. 
The  consent  of  both  to  a  contract  is  necessary.  Vandcvcr's 
Appeal^  8  W.  ft  S.,  409.  14.  The  instances  in  which  a  mere 
trustee  has  been  charged  with  the  defaults  of  his  colleague  are 
comparatively  rare.  It  is  unnecessary  for  executors  to  join  in 
receipts,  and  if  they  gratuitously  assume  the  character  of  joint 
receivers,  they  agree  to  trust  each  other,  and  become  joint 
accountants ;  while  no  such  conclusion  follows  from  the 
receipts  of  trustees,  who  cannot  choose  but  join.  Held,  that 
where  there  are  joint  trustees  in  good  repute,  each  is  charge- 
able with  no  more  than  he  receives,  unless  he  stood  supinely 
by,  while  his  colleague  was  manifestly  impairing  the  estate. 
Jones'  Appeal,  8  W.  ft  S.,  143. 

XXX.  Neglect  of  diligence  and  care.  i.  The  meas- 
ure of  diligence  and  care  required  of  a  trustee  is  precisely  that 
which  a  man  of  ordinary  prudence  would  practice  in  the  care 
of  his  own  estate.  A  reasonable  degree  of  vigilance,  and  the 
exercise  of  good  faith  is  the  standard  of  the  trustee's  duty. 
Bunting's  Estate,  17  Phila.,  495.  Cline's  Appeal,  106  Pa«, 
620.  Fahnestock's  Appeal,  104  Pa.,  46.  Stings  Estate,  9 
Montgomery  Co.,  185.  2.  Diligence  required  of  a  trustee 
may  be  affected  by  the  acts  of  the  cestui  que  trust.  McCUaris 
Appeal,  31  Pittsburg  Journal,  148. 

XXXI.  Neglect  of  duty.  i.  A  trustee  who  has  been 
guilty  of  wilful  misconduct  in  the  execution  of  his  trust,  is  not 
entitled  to  commissions  for  his  services.  Nor  will  he  be  allowed 
credit  for  unnecessary  traveling  expenses.  BcrryhUrs  Appeal, 
35  Pa.,  245.  2.  A  trustee  appointed  by  deed  or  will  is 
amenable  to  the  court  of  common  pleas,  unless  it  appear 
that  the  trust  is  annexed  to  the  office  of  executor,  quasi 
executor,   or    ratione   officii,    in    which    case   the    orphans' 
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court  alone  has  jurisdiction.  Baird^  In  re,  i  W.  ft  3*i  288. 
3.  Misconduct  in  a  trustee  is  always  followed  by  a  loss  of 
commissions,  especially  when  it  is  wilful.  To  entitle  trustees 
to  compensation,  it  is  requisite  that  their  duties  should  be  per- 
formed at  least  with  common  honesty.  Clauser's  Estate,  84 
Pa.,  51.  4.  Trustees,  acting  in  good  faith,  and  without  wilful 
default,  are  not  responsible  for  loss.  Common  skill,  prudence 
and  caution  are  all  that  equity  requires.  They  are  only  liable 
for  what  they  actually  receive,  except  in  cases  of  gross  negli- 
gence. Calhoun's  Estate,  6  W.,  188.  Jack's  Estate,  1 1  Lan- 
caster Bar,  175.  5.  An  unfaithful  trustee  is  entitled  to  no  favor. 
He  stands  exposed  to  every  equity  and  every  technical  legal 
advantage  which  accrues  to  the  cestui  que  trust.  Dra6e*s 
Estate,  3  York  Record,  208.  2  Kulp,  256.  6.  Trustees  are 
not  always  chargeable  for  negligence  or  ignorance,  and  a 
trustee  who  has  acted  faithfully  and  by  advice  of  counsel  is 
not  answerable  for  mistake.  The  most  prudent  could  do  no 
more.  A  trustee,  who  acts  by  other  hands  than  his  own, 
whether  from  necessity  or  in  accordance  with  usage,  is  not 
responsible  for  losses,  and  this  principal  is  applied  to  the  cus- 
tody of  trust  property.  A  counsel's  act  may  affect  his  client 
with  legal  consequences,  but  not  with  moral  fraud.  Less 
negligence  is  necessary  to  charge  a  trustee  with  money  in  his 
hands,  than  with  money  lost.  During's  Appeal,  13  Pa.,  234. 
7.  When  a  trustee  commits  all  the  care  of  the  estate  to  agents 
or  others,  allowing  them  to  keep  the  books  and  manage  every- 
thing themselves,  he  is  liable  to  be  personally  charged  with 
the  expense  of  stating  the  accounts  and  of  all  other  things  that 
his  negligence  may  render  necessary.  Emlen's  Estate,  20  Phila., 
50.  8.  It  is  a  fundamental  rule  of  equity ,  that  a  trustee  shall  not 
make  profit  of  the  fund  for  himself.  He  must  not  elude  the 
conditions  of  the  trust,  by  borrowing  from  it  at  simple  interest, 
and  use  the  proceeds  for  his  own  advantage.  Norland,  In  re, 
5  R.,  333.  9.  There  exists  no  case  where  trustees  have 
acted  in  good  faith,  and  under  the  advice  of  counsel,  in  which 
they  have  been  held  responsible.  King  vs.  Morrison,  i  P.  ft  W., 
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188.      10.  The  court  may  displace  a  negligent  trustee  and 

appoint  another  in  his  stead.     Morrow  vs,  Brentser,  2R.,  190. 

1 1.  To  charge  a  trustee  for  negligence,  there  must  be  proof  of 
loss  to  the  estate.    Moloney's  Estate^  27  Pittsburg  Journal,  193. 

12.  While  the  courts  are  strict  in  their  oversight  of  persons 
acting  in  a  fiduciary  capacity,  and  require  a  faithful  performance 
of  duty,  yet  at  the  same  time  they  are  charitably  mindful  of 
the  negligences  and  errors  which  the  most  prudent  are  liable 
to  commit.  To  care  for  the  property  of  others  is  often  a 
thankless  task,  and  kind  offices  are  requited  with  ingratitude. 
The  duty,  however,  is  voluntarily  assumed,  and  when  per- 
formed with  fidelity  and  care,  is  deemed  worthy  of  recompense. 
But  if  the  contrary  appear,  not  only  is  reward  withheld,  but 
personal  liability  exists  for  loss  incurred.  It  should  be  a  flagrant 
case  to  forfeit  all  compensation.  There  must  be  evidence  of  gross 
negligence,  fraud  and  bad  faith,  even  where  a  trustee  has  been 
surcharged  in  his  account.     MiUers  Estate,  16  W.  N.,  115. 

1 3.  The  general  principle  of  equity,  that  a  trustee  will  not  be 
permitted  to  make  any  profit  for  himself  out  of  the  trust  property 
or  acquire  therein  an  interest  adverse  to  that  of  the  cestui  que 
trust,  is  not  varied  by  the  fact  that  the  latter,  through  ignorance 
or  obstinacy,  has  imposed  upon  the  estate  the  necessity  of 
certain  legal  proceedings,  which  might  have  been  avoided  by 
compromise.     McElwee  vs.  Rourke,  3  Lancaster  Review,  244. 

14.  Where  a  testator  appoints  a  son  trustee,  and  creates  a 
spendthrift  trust  for  his  benefit  out  of  a  portion  of  his  estate, 
the  gross  mismanagement  of  such  trustee  and  his  failure  to 
keep  accounts  will  not  prevent  him  receiving  his  income  from 
the  trust  fund  which  was  left  him  free  from  his  control,  con- 
tracts, debts,  liabilities  or  engagements.  Overman's  Appeal, 
88  Pa.,  276.  15.  If  beneficiaries  lose  by  the  neglect  of  their 
trustee,  they  must  pursue  him  for  redress,  and  not  a  third 
person,  who  was  not  challenged  until  it  was  too  late  for  him  to 
retreat.  Pepper  vs.  Robinson,  32  W.  N.,  200.  16,  Where  a 
trustee's  disregard  of  his  duty  has  caused  a  suit  to  be  instituted 
against  him  for  his  accounting,  and,  through  lack  of  careful 
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business  methods,  he  has  misapplied  the  trust  funds,  the  costs 
will  be  imposed  upon  him.  Shearman  vs.  Morrison ^  149  Pa., 
386.  17.  If  a  trustee  has  mismanaged  an  estate  and  jeopard- 
ized the  interests  of  the  cestui  que  trusty  he  is  not  entitled  to 
commissions.  Sieger's  Estate,  w  Phila.,  158.  18.  The  rela- 
tionship between  client  and  attorney  is  not  such  that  the  client 
must  yield  up  his  individual  judgment,  and  with  it  his  personal 
accountability,  to  his  legal  adviser.  Where  the  path  of  duty 
of  a  trustee  is  clear,  he  cannot  in  all  cases  excuse  himself  by 
sa}dng  he  obeyed  the  instructions  of  counsel.  Suplee's  Estate^ 
17  W.  N.  29.  19.  A  prayer  for  the  removal  of  a  trustee  for 
mismanagement,  and  that  he  deliver  up  the  trust  property  in 
his  hands,  implies  a  prayer  for  an  account.  Third  Reformed 
Church  vs.  Fox,  5  W.  N.,  399.  20.  Acts  of  commission  or 
omission,  which  amount  to  incompetency,  or  are  in  wilful  dis- 
regard of  common  prudence,  will  justify  the  discharge  of  a 
trustee.  Wood's  Estate,  41  Pittsburg  Journal,  222.  21.  No 
commissions  or  compensation  will  be  allowed  a  trustee  who 
has  converted  assets  of  the  estate  to  his  own  use,  mingled  the 
moneys  of  the  estate  with  his  own,  and  neglected  to  file  an 
account.     Willifs  Estate,  20  W.  N.,  23. 

XXXII.  Neglect  of  jurisdiction  to  appoint.  Where  a 
trustee,  appointed  by  the  orphans'  court,  has  given  bond,  and 
subsequently  squanders  the  estate,  his  sureties  cannot  object, 
when  called  upon  to  make  good  the  loss,  that  the  court 
had  no  jurisdiction  to  appoint  him.  McConom/s  Estate, 
170  Pa.,  140. 

XXXIII.  Neglect  of  power  to  act.  A  trustee,  ex 
mcdeficio,  who  has  acted  in  good  faith,  is  not  liable  to  account 
for  what  he  might  have  received  for  trust  property,  but  what  he 
actually  received.  In  the  absence  of  fraud  or  bad  &ith  in  the 
sales,  the  true  measure  of  damages  is  the  actual  sales.  Green- 
woocTs  Appeal,  92  Pa.,  181. 

XXXIV.  Neglect  of  trust  property,  i.  If  a  corpora- 
tion is  trustee,  and  the  plaintiffhas  a  priority  of  payment,  injunc- 
tion lies  to  restrain  a  misapplication  of  trust  funds.     Comm.  vs. 
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Bank  of  Penna,,  3  W.  &  S.,  185.  2.  Where  the  orphans* 
court  has  jurisdiction  of  a  trust  estate,  it  can  follow  the  trust 
property  into  the  hands  of  a  third  party,  who  holds  it 
illegally  with  notice  of  the  trust,  and  decree  its  restitution  to 
the  trustee.  Kaiser's  Estate^  33  Pittsburg  Journal,  62. 
3.  Trust  property  squandered  by  a  trustee  can  be  followed 
wherever  found,  and  if  earmarked,  equity  will  restore  it  to  its 
rightful  owner.  Such  owner  is  not  bound  by  what  his  trustee 
has  done  or  omitted  to  do,  and  may  repudiate  or  rescind  his 
contracts,  saving,  of  course,  the  rights  of  innocent  third 
parties.  GuiUon  vs.  Peterson,  89  Pa.,  169.  Bohlen's  Estate, 
75  Pa.,  304. 

XXXV.  Neglect  to  act.  Where  a  default  took  place 
in  the  payment  of  interest  upon  the  bonds  of  a  railroad,  and 
a  trustee  was  appointed  to  represent  the  bondholders,  he  is 
under  obligation  to  protect  them  so  far  as  the  property  in  his 
hands  in  trust  for  them  will  enable  him  to  do  so.  If  be 
neglects  or  refuses  to  move,  any  bondholder  may  proceed  by 
bill  to  compel  a  sale  of  the  property,  a  removal  of  the  trustee 
or  other  relief.     Comm.  vs.  R,  R.,  122  Pa.,  319. 

XXXVI.  Neglect  to  act  in  harmony,  i.  While 
nothing  less  than  actual  mismanagement  or  other  conduct 
jeopardizing  the  estate  would  justify  the  removal  of  a  trustee 
upon  the  petition  of  a  creditor,  circumstances  less  grave,  but 
which  directly  affect  the  comfort  of  the  cestuis  que  trustent 
may  cause  the  court  to  act  upon  the  petition  of  the  latter. 
Hilles'  Estate,  9  W.  N.,  422.  2.  When  the  relations  between 
the  trustee  and  the  cestui  que  trust  are  so  inharmonious  as  to 
hinder  a  proper  execution  of  the  trust,  relief,  if  desired,  should 
be  sought  in  the  manner  provided  by  the  act  of  April  9, 1868. 
Howell's  Estate,  16  Phila.,  232.  3.  While  the  power  of  the 
court  under  the  act  of  April  9,  1868,  to  appoint  a  new  trustee 
will  not  be  capriciously  exercised  at  the  mere  whim  of  a  cestui 
que  trust,  yet  it  is  sufficient  to  justify  its  exercise,  to  show  that 
the  relations  between  the  cestui  que  trust  and  trustee  were 
hostile,   and  that  the  trustee  acted  without  consulting  his 
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wishes.  Marsden's  Estate,  3  Pa.  Dist.,  281.  4.  Where  the 
■existence  of  hostile  relations  between  the  cestui  que  trust  works 
disadvantage,  inconvenience  or  great  discomfort  to  the  latter, 
the  trustee  will  be  removed.  MarsdetCs  Estate,  166  Pa.,  213. 
5.  Incompatibility  of  disposition  in  the  trustees  will  justify 
their  removal  in  the  interests  of  the  cestui  que  trust,  Seyferfs 
Estate,  3  W.  N.,  565.  6.  The  court  will  remove  a  trustee, 
whose  conduct  shows  ignorance,  incompetence  and  stubborn- 
ness, and  whose  relations  with  his  co-trustee  are  inharmonious. 
Simon's  Estate,  2  Pa.  Dist,  194. 

XXXVII.  Neglect  to  allow  commissions.  The  fact 
that  trustees  under  a  will  have  already  received  commissions 
as  executors  of  the  testator,  does  not  preclude  them  from 
charging  a  commission  upon  the  income  as  compensation  for 
administering  the  trust  estate.  O'DonneWs  Estate,  5  W.  N, ,  5  34. 

XXXVIII.  Neglect  to  appoint,  i  .  An  executor  is  not 
bound  to  invest  the  money  shown  by  the  account  to  be  in  his 
hands,  until  a  suitable  person  is  appointed  as  trustee  by  the 
court  to  take  charge  of  it  It  is  the  duty  of  the  cestui  que 
trust  to  see  that  such  trustee  is  appointed.  Bishop's  Estate,  i 
Lancaster  Review,  115.  2.  The  want  of  the  appointment  of 
a  trustee  in  a  will  does  not  change  the  nature  of  the  trust, 
which  is  upheld  in  equity  as  well  without  as  with  a  trustee. 
Shonk  vs.  Brown,  61  Pa.,  320. 

XXXIX.  Neglect  to  change  investments.  Where  a 
trustee  continues  the  trust  fund  in  the  same  securities  in  which 
the  party  creating  the  trust  had  placed  them,  without  objection 
of  the  cestui  que  trust,  and  without  question  as  to  the  credit  of 
the  institution,  where  the  most  prudent  parties  had  placed 
their  property,  he  will  not  in  general  be  held  responsible  if  a 
loss  occurred,  provided  he  acted  in  good  faith.  Bartoris 
Estate,  I  Parsons,  24. 

XL.  Neglect  to  charge  commissions.  A  trustee, 
having  paid  over  the  income  to  the  cestui  que  trust  for  years 
without  deducting  his  commissions,  which  were  not  charged 
in  the  semi-annual  accounts  furnished,  is  not  estopped  from 


I740  THE    LAW     OF    NEGLIGENCE 

Trustees — Continued, 

claiming  them   in    his   final    account.       Wister's  Appeal^  5 

W.  N.,  373.     86  Pa.,  160. 

XLI.  Neglect  to  collect  trust  funds,  i.  In  order 
to  charge  trustees  with  loss  arising  from  accepting  low 
rents,  it  is  not  enough  that  more  rent  might  have  been 
received,  but  it  must  be  shown  that  there  was  fraud  or 
negligence  in  the  selection  of  the  agent  who  was  employed 
to  attend  to  the  renting  and  collection  of  the  rents  of 
the  real  estate.  Beck's  Estate,  5  W.  N.,  274.  2.  It  is 
well  settled,  that  a  trustee  shall  not  be  surcharged  by  a 
court  of  equity  for  a  loss  which  has  occurred,  in  case  he 
has  exercised  common  skill,  prudence  and  caution,  but  for 
supine  negligence  or  for  wilful  default  he  shall  be  held  r<.spon- 
sible.  In  considering  whether  a  trustee  has  made  himself 
liable  for  failure  to  collect  and  convert  the  assets  in  his  hands, 
regard  must  be  had  to  the  character  of  the  trust.  Thus,  a 
guardian  would  not  be  held  to  such  prompt  action  in  enforcing 
the  collection  of  securities  as  an  executor  or  administrator,  as 
the  duty  of  the  former  is  merely  to  hold  and  retain.  Cliambers- 
burg  Saving  Fund's  Appeal,  76  Pa.,  228.  3.  There  is  no  case 
where  trustees,  acting  in  good  faith  and  under  the  advice  of 
counsel,  have  been  held  personally  responsible  for  expenses 
contracted  in  the  proper  performance  of  their  duty.  Kingws. 
Morton,  i  P.  &  W.,  88.  France's  Estate,  16  W.  N.,  350, 
4.  It  has  been  said  that  the  harshest  demand  that  can  dc 
made  in  equity  is  to  hold  a  trustee  answerable  for  what  was 
never  in  his  hands,  or  for  a  loss  not  caused  by  his  wilful 
default.  Jack's  Appeal,  94  Pa.,  367-.  5.  Trustees  need  only 
exercise  common  skill,  prudence  and  caution,  and  are  only  liable 
for  what  they  actually  receive,  except  in  cases  of  fraud  or  gross 
negligence.  Mowrer,  In  re,  10  Lancaster  Review,  130.  6.  For 
a  mere  error  of  judgment,  a  trustee  will  never  be  surcharged 
with  moneys  which  have  not  come  into  his  hands.  Wilkinson 
vs.  Nic/tols,  20W.N.,  351.  7.  Trustees  are  not  liable  for  loss 
of  rent,  if  they  have  used  reasonable  diligence  in  their  attempts 
to  collect  it     Patterson's  Estate,  35  Pittsburg  Journal,  192. 
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8.  Very  supine  negligence  might  in  some' cases  charge  a 
trustee  with  more  than  he  had  received,  but  then  the  proof 
must  be  very  strong.  If  there  was  no  mala  fides,  nothing 
wilful  in  the  conduct  of  the  trustee,  the  court  will  always  favor 
him.  You  cannot  affect  the  trustees  with  more  than  they 
actually  received  without  wilful  default.  All  that  a  court  of 
equity  requires  from  trustees,  is  common  skill,  common  pru- 
dence and  common  caution.  Especially  where  a  trustee  is 
under  professional  advice  will  he  be  protected.  Neff's  Appeal^ 
57  Pa.,  96. 

XLII.  Neglect  to  compensate,  i.  A  legacy  given 
as  compensation  to  a  trustee  is  entitled  to  preference  over  a 
gratuity  in  the  distribution  of  testator's  estate.  A  trustee 
mingling  trust  funds  with  his  own  is  not  entitled  to  commis- 
sions. Harpers  Appeal,  33  Pittsburg  Journal,  261.  Semple's 
Estate,  Idem,  267.  2.  As  a  general  rule,  commissions  on  the 
principal  sum  coming  into  the  hands  of  a  trustee,  and  on  the 
re-investment  thereof,  will  not  be  allowed,  particularly  where 
the  usual  commission  of  five  per  cent,  has  been  charged  on 
the  interests  and  profits  derived  from  such  investments.  Hemp^ 
hUrs  Estate,  i  Parsons,  30.  3.  No  commission  to  a  retiring 
trustee  can  be  awarded  out  of  ther^?f;^of  the  estate,  until  the 
trust  is  ended  and  the  fund  ready  for  distribution,  unless  for 
extraordinary  services.  No  allowance  will  be  made  to  a  trustee 
out  of  the  estate  to  reimburse  him  for  expenses  in  resisting  an 
effort  to  displace  him.  Mintzer's  Estate,  18  Phila.,  97.  4.  In  the 
absence  of  fraud,  wilful  misconduct,  actual  loss  to  the  estate, 
or  the  assumption  of  a  position  hostile  to  the  interests  of  the 
cestui  que  trust,  a  trustee  will  not  be  punished  by  being  deprived 
of  his  commissions,  even  though  he  may,  as  a  consequence  of 
his  negligence  or  mistake,  be  surcharged  with  a  loss.  Page's 
Estate,  18  Phila.,  102.  5.  A  trustee's  compensation  is  not  to 
be  fixed  by  any  inflexible  rule,  but  depends  on  the  circum- 
stances of  the  case.  For  the  sale  of  real  estate,  two  and  one- 
half  f)er  cent,  has  generally  been  regarded  as  proper  compen- 
sation.    A  trustee  who  vexes  the  heirs  and  delays  distribution 
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by  an  exorbitant  claim  for  commissions,  is  not  entitled  to  the 
same  compensation  as  one  who  makes  a  reasonable  claim. 
Carrier^ s  Appeal,  79  Pa.,  230.  Perkins'  Appeal^  108  Pa.,  314. 
Scheidfs  Estate,  2  Woodward's  Decision,  356.  Maurer,  Inre^ 
I  Schuylkill  Record,  193.  6.  To  entitle  a  trustee  to  receive 
a  commission  of  more  than  five  per  cent  of  the  estate  managed 
he  must  show  extraordinary  labor  on  his  part  in  the  management. 
Generous  compensation  will  be  allowed  trustees,  when  through 
their  labors  a  large  benefit  enured  to  the  estate.  Rynds  Estate,, 
41  Pittsburg  Journal,  109.  Brolasky' s  Estate ,  36  W.  N.,  264. 
7.  Compensation  of  trustees  is  to  be  determined  by  their 
responsibility  and  labor.  Where  there  is  gross  negligence,  no 
compensation  will  be  allowed.  Roup's  Estate,  31  Pittsburg 
Journal,  106.  Breeter's  Estate,  12  Lancaster  Bar,  159.  8.  The 
usual  allowance  to  a  trustee  is  five  per  cent,  upon  the  annual 
income,  where  no  risk  is  involved  ;  where  there  is  risk,  then 
in  addition  thereto,  he  is  entitled  to  receive  five  per  cent,  upon 
the  corpus  of  the  fund,  when  he  settles  his  account.  Stoners 
Estate,  I  York  Record,  129.  9.  Compensation  to  trustees  is 
of  modem  growth,  and  there  is  no  established  rule  by  which 
the  compensation  of  trustees  is  regulated.  Each  case  arising 
must  be  decided  on  its  own  merits.  Wemle's  Estate,  1 3  Phila., 
328.  10.  A  trustee's  claim  to  compensation  is  not  confined 
to  the  income  of  a  fund.  He  may  in  certain  cases  be  paid  out 
of  the  corpus.  Wldtehiirs  Estate,  3  Delaware  Co.,  48.  11.  The 
fact  of  a  trustee  having  been  discharged  by  the  court  does  not 
necessarily  deprive   him  of  commissions.     Welschers  Estate, 

3  Walker,  241. 

XLIII.  Neglect  to  convey.  A  trustee  will  be  com- 
pelled to  convey  the  estate  to  the  cestui  que  trust.  Where  there 
is  nothing  further  to  be  done  by  the  trustee,  a  bare  trust 
remains,  which  the  law  executes  in  favor  of  the  devisees, 
and  gives  them  the  legal  estate  free  of  the  trust  Apple's 
Estate,  3  Phila.,  23.  2.  Where  one  procures  a  title  which 
he  could  not  have  obtained  except  by  confidence  reposed  in  him, 
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and  abuses  the  confidence,  he  becomes  a  trustee  ex  tnaleficio^ 

Seickrisfs  Appeal^  66  Pa,,  237. 

XLIV.  Neglect  to  discharge.  The  summary  pro- 
ceeding under  the  act  of  May  i,  1861,  for  the  discharge  of  a 
trustee  will  not  be  entertained,  unless  it  clearly  appears  that  the 
interests  of  the  estate  are  likely  to  be  jeopardized.  It  is  not  to 
be  applied  simply  because  there  are  disagreements  among 
trustees.  Morgan's  Estate,  26  W.  N.,  236.  Theis'  Estate ^ 
leUfHy  302. 

XLV.  Neglect  to  discontinue  litigation.  A  trustee 
will  not  be  permitted  to  carry  on  unnecessary  litigation  to  the 
injury  of  a  third  person,  merely  for  the  purpose  of  earning 
commissions.     Prevail  vs.  Barclay,  5  Clark,  269. 

XLVI.  Neglect  to  discontinue  testator's  business. 
A  trustee  who  carries  on  the  business  of  the  testator  for  the 
benefit  of  the  estate,  as  directed  by  the  will,  is  not  personally 
liable  for  any  losses  not  caused  by  evident  negligence  on  his 
part     Allen's  Estate,  20  Phila.,  98. 

XLVI  I.  Neglect  to  employ  counsel.  i.  Trustees 
who  have  acted  in  good  faith,  and  under  the  advice  of  counsel, 
are  not  responsible  for  a  mere  error  of  judgment,  or  a  mistake 
of  law.  Trustees  must  of  necessity  seek  the  advice  of  counsel 
in  the  performance  of  their  duties.  Not  to  do  so  would,  in 
many  instances,  be  gross  negligence.  It  would  be  a  harsh 
rule  to  require  trustees  to  seek  legal  advice  and  then  hold 
them  responsible  for  an  error  of  law  committed  by  their  coun- 
sel. It  would  throw  the  execution  of  trusts  into  the  hands  of 
knaves  or  fools.  During* s  Appeal,  13  Pa.,  235.  Bradley's 
Appeal,  89  Pa.,  514.  Myers'  Appeal,  62  Pa.,  109.  2.  Ordi- 
narily, where  several  trustees  choose  to  employ  separate 
counsel,  the  estate  can  be  made  to  pay  only  one  fee.  The 
same  rule  obtains  in  England  in  regard  to  costs.  Hurley's 
Estate,  7  Pa.  County,  23.    McDaniets  Estatt,  9  Idem,  232. 

XLVIII.  Neglect  to  enter  security.  A  sale  of  real 
estate  by  a  trustee,  under  the  act  of  April  18, 1853,  is  not  void, 
because  security  was  not  given  before  it  was  ordered  or  made. 
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It  is  sufficient,  that  security  was  given  before  confirmation  of 

the  sale.     Thorn's  Appeal,  35  Pa.,  47. 

XLIX.  Neglect  to  grant  commissions.  Compensation 
to  a  trustee  is  not  a  gratuity,  but  a  reward  for  faithful  and  benefi 
cial  services,  and  where  has  failed  to  perform  his  duty,  he  will 
not  be  allowed  any  commission.  The  expenses  of  an  audit 
unduly  protracted  by  the  failure  of  the  trustee  to  make  a  full 
account  should  be  borne  by  the  trustee.  Nagle's  Estale,  12 
Phila.,  25. 

L.  Neglect  to  keep  up  insurances.  A  trustee  is 
bound  to  keep  up  insurances  which  were  on  the  property  when 
it  came  into  his  hands.  McNickle  vs.  Henry ,  Legal  Gazette 
Report,  416.     9  Phila.,  243. 

LI.  Neglect  to  obey  decree.  A  court  of  equity  has 
power,  since  the  act  of  1842,  to  enforce  a  decree  for  the  pay- 
ment of  money  by  a  trustee,  by  process  of  attachment  against 
his  person  ;  arrests  in  proceedings  as  for  contempt  to  enforce 
civil  remedies,  being  excepted  from  the  operation  of  that  act. 
Chew's  Appeal,  44  Pa.,  247. 

LIL  Neglect  to  pay  interest,  i.  Unless  a  trustee 
keeps  a  balance  of  cash  on  hand  disproportioned  to  the  cur- 
rent expenses  of  the  trust,  he  is  not  chargeable  with  interest, 
nor  is  he  chargeable  with  interest  on  small  balances  on  hand 
which  cannot  readily  be  profitably  invested.  Griffith's  Estate, 
27  W.  N.,  488.  2.  A  trustee  cannot  be  charged  with  inter- 
est upon  the  interest  of  the  trust  funds  in  his  hands,  when 
not  called  for  or  demanded.      Robinson's  Estate,  i    Pearson, 

423- 

LIIL  Neglect  to  perform  duties.  No  trustee  can  per- 
form his  ordinary  duties  by  such  an  expensive  agent  as  an 
attorney  at  law  and  expect  the  estate  to  foot  the  bill.  Kiddei^s 
Estate,  3  Kulp,  443. 

LIV.  Neglect  to  protect  the  trust.  A  trustee  sued 
by  a  stranger  on  a  title  hostile  to  his  cestui  que  trust,  in  order 
to  protect  himself  by  the  recovery  against  him,  must  at  least 
show  that  he  has  acted  bona  fide  ;  that  the  cestui  que  trust,  if 
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std  juris ^  was  notified  of  the  suit,  and  had  an   opportunity  to 

defend.     Mackey  vs.  Coates,  70  Pa.,  354. 

LV.  Neglect  to  realize  on  investments.  Much  is 
left  to  the  discretion  of  a  trustee  into  whose  hands  investments 
made  by  the  testator  himself  may  come,  and  if,  in  the  honest 
exercise  of  that  discretion,  he  delays  the  realization,  he  may 
not  be  held  liable  for  any  loss  arising  from  such  delay.  Wil- 
liamson^s  Estate^  12  Phila.,  64. 

LVI.  Neglect  to  reduce  rents  of  estate.  That  a 
trustee  has,  by  refusing  to  accept  reduced  rents  for  the  trust 
property  in  a  time  of  business  depression,  caused  a  serious 
diminution  of  the  income,  is  no  ground  for  his  discharge  at  a 
later  period  when  the  return  of  prosperity  has  rendered  the 
estate  productive.     Dugan's  Estate,  16  Phila.,  250. 

LVII.  Neglect  to  remove,  i.  It  is  not  a  sufficient  rea- 
son to  vacate  the  appointment  of  a  trustee  to  make  sale  in 
partition,  that  he  has  his  domicil  in  an  adjoining  state.  Gulp's 
Estate,  5  Pa.  County,  582.  2.  A  trustee  will  not  be  removed 
upon  the  ground  of  advanced  age  and  of  mental  and  physical 
infirmities,  where  he  has  associated  with  himself  a  young  and 
competent  man  as  co-trustee.  Dugan's  Estate,  12  Pa.  County, 
591.  3.  The  act  of  April  9,  1868,  authorizes  the  removal  of 
a  trustee  upon  the  prayer  of  the  cestui  que  trust  only  upon 
cause  shown.  This  cause,  however,  need  not  be  something 
which  would  jeopardize  the  trust  estate  ;  it  is  enough  to  show 
that  the  retention  of  the  trustee  would  probably  work  disad- 
vantage or  inconvenience  to  th^  cestui  que  trust.  Hilles'  Estate, 
14  Phila.,  247.  4.  A  decree  removing  a  trustee  is  proper, 
where  it  appears  that  he  did  not  keep  proper  accounts ;  that  he 
did  not  file  an  account  for  seven  years  and  then  had  to  be 
cited  ;  that  he  mixed  trust  funds  with  his  own  ;  that  he  refused 
to  pay  over  moneys  belonging  to  the  cestui  que  trust,  and  to 
satisfy  a  mortgage  that  had  been  paid  off ;  that  he  had  made 
improper  investments,  and  was  ignorant  and  incompetent. 
Simon's  Estate,  155  Pa.,  215.     5.  The  act  of  April  9,  1868, 

authorizing  the  courts  to  appoint  and  remove  trustees,  giving 
no 
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the  cestui  que  trust  the  right  to  choose  trustees,  is  so  fiir 
directory,  as  to  permit  the  court  to  judge  as  to  the  advisability 
of  removal  of  a  trustee  at  the  mere  whim  of  a  cestui  que  trust, 
who  possibly  in  the  original  appointment  was  intended  to  be 
protected  against  himself.  Stevenson's  Appeal^  68  Pa.,  105. 
6.  A  trustee  will  not  be  removed  except  for  good  and  suffi- 
cient reasons ;  especially  is  this  so  in  the  case  of  a  testa- 
mentary trustee,  who  was  presumably  selected  by  the  testator 
on  account  of  confidence  in  his  integrity  and  fitness  to  perform 
the  duties  of  the  trust     Theis'  Estate,  20  Phila.,  38. 

LVIII.  Neglect  to  separate  trust  funds,  i  .  Trustees 
who  mingle  moneys  of  the  estate  with  their  own,  and  use  the 
same  in  their  private  business,  will  be  charged  with  interest  or 
profits  as  may  be  claimed,  and  deprived  of  their  commissions. 
Whatever  is  lost  by  a  trustee  m  such  case  must  be  borne  by 
himself,  and  whatever  is  gained  belongs  to  the  cestui  que  trust. 
Deal's  Estate,  18  Phila.,  188.  Lardner's  Estate,  16  W.  N.,441. 
2.  When  trustees  blend  trust  funds  with  their  own,  they  will 
be  treated  as  borrowers  of  the  fund,  so  far  as  interest  is  con- 
cerned. Kidder s  Estate,  3  Kulp,  443.  3.  It  is  a  breach  of 
duty  in  a  trustee  to  mix  trust  funds  with  his  own.  It  is  his 
plain  duty  to  pay  it  to  the  cestui  que  trust,  as  received,  and  if  it 
has  made  profit  or  interest,  such  increment  belongs  to  the  ces- 
tui que  trust.  The  onus  is  upon  the  trustee  to  show  it  has  been 
kept  apart  and  not  used  by  him.  Roberts'  Appeal,  9  W.  N.,  125. 

4.  Where  a  trustee  has  speculated  with  trust  funds  of  an  estate 
and  mingled  them  with  funds  of  other  parties,  he  is  liable  to 
surcharge  in  case  of  loss,  and  will  not  be  allowed  any  commis- 
sions, even  where  services  theretofore  have  been  faithfully  per- 
formed   by    him.      Richardson's    Estate,     12   W.    N.,    386. 

5.  If  a  trustee,  without  reasonable  cause,  and  to  any  consider- 
able amount,  mixed  up  his  private  funds  and  accounts  ^vith 
those  of  the  trust  estate,  he  might  be  removed ;  but  where 
the  sums  are  small,  and  for  convenience  deposited  with  his  own 
money,  until  a  large  amount  had  accumulated  sufficient  to 
make  a  deposit,  it  would  not  justify  his  discharge,  though  it 
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is  always  attended  with  peril  to  the  trustee.  Syferfs  Estate, 
9  Phila.,  320.  6.  The  mingling  by  the  accountant  of  the  funds 
of  the  estate  with  his  own  is  usually  so  indicative  of  n^ligence 
or  fraud,  as  to  call  for  the  infliction  of  a  penalty.  WiUiamson's 
Estate,  7  W.  N.,  82. 

LIX.  Neglect  tO  reside  in  the  state.  The  act  of  June 
14,  1836,  makes  it  lawful  for  the  court  having  jurisdiction 
to  remove  a  trustee  who  shall  have  removed  from  the  state,  or 
ceased  to  have  a  known  residence  therein  for  a  period  of  a  year 
or  more.  Bloomer's  Appeal,  83  Pa.,  45. 

LX.  Neglect  to  sell  trust  property,  i.  Where  a 
trustee,  acting  in  good  faith,  in  his  discretion  retains  securities 
which  came  into  his  hands  from  a  former  trustee,  ^s  assets  of  the 
trust  estate,  the  fact  that  such  securities  depreciate  in  value  and 
cause  loss  to  the  estate,  is  not  a  sufficient  reason  for  discharg- 
ing the  trustee,  nor  deprive  him  of  compensation  for  his  services. 
Fahnestock's  Appeal,  104  Pa.,  46.  2.  Ordinarily,  it  is  an  act 
both  of  duty  and  prudence  for  an  executor  or  administrator 
to  turn  the  testator's  goods  into  available  funds,  yet  cases  may 
be  imagined  in  which  too  sudden  a  sale  would  be  a  manifest 
breach  of  trust.  As  a  trustee,  he  should  manage  the  estate 
carefully  so  as  to  preserve  and  keep  the  same  productive  of 
income.  He  has  a  larger  discretion  than  an  administrator. 
WiUiamsofCs  Estate,  7  W.  N.,  82. 

LXI.  Neglect  to  take  advice  of  counsel.  A 
trustee,  exercising  ordinary  prudence,  will  be  protected,  where, 
in  good  faith,  he  has  acted  under  advice  of  counsel,  as  to  mat- 
ters falling  within  the  scope  of  professional  advice.  Questions 
of  title  and  priority  of  lien  are  properly  submitted  to  counsel, 
but  not  questions  as  to  the  value  of  lands.  Smiths  Estate,  14 
W.  N.,  93. 

LXII.  Neglect  to  use  good  judgment.     In  civil  cases*^ 
a  trustee  who  has  acted  in  good  faith,  and  by  advice  of  coun- 
sel, is  not  liable  for  a  mistake.     SpeideCs  Estate,  3  Lancaster 
Review,  250. 

LXIII.  Neglect  to  warrant  title.  A  purchaser  may 
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not  call  on  a  trustee  for  a  covenant  of  title,  because  it  is  neither 
just  nor  politic  to  require  a  vendor  to  warrant  a  thing  in  which 
he  has  not  a  personal  interest.  No  man  would  accept  the 
office  of  trustee  if  it  placed  him  in  that  predicament  Being 
answerable  for  nothing  but  fair  dealing,  he  is  bound  only  to 
warrant  that  he  has  not  encumbered  the  title.  Adams  vs. 
Humes,  9  W.,  305. 

Trust  Companies. 

Neglect  to  guard  bonds  deposited  in  their  safes.  A 
«afe  deposit  company  rented  safes  in  its  alleged  burglar  proof 
vaults,  subject  to  the  following  regulations  :  Whenever  a  party 
rents  a  safe,  and  deposits  therein  at  pleasure,  the  contents  not 
being  made  known  to  the  company,  its  liability  is  limited, 
^i)  To  the  keeping  of  a  constant  and  adequate  guard  and  watch 
over  the  safe.  (2)  To  the  prevention  of  access  by  any  renter  to 
the  safe  of  any  other  renter.  (3)  To  the  protection  of  safes  and 
contents  from  any  dishonesty  of  the  company's  employees.  A 
number  of  bonds  deposited  in  a  safe  were  abstracted.  Held, 
that  the  company  was  bound  to  make  some  explanation  for  the 
absence  of  the  bonds,  and  a  jury  should  determine  if  the  com- 
]>any  had  been  guilty  of  negligence.  Safe  Deposit  Co,  vs. 
Pollock,  85  Pa.,   391. 

Turnpike  Companies. 

Neglect  in  grading  road.  An  incorporated  turnpike 
<:ompany,  undertaking  to  lower  the  grade  of  a  road  while  in 
receipt  of  tolls  and  the  road  open  for  travelers,  is  bound  to 
guard  that  part  retained  for  public  use,  to  warn  travelers  of 
obstructions,  and  to  direct  them  in  the  proper  route.  They 
cannot  shift  these  responsibilities  upon  others.  Lancaster 
Avenue  Co,  vs.  Rhoads,  1 16  Pa.,  377. 
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Unseated  Land. 

I.  Neglect  by  abandonment,  i.  It  is  only  by  an 
abandonment,  entire,  unlimited  in  duration,  and  intentional,  and 
so  long  and  so  clear  as  to  show  there  is  no  intent  to  resume 
the  occupancy,  that  a  town  lot,  once  seated,  can  become  liable 
to  be  treated  as  unseated  land,  unless  taxed  as  such  with 
notice  to  the  owner.  Negley  vs.  Breading ^  32  Pa.,  325., 
2.  Abandonment  is  an  entire  dereliction  of  the  possession  and 
occupancy  of  land.  Where  the  interruption  of  a  settler's  resi- 
dence is  for  a  less  period  than  five  years,  it  is  for  the  jury  to 
determine,  under  the  evidence,  whether  there  existed  an  intention 
to  abandon.      Whitcamb  vs.  Hoyt,  30  Pa.,  403. 

II.  Neglect  in  assessment  of  taxes.  An  assessment 
of  a  certain  number  of  acres  of  land,  without  any  other 
description  or  means  of  identity,  in  the  name  of  a  person 
unknown  in  connection  with  the  title  or  possession  of  the  land, 
will  not  support  a  sale  of  the  land  as  unseated  for  taxes.  City 
£f  Philadelphia  vs.  Miller,  49  Pa. ,  440. 

III.  Neglect  in  conveying.  Land  was  sold  for  taxes ; 
the  treasurer  making  the  sale  executed  the  deed  after  his  term 
of  office.  Held,  that  the  deed  was  void.  Hoffman  vs.  BeU, 
61  Pa.,  444. 

IV.  Neglect  IN  DESCRIPTION.  1.  A  misstatement  of  the 
number  of  acres  in  a  tract  will  not  vitiate  the  sale  of  the  whole. 
Reading  vs.  Finney,  73  Pa.,  467.  2.  A  sale  of  unseated 
lands  for  taxes  will  pass  the  title,  though  assessed  in  a  wrong 
name,  or  by  a  wrong  number,  if  otherwise  designated  so  as  to 
be  capable  of  identification.      Woodside  vs.  Wilson,  32  Pa.,  52. 

V.  Neglect  of  assessment  for  taxes.  There  must  be 
an  assessment,  regular  or  irregular,  for  the  particular  year,  for 
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the  taxes  of  which  the  land  is  sold.     McReynolds  vs.  Longen- 

bergcr.ys  Pa,,  13. 

VI.  Neglect  OF  COUNTY  TREASURER,  i.  A  sale  of  lands 
by  the  treasurer,  which  were  seated  at  the  time  the  taxes 
were  assessed  is  void,  as  is  also  the  case  where  a  sale  by  him 
for  taxes  is  made  after  the  taxes  were  paid.  Cranmer  vs. 
Hall,^  W.  &  S,,  36.  Dougherty  vs.  Dickey^  4  Idem,  146. 
2.  Where  township  taxes  assessed  upon  unseated  lands,  and 
collected  by  the  county  treasurer,  are  not  paid  over  by  him, 
the  county  is  responsible  to  the  township  for  his  default. 
Potter  Co,  vs.  Oswayo  vs.  Township,  47  Pa.,  162. 

VII.  Neglect  of  inquiry.  An  owner  of  unseated 
lands  is  bound  to  take  notice  of  the  statutes  authorizing  it  to 
be  sold  for  taxes,  and  of  the  entries  in  the  county  commis- 
sioners books.  An  estoppel  can  only  be  pleaded  by  one  who 
was  adversely  affected  by  the  act  which  constitutes  it  Con- 
sequences which  result  from  a  party's  own  mistake  or  neglect 
are  not  ground  of  estoppel.    Cuttle  vs.  Brockway,  32  Pa.,  45. 

VIII.  Neglect  of  notice.  An  owner  who  has  paid  no 
taxes  at  all  on  his  land  for  three  years,  is  not  entitled  to  notice 
of  its  change  to  the  unseated  list.  Bechdle  vs.  Ungie,  66 
Pa.,  38. 

IX.  Neglect  of  owner.  The  mere  neglect  of  the  equitable 
owner  to  pay  to  the  parties  who  made  the  application  for  him 
the  entire  sum  stipulated  for  discovering  the  land,  and  having 
the  surveys  made  and  returned,  would  not  transfer  the  title  to 
them,  nor  authorize  them  to  take  out  patents  in  their  own  or 
another's  name,  and  hold  the  land.  Brock  vs.  Savage,  31 
Pa.,  410. 

X.  Neglect  to  occupy,  i.  Residence  without  cultiva- 
tion, or  cultivation  without  residence,  will  prevent  land  from 
being  sold  as  unseated.  Cultivation  is  sufficient  without  regard 
to  the  value  of  the  product  or  its  adequacy  to  discharge  the 
taxes.  George  vs.  Messinger,  73  Pa.,  418.  2.  The  usual 
way  of  seating  wild  lands  is  first,  by  residence,  and  second  by 
cultivation,  in  such  a  manner  as  to  indicate  permanent  occu- 
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pation.  If  the  land  be  not  capable  of  residence  or  cultivation, 
it  may  be  seated  by  the  derivation  of  profits  therefrom  by  the 
owner.  To  enable  a  mere  trespasser  to  seat  a  tract  of  land  by 
enjoyment  of  profits,  a  permanent  use  of  the  land  is  necessary. 
A  mere  digging  of  coal  in  the  winter  with  an  abandonment  of 
the  property  for  the  rest  of  the  year  is  not  sufficient.  Jackson 
vs.  Stoetzel,  87  Pa.,  302.  3.  Nothing  short  of  an  actual  pos- 
session permanently  continued  will  take  away  from  the  owner 
the  possession  which  the  law  attaches  to  the  legal  title.  Actual 
possession  does  not  consist  in  temporary  acts  on  the  land,  with- 
out an  intention  to  seat  and  occupy  it  for  residence  and  culti- 
vation or  other  permanent  use  consistent  with  the  nature  of 
the  property.     Young  ws,  Herdic,  55  Pa.,  172. 

XI.  Neglect  to  pay  taxes,  i.  A  bona  Jide  attempt 
to  pay  all  the  taxes,  frustrated  by  the  fault  of  the  treasurer, 
stands  as  the  equivalent  of  actual  payment.  It  is  not  the 
owner's  duty  to  search  the  tax  books.  Breisch  vs.  Coxe^  8 1 
Pa.,  336.  2.  A  redemption  by  the  owner  of  unseated  land 
that  had  been  sold  for  taxes,  made  in  proper  time,  is  valid, 
though  by  mistake  of  the  county  treasurer,  he  did  not  pay  all 
the  taxes  that  were  against  it.  Bubb  vs.  Tompkins,  47  Pa.,  3  59. 
3.  A  sale  of  unseated  land  passes  the  title  to  the  purchaser, 
although  the  land  may  not  have  been  taxed  and  sold  in  the 
name  of  the  real  owner.  Franklin  Coal  Co,  vs.  Bertels,  109 
Pa.,  550.  4.  If  the  owner  of  unseated  land  sold  for  taxes 
during  his  minority  redeem  within  two  years  after  arrival  at 
age,  under  the  act  of  March  13,  181 5,  he  must  pay  the  pur- 
chaser the  value  of  improvements.  Lynch  vs.  Brudie,  63 
Pa.,  206.  5.  Unseated  lands  are  alone  liable  for  taxes  assessed 
thereon ;  there  is  no  personal  responsibility  upon  the  owner 
thereof.  Neill  vs.  Lacy,  no  Pa.,  294.  6.  A  purchaser  of 
unseated  land  sold  for  unpaid  taxes,  when  he  receives  his  deed, 
takes  but  an  inchoate  or  inceptive  title,  which  requires  the 
lapse  of  two  years  from  the  date  of  sale  to  ripen  into  an  abso- 
lute title.  This  it  will  do,  if  the  land  be  not  redeemed  in  the 
meantime.     The  only  certain  interest  the  buyer  has  up  to  that 
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time,  by  virtue  of  his  purchase,  is  in  the  money  paid,  and 
twenty-five  per  cent,  on  that  amount  on  redemption.  Shale- 
miller  vs.  McCarty,  55  Pa.,  188.  7.  Where  land  is  purchased 
at  a  treasurer's  sale  of  unseated  lands  for  the  non-payment  of 
taxes,  the  title  of  the  former  owner  is  not  fully  divested  until 
the  expiration  of  two  years  after  the  sale.  Woodland  Oil  Co. 
vs.  Shoup^  107  Pa.,  293. 

XII.  Neglect  to  redeem.  The  act  of  March  13,1815, 
provides  that  minors  or  lunatics,  whose  unseated  lands  have 
been  sold,  are  entitled  to  two  years  after  removal  of  their 
disability  wherein  to  redeem  the  same.  Metz  vs.  Hipps,  96 
Pa.,  15. 

XIII.  Neglect  to  return  survey.  The  consequence 
of  the  neglect  of  a  warrantee  to  return  his  survey  within  a 
reasonable  time,  is  that  he  is  postponed  to  an  intervening  right, 
which  is  followed  up  with  vigilance.  Kirkpatrick  vs.  VanAom, 
32  Pa.,  131. 

XIV.  Neglect  to  return  a  warrant.  Presumption 
of  abandonment  by  neglect  to  return  a  warrant  for  twenty- 
eight  years  is  rebutted  by  the  possession  of  the  land  by  the 
warrantee  and  tenants  during  the  time.  Burford  vs.  McCue^ 
53  Pa.,  427. 

XJsury. 

I.  Neglect  in  charging,  i  .  Where  a  transaction  is  a 
mere  change  of  securities  for  the  same  usurious  loan,  the  law 
will  apply  the  payments  of  usurious  interest  as  payments  upon 
the  principal.  Blymeyer  vs.  Colvin,  127  Pa.,  118.  2.  Mere 
inadequacy  of  price  is  not  usually  a  ground  for  setting  aside  a 
contract ;  yet  an  unfair  advantage  taken  of  expectant  heirs  and 
legatees  by  the  purchase  of  a  legacy  payable  at  a  future  time, 
at  a  usurious  discount,  will  be  set  aside  in  equity,  even  if  the 
legatee  imposed  upon  was  of  full  age.  Bogle's  Estate,  9 
W.  N.,  256.  3.  Where  a  lender  of  money  exacts  as  a  condi- 
tion of  the  loan  that  the  borrower  shall  purchase  of  him  land 
at  an  exorbitant  price,  the  transaction  is  usurious.    Earnest 
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vs.  Hoskins,  lOO  Pa.,  551.  4.  The  legislature  did  not  intend 
to  render  a  contract  for  the  loan  of  money  entirely  void, 
although  more  than  six  per  cent,  interest  be  reserved.  It  is 
only  invalid  for  the  excess.  The  offence  of  usury  is  not  con- 
summated, until  more  than  the  amount  loaned  with  legal  inter- 
est, bonus  included,  has  been  received.  Exchange  Bank  vs. 
Sextan^  3  Phila.,  65.  5.  Usurious  interest  can  be  deducted 
from  the  principal,  but  does  not  defeat  the  right  to  recover  the 
amount  due.  Fisher  vs.  Bank,  3  Walker,  477.  6.  The  pay- 
ment of  usurious  interest,  after  a  debt  becomes  due,  is  not  a 
valid  consideration  for  an  agreement  to  give  time.  Hartman 
vs.  Banner,  74  Pa.,  36.  Shaffer  vs.  Clark,  90  Pa.,  94.  7.  The 
payment  of  usury,  under  whatever  form  it  may  be  concealed, 
will  not  be  enforced,  if  it  can  by  any  means  be  discovered. 
Hartranftvs.  Uhlinger,  115  Pa.,  270.  8.  Where  a  defendant 
has  paid  usurious  interest  on  a  judgment,  and  has  confessed  a 
revival,  he  is  not  precluded  thereby  from  asking  that  the  latter 
judgment  be  opened  on  the  ground  of  usury.  Heckman  vs. 
Association,  i  C.  P.  Reporter,  61.  9.  If  a  national  bank  takes 
more  than  legal  interest,  it  forfeits  the  entire  interest.  Lucas 
vs.  Bank,  23  Pittsburg  Journal,  41.  10.  No  device  can 
render  a  usurious  contract  other  than  usurious.  Marsh  vs. 
Robeno,  5  Phila.,  190.  Shaffer  vs.  Clark,  7  W.  N.,  459. 
II.  By  the  act  of  May  28,  1858,  if  a  higher  rate  of  interest 
than  six  per  cent,  be  reserved  or  contracted  for,  the  debtor 
shall  not  be  required  to  pay  the  excess.  At  his  option,  he  may 
retain  or  deduct  it  from  the  amount  of  his  debt,  or  if  he  has 
voluntarily  paid  the  debt  and  an  excess  of  interest,  he  may 
recover  such  excess  by  action  instituted  not  more  than  six 
months  after  the  payment.  Miners'  Bank  vs,  Roseberry,Z\ 
Pa.,  312.  12.  The  defence  of  usury  may  be  raised  by  others 
than  the  borrower.  Thus  a  purchaser  of  real  estate,  subject 
to  the  lien  of  a  judgment,  may  set  up  the  defence  of  usury  to 
the  payment  of  the  judgment  entered  against  the  property  at 
the  time  of  his  purchase.  Miners'  Trust  Co,  vs.  Wren,  6  Lan- 
caster Bar,  No.  33.     13.  Six  per  cent,  being  the  legal  rate  of 
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interest,  any  excess  over  that  amount  may  be  deducted  by  the 
borrower  from  the  amount  of  debt  remaining  unpaid.  Alitclull 
vs.  Emery,  24  Pittsburg  Journal,  50.  14.  Since  the  passage 
of  the  act  of  May  28,  1858,  the  taking  of  usury  is  not  unlaw- 
ful in  this  state.  The  creditor  cannot  coerce  its  payment  by 
suit  or  process,  and  the  debtor  may  recover  it  back,  if  the 
action  be  brought  within  six  months  after  payment.  Montague 
vs.  McDowell,  99  Pa.,  265.  Scott ws.  Harper,  5  Montgomery 
Co.,  143.  15.  Where  a  party  gave  several  bonds  and  mort- 
gages to  one  creditor  upon  tracts  of  land,  and  was  charged 
usurous  rates  of  interest,  and  where  he  subsequently  paid  off 
all  but  one  bond  and  mortgage,  and  paid  usurious  interest  in 
each  case,  held,  that  in  the  payment  of  the  last  bond  and 
mortgage,  he  could  set  off  the  excess  of  interest  previously 
paid  the  creditor  on  the  other  obligations.  Parker  vs.  Soulouff, 
94  Pa.,  527.  16.  When  the  promise  to  pay  a  sum  above 
legal  interest  depends  upon  a  contingency  and  not  upon  the 
happening  of  a  certain  event,  the  loan  is  not  usurious.  fMa- 
delphia  &  Reading  R,  R,  vs.  Stichter,  1 1  W.  IT.,  325.  Truby 
vs.  Mosgrove,  1 18  Pa.,  93.  17.  Where  a  mortgage  is  usurious, 
tiie  mortgagor  has  a  right,  under  the  act  of  May  28,  1858,10 
retain  and  deduct  the  excess  from  the  mortgage  debt,  but  the 
right  to  do  so  is  strictly  personal,  and  could  not  be  exercised 
by  the  terre  tenants.  Stay  ton  ws.  Riddle,  114  Pa.,  464. 
1 8.  Interest  at  a  higher  rate  than  is  fixed  by  law,  where  agreed 
upon  by  the  parties,  is  not  fraud  per  se,  and  is  not  punishable 
as  a  crime.  Titusville  Bank's  Appeal,  25  Pittsburg  Journal, 
161.  19.  In  an  action  by  a  national  bank  upon  a  note  dis- 
counted by  it  at  an  illegal  rate  of  interest,  only  the  face  of  the 
note  can  be  recovered ;  the  usury  works  a  forfeiture  of  the 
entire  interest.  Uniontown  Bank  vs.  Stauffer,  27  Pittsburg 
Journal,  114. 

II.  Neglect  in  contesting,  i.  Subsequent  creditors 
cannot  contest  a  claim  for  usury,  unless  in  the  inception  of  the 
contract  it  was  intended  to  defraud  them,  or  would  necessarily 
have  that  effect.     Lontbaert  vs.  Morris,  2  Delaware  Co.,  457. 
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2.  A  subsequent  judgment  or  mortgage  creditor  cannot  attach 
a  previous  encumbrance  on  the  ground  that  it  contains  usurious 
interest,  without  proof  of  an  intent  to  defraud  him  thereby. 
The  mere  fact  that  a  debtor  has  paid  or  agreed  to  pay  more 
than  six  per  cent,  interest  is  not  enough  to  establish  a  fraud 
upon  creditors,  and  the  mere  refusal  of  the  debtor  to  contest 
the  claim  does  not,  of  itself,  amount  to  such  fraud.  Wheelock 
vs.  Wood,  93  Pa.,  298.  7  W.  N.,  319.  Lenni^s  Appeal, 
Idem,  301. 

III.  Neglect  in  paying,  i.  The  fact  that  a  debtor  vol- 
untarily paid  more  than  six  per  cent,  interest,  and  made  a  set- 
tlement on  that  basis,  does  not  preclude  him  from  setting  up 
the  defence  of  usury  to  an  action  brought  to  enforce  such 
settlement.  When  the  consideration  of  a  confessed  judgment 
is  made  up  in  part  of  usury,  the  court  will  open  the  judgment 
and  afford  relief.  Marr  vs.  Marr,  no  Pa.,  60.  2.  It  is  not 
unlawful  for  a  debtor  to  pay,  or  for  a  creditor  to  receive,  more 
than  the  legal  rate  of  interest,  and  when  done  in  good  faith 
and  in  the  usual  course  of  business,  other  creditors  have  no 
cause  to  complain.      NicJwlson's  Appeal,  20  W.    K.,    339. 

3.  It  is  not  unlawful  for  a  debtor  to  pay  more  than  six  per 
cent  interest,  and  a  creditor  cannot  attach  such  transaction, 
unless  the  agreement  to  pay  a  higher  rate  was  part  of  a  scheme 
to  cheat  and  defraud  the  other  creditors  of  the  debtor.  Selset's 
Estate,  141   Pa.,  529. 

IV.  Neglect  to  aver.  If  the  assignee  of  a  judgment 
became  the  purchaser  of  it  in  good  faith,  relying  upon  a  cer- 
tificate of  no  defence  given  by  the  defendant,  there  is  an  end 
of  any  defence  by  the  latter  upon  the  ground  of  usury  or  for 
any  other  reason.     Scotfs  Appeal,  123  Pa.,  155. 

V.  Neglect  to  avoid,  i.  Any  security  given  in  pay- 
ment or  discharge  of  an  usurious  security  is  equally  void  with 
that.  The  original  taint  attaches  to  all*  consecutive  securities 
growing  out  of  the  original  transaction.  A  bona  fide  pay- 
ment of  an  usurious  debt  extinguishes  it,  and  a  subsequent 
loan  would   be    valid.     Campbell  vs.    Sloan,  62   Pa.,  481. 
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2.  Successive  evidences  of  indebtedness,  even  where  there  is 
a  change  in  the  rate  of  interest  and  of  the  security,  are  parts 
of  the   same   transaction.     RUgets  Estate,   i6  W.  N.,   131. 

3.  All  consecutive  securities  growing  out  of  a  usurious  con- 
tract are  tainted  therewith,  and  none  of  them,  however  remote, 
can  be  free  from  it  if  the  descent  can  be  traced.  Sckutt  vs. 
Evans,  109  Pa.,  625. 

VI.  Neglect  to  constitute,  i.  If,  besides  interest,  a 
certain  gain  be  reserved,  it  is  usury ;  but,  if  it  be  doubtful 
whether  it  may  not  be  a  loss,  it  is  not  usury.  Philip  vs.  Kirk- 
Patrick,  Addison's  Rep.,  125.  2.  Where  the  promise  to  pay 
a  sum  above  legal  interest  depends  upon  a  contingency,  and 
not  upon  the  happening  of  a  certain  event,  the  loan  is  not 
usurious.     Truby  vs.  Mosgrove,  35  Pittsburg  Journal^  356. 

VII.  Neglecf  to  defalk.  I.  Any  usurious  interest 
paid  will  be  deemed  a  credit  on  the  principal  sum  due,  but 
the  proper  forum  to  determine  the  question  of  usury  in  the 
case  of  a  judgment  regularly  entered,  is  not  an  auditor,  but 
the  court  in  which  the  judgment  was  entered,  on  motion  to  open 
the  judgment  and  allow  payments  to  be  shown.  Mahoneys 
Estate,  1 5  Pa,  County,  302.  2.  Usurious  interest  included  in 
the  amount  of  a  judgment  confessed  cannot  be  recovered  back 
after  the  judgment  has  been  paid  by  the  defendant  in  full. 
The  same  is  true,  where  the  judgment  was  for  want  of  appear- 
ance or  plea,  or  on  the  verdict  of  a  jury.  The  judgment  could 
have  been  opened  on  application,  and  the  excess  beyond  le^jal 
interest  would  have  been  stricken  from  it.  But  the  judgment 
only  carried  legal  interest  from  the  time  it  fell  due.  Any  vol- 
untary payment  in  excess  of  lawful  interest,  where  the  whole 
debt  is  paid,  may  be  recovered  back  by  suit  commenced  within 
six  months  from  the  time  of  such  payment.  Hopkins  vs.  Wat, 
83  Pa.,  1 10.  3.  Where  an  original  judgment  is  revived  after 
the  payment  of  usurious  interest  thereon,  without  credit  allowed 
for  such  payment,  the  defendant  cannot  have  the  amount  so 
paid  deducted  from  the  proceeds  arising  from  an  execution  on 
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such  judgment.     He  should  have  applied  to  the  court  to  open 

the  revived  judgment.     Rut/icfford  \s,  Boyer^  84  Pa.,  347. 

VIII.  Neglect  TO  INSTITUTE  SUIT  TO  RECOVER,  i.  Under 
the  act  of  1858,  when  a  greater  rate  of  interest  than  six  per 
centum  per  annum  is  bargained  for,  no  penalty  is  exacted,  but 
the  borrower  or  debtor  is  not  bound  to  pay  the  excess,  and 
may  retain  or  deduct  it  from  the  debt,  or  having  paid  it,  may 
recover  it  at  any  time  by  suit  instituted  within  six  months  after 
the  payment.  Heath  vs.  Page,  48  Pa.,  146.  63  Pa.,  121. 
2.  The  suit  to  recover  back  usury  paid  may  be  brought  within 
six  months  after  the  last  payment  on  the  debt  and  interest. 
Woodworth  vs.  Marshall,  i  Chester  Co.,  18. 

IX.  Neglect  TO  REMOVE  taint  of.  i.  If  the  taint  of 
usury  attaches  at  the  inception  of  a  money  transaction,  it  can- 
not afterwards  be  eradicated  by  any  device  known  to  man,  nor 
by  the  substitution  of  new  securities  as  long  as  the  original 
debt  survives.  Boyd  vs.  Seybert,  25  Pittsburg  Journal,  22. 
Miller  vs.  Irwin,  Idem,  167.  2.  The  taint  of  usury  can- 
not be  eradicated  by  the  substitution  of  one  security,  or  one 
set  of  securities,  for  another,  so  long  as  the  original  debt  sur- 
vives. Miller  ws.  Irwin,  85  Pa.,  376.  3.  Neither  the  renewal 
of  an  old  nor  the  substitution  of  a  new  security  between  the 
same  parties  can  validate  an  usurious  contract.  Riegets  Estate, 
16  Phila.,  388. 

X.  Neglect  to  set  up  a  defence,  i.  The  defence  of 
excessive  interest  cannot  be  set  up  collaterally  to  a  judgment 
entered  by  confession.  Montague  vs.  McDowell^  3  York 
Record,  9.  2.  The  defence  of  usury  against  one  obligation 
cannot  be  set  up  against  an  action  upon  an  entirely  distinct  and 
independent  obligation,  even  if  it  be  between  the  same  parties. 
Taylor  vs.  Bresch,  35  Pittsburg  Journal,  255. 
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Vendor  and  Vendee. 

I.  Neglect  TO  ACCEPT  GOODS  SOLD.     i.  In  an  action  by 
vendor  against  vendee,  for  refusing  to  receive  goods  sold,  the- 
measure  of  damages  is  the  difference  between  the  price  agreed 
to  be  paid,  and  the  cost  of  the  articles  to  the  vendor.     The 
vendor,  by  his  actions,  may  release  the  vendee  from  his  obU- 
gation  to  take  the  goods.     Allegheny  Valley  R.  R,  vs.  Steele, 
II   W,  N.y   113.     2.  A  vendee  cannot  be  made  to  pay  for 
goods  which  he  has  refused  to  accept,  unless  his  order  has 
been  strictly  fulfilled.     Clark  vs.  Wright,  5  Phila.,  439.  3.  An 
order  from  a  seller  to  a  carrier  to  collect  on  delivery,  is  a  mere 
provision  for  the  retention  of  the  seller's  lien ;  if  accepted,  it 
creates  a  contract  between  the  seller  and  carrier,  on  breach  of 
which  by  the  latter,  the  seller  may  recover  the  price  from  him. 
The  vendor's  right  to  recover  the  price  from  the  vendee  who 
has  bought  the  goods  but  refuses  to  accept  them,  is  as  com- 
plete as  if  he  had  taken  them  without  payment.     Comm,  vs. 
Fleming,  130  Pa.,  138.     4.  Where  the  vendee,  without  suffi- 
cient cause,  refuses  to  accept  the  goods  sold,  the  title  remains 
in  the  seller,  and  the  measure  of  damages   for  the  refusal  to 
accept  is  not  the  purchase  price  of  the  goods,  but  the  differ- 
ence  between  the  price  agreed  upon  and  the  market  value  on 
thel  day  appointed  for  delivery.    Jones  vs.  Jennings^   168  Pa., 
493-     5-  O'^  3-  refusal  by  a  vendee  to  accept  goods  sold  him, 
the  measure  of  damages  is  the  difference  between  the  contract 
and  the  market  price  at  the  time  of  refusal.     Laubach  vs.  Lau- 
bach,  73  Pa.,  387.     6.  When  the  purchaser  refuses  to  accept 
and  pay  for  the  goods  sold  him,  the  measure  of  damages  is 
the  difference  between  the  value  of  the  thing  sold  and  the 
price  agreed  on.     Refusal  to  receive  is  an  excuse  for  a  failure 
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to  deliver  goods  sold.  Schnelby  vs.  Shirtcliff,  7  Phila.,  236. 
7.  Where  a  vendee  of  goods  subsequently  notifies  the  vendor 
not  to  ship  them,  such  notice  is  a  revocation  of  the  carrier's 
agency  to  receive  the  goods,  and  a  subsequent  delivery  to  the 
carrier  will  not  charge  the  vendee  with  their  price,  his  only 
liability  being  for  damages  for  refusing  to  accept  them.  Unex- 
celled Fire  Works  Co,  vs.  Polites,  130  Pa,,  536. 

II.  Neglect  to  object  to  an  account.  Where  a  seller 
renders  to  the  buyer  an  account  of  the  goods  sold  and  deliv- 
ered, the  buyer  must  object  within  a  reasonable  time,  other- 
wise he  presumably  admits  the  items  of  the  account.  AhTs 
Appeal,  129  Pa.,  26. 

III.  Neglect  to  ascertain  amount  and  price.  When 
something  remains  to  be  done  between  the  vendor  and  vendee 
to  ascertain  the  amount  and  price  of  the  article,  the  property 
and  risk  remain  in  the  vendor.  Nicholson  vs.  Taylor,  31 
Pa.,  131. 

IV.  Neglect  by  altejring  bill  of  sale.  Where  the 
vendee  wilfully  alters  a  bill  of  sale,  for  the  purpose  of  covering 
property  from  execution,  such  altered  instrument  is  not  evi- 
dence to  go  to  the  jury.     Babb  vs.  Clemson,  10  S.  &  R.,  419* 

V.  Neglect  to  complete  sale.  If  a  vendee  obtain 
possession  of  goods,  without  complying  with  the  conditions 
of  sale,  the  vendor  should  immediately  reclaim  them  ;  but  if 
he  lie  by,  and  make  no  complaint  in  a  reasonable  time,  he  con- 
sents to  the  absolute  transfer  of  the  property.  Backentoss  vs. 
Speicher,  31  Pa.,  324. 

VI.  Neglect  OF  consideration,  i.  Sale  means  a  con- 
tract to  pass  rights  of  property  for  money,  which  the  buyer 
pays  or  promises  to  pay  to  the  seller  for  the  thing  bought. 
Bigley  ws.  Risher,  63  Pa.,  155.  2.  To  sustain  an  action  to 
recover  back  purchase  money  on  the  ground  of  fraud,  there 
must  be  an  actual  rescission  by  the  party  defrauded,  notice  of 
it  to  the  other  party,  and,  unless  the  subject  be  utterly  worth- 
less, an  offer  to  return  it,  so  as  tp  put  the  vendor  in  statu  quo. 
Morrow  vs.  Rees,  6g  Pa.,  368. 
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VII.  Neglect  to  consummate  sale.  i.  In  the  case  of 
conditional  sale,  if  the  buyer  disapprove,  he  must  make  known 
his  disapproval  in  due  season,  or  the  contract  will  bind  him. 
Hichnan  vs.  Skimp,  2  Chester  Co.,  445.  2.  To  enable  vendors 
of  goods  to  rescind  a  sale,  there  must  have  been  artifice,  trick 
or  false  representations  made  to  induce  the  sale.  Labe  vs. 
Briemer,  167  Pa.,  15. 

VIII.  Neglect  to  prepare  deed.  It  would  seem  that 
the  seller,  having  agreed  to  convey,  should  prepare  the  deed 
of  conveyance,  for  this  is  the  substance  of  the  agreement 
The  title  deeds  are  in  his  possession,  without  which  a  convey- 
ance cannot  be  drawn.     Sweitzer  vs.  Hummel,  3  S.  &  R,  230. 

IX.  Neglect  to  deliver  possession,  i  .  The  rule  gov- 
erning sales  of  personal  property,  that  retention  by  the  vendor 
is  fraud  as  matter  of  law,  does  not  apply  to  sales  of  real 
estate,  the  title  to  which  is  governed  by  the  conveyance  as  its 
index,  and  not  by  the  possession;  but  fraud  in  the  con- 
veyance of  real  estate  is  for  the  jury  to  determine  as  a 
question  of  fact.     Allentown  Bank  vs.  Beck,  49  Pa.,  394. 

2.  Actual  change  of  possession  must  accompany  a  voluntary 
sale  of  chattels,  and  the  possession  must  continue  in  the  pur- 
chaser. Otherwise  the  sale  is  fraudulent  per  se.  The  burden 
of  proving  delivery  lies  on  the  purchaser.  A  temporary  change 
and  early  return  of  the  property  into  the  hands  of  the  vendor 
leaves  it  exposed  to  executions  ;  a  merely  formal  or  construct- 
ive delivery  will  not  defeat  them.   Barr  vs.  Reitz,  53  Pa.,  256. 

3.  Delivery  of  the  keys  of  a  safe  sold  and  of  the  key  of  the 
premises  where  the  safe  stood,  without  removal  of  the  safe  suf- 
ficed to  pass  the  property  under  the  circumstance.  Benfard 
vs.  Sclieil,  5  5  Pa.,  393.  4.  The  general  rule  is,  that  on  failure 
to  deliver  according  to  contract,  the  vendee  has  a  right  to 
supply  himself  in  the  market,  and  the  measure  of  damages  will 
be  the  difference  between  the  necessary  cost  of  the  article  and 
the  contract  price.  Billmeyer  vs.  WagTter,  91  Pa.,  95.  5.  An 
actual  and  continued  change  of  possession  is  essential  to  the 
validity  of  a  sale  as  against  creditors.     If  the  vendor  retains  pos- 
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session  or  the  delivery  is  merely  formal  or  constructive,  the  sale 
is  fraudulent  in  law,  without  reference  to  the  intent  of  the  parties. 
BiUingsley  vs.  White, '$g  Pa.,  464.  6.  Where  the  plaintiff  in 
an  execution  buys  at  public  sale  the  personal  property  of  the 
defendant,  he  may  leave  the  goods  in  the  possession  of  the 
defendant  without  thereby  making  them  subject  to  the  latter's 
debts.  A  change  of  possession  is  not  necessary  tg  give  valid- 
ity to  a  judicial  sale.  Bisbingws,  Bank^gi  Pa,,  79.  7.  Where 
the  vendor,  without  fraud  on  his  part,  cannot  make  title,  the 
vendee  is  not  entitled  to  damages  for  the  loss  of  his  bargain, 
beyond  the  money  paid,  with  interest  and  expenses.  But 
where  the  vendor  is  guilty  of  collusion,  tort,  artifice  and  fraud 
to  escape  from  a  bad  bargain,  the  vendee  is  entitled  to  damages 
arising  from  the  loss  of  the  bargain.  Bitner  vs.  Brough,  1 1 
Pa.,  127.  8.  Delivery  of  the  personal  property  must  accom- 
pany the  sale  in  Pennsylvania,  or  it  will  be  fraudulent  as  to 
creditors  of  the  vendor.  If  retained  after  sale,  it  is  not 
only  evidence  of  fraud,  but  fraud  per  se.  Some  excep- 
tions exist  to  this  rule.  Barn  vs.  Shaw,  29  Pa.,  288. 
9.  A  voluntarily  sale  of  personal  property,  unaccompanied  by 
an  actual  delivery  of  possession  to  the  vendee,  is  fraudulent 
and  void  as  against  creditors.  A  symbolical  or  a  merely 
formal  delivery  will  not  answer.  Nor  will  concurrent  posses- 
sion by  the  vendor  and  vendee  protect  the  property.  Brcnvn 
vs.  Keller,  43  Pa.,  106.  10.  A  delivery  of  personal  property 
on  credit,  at  stipulated  prices,  to  be  paid  for  by  instalments, 
under  a  written  agreement  that  the  goods  shall  remain  the 
property  of  the  vendor  until  paid  for,  is  a  sale,  not  a  bailment, 
and  a  bona  fide  purchaser  from  the  vendee,  without  notice  of 
the  agreement,  takes  a  good  title  as  against  the  vendor.  Cred- 
itors of  the  vendee  may  seize  and  sell  the  same  for  the  pay- 
ment of  his  debts.  Brunswick  vs.  Hoover,  10  W.  N.,  219. 
Sta^eld  vs.  Huntsman,  Idem,  216.  11.  Where  the  sale 
of  personal  property,  reasonably  susceptible  of  delivery,  is  not 
accompanied  by  a  transfer  of  the  actual  possession,  although 
valid  and  binding  as  between  the  parties,  it  is  a  fraud  per  se  as 
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to  creditors,  and  bona  fide  subsequent  purchasers,  without 
regard  to  the  intent  of  the  parties,  and  the  question,  where  the 
fact  is  established,  is  for  the  court,  and  not  for  the  jury.  Where 
the  property  is  not  reasonably  capable  of  actual  delivery,  it  is 
only  necessary  that  the  vendee  should  assume  the  control  of 
the  property,  so  as  to  indicate  to  all  concerned  the  fact  of  the 
change  of  ^  ownership.  Buckley  vs.  Duff^  114  Pa.,  596. 
1 2.  Where  a  purchase  is  made  in  good  faith  and  for  a  valuable 
consideration,  followed  by  acts  intended  to  transfer  the  pos- 
session as  well  as  the  title,  and  the  vendee  assumes  such 
control  of  the  property  as  to  reasonably  indicate  a  change  of 
ownership,  the  delivery  of  possession  as  a  matter  of  law  cannot 
be  declared  insufficient.  Buffalo  Hardware  Co,  vs.  Hacken. 
f>^gt  29  W.  K.j  81.  13.  A  change  of  the  location  is  not 
in  all  cases  necessary  to  constitute  a  valid  delivery  of  a  chat- 
tel as  against  creditors.  Due  regard  must  be  had  to  the 
character  of  the  property,  the  nature  of  the  transaction,  the 
position  of  the  parties,  and  the  intended  use  of  the  property. 
The  vendee  must  assume  such  control  of  the  property  as 
to  reasonably  indicate  a  change  of  ownership.  Cessna  vs. 
Nimick,  113  Pa.,  70.     Ayers  vs.  McCandless,  147  Pa.,  49. 

14.  What  constitutes  sufficient  change  of  possession  to  perfect 
a  sale  of  chattels,  has  been  a  fruitful  cause  of  litigation.  If 
possible,  the  delivery  must  be  actual.  If  the  nature  and  bulk 
of  the  article  preclude  this,  then  it  must  be  constructive.  In 
every  case,  every  species  of  divestiture  which  can  give  the  world 
notice  should  be  resorted  to.     Chase  vs.  Ralston^  30  Pa.,  539. 

15.  The  retention  of  the  possession  of  goods  by  a  vendor  is 
fraudulent  per  se  and  void  against  creditors.  Clew  vs.  Woods, 
5  S.  &  R.,   275.     Mitchell  vs.   Willock,  2  W.  &  S.,  254 

16.  It  is  settled  law,  that  a  sale  of  personal  property  passes 
the  title  as  between  vendor  and  vendee,  when  such  property 
has  been  designated  and  set  apart  by  the  former.  Actual 
delivery,  weighing  and  setting  aside  the  goods,  are  only  cir- 
cumstances from  which  the  intention  may  be  inferred  as  matter 
of  feet     Comm.  vs.  Hess,  148  Pa.,  108.     17.  Retention  of 
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possession  by  the  former  owner  of  a  chattel  sold  at  sheriff's 
sale  is  not  an  index  of  fraud,  the  sale  being  the  act  of  the  law, 
not  of  the  person  retaining.  A  chattel  purchased  at  judicial 
sale  may  be  left  with  the  former  owner  on  a  contract  of  bail- 
ment. Craig* s  Appeal,  yy  Pa.,  448.  18.  It  is  essential  in 
order  to  a  valid  sale  of  personal  property,  as  against  creditors 
of  the  vendor,  that  it  must  be  removed  from  the  premises  of 
the  vendor,  or  he  from  the  possession  of  the  goods.  Craver 
vs.  Miller y  65  Pa.,  456.  19.  As  a  general  rule,  a  sale  of  per- 
sonal property  is  not  good  against  the  creditors  of  the  vendor, 
unless  possession  be  delivered  by  the  vendor  in  accordance 
with  the  sale.  As  to  the  kind  of  possession  necessary  to  be 
given,  regard  must  be  had  not  only  to  the  character  of  the 
property,  but  also  to  the  nature  of  the  transaction,  the  posi- 
tion of  the  parties,  and  the  intended  use  of  the  property.  A 
change  in  the  location  of  the  property  is  not  always  essential. 
Crawford  vs.  Davis,  99  Pa.,  576.  20.  Where  the  vendor 
himself  has  not  the  possession  of  the  chattel,  or  the  right  of 
possession,  it  is  clear  he  cannot  be  required  to  deliver  it  In 
such  case,  no  actual  delivery  of  possession  is  necessary  to 
make  a  transfer  good  as  against  the  creditors  of  the  vendor. 
Creps  vs.  Dunham,  69  Pa.,  460.  21.  A  vendee  permitting 
a  vendor  to  remain  in  possession,  enables  the  vendor  to  commit 
a  fraud  on  innocent  third  persons,  and  the  vendee  must  bear 
the  loss.  In  such  case  caveat  emptor  does  not  apply.  The 
rule  of  law  is,  that  the  retention  of  personal  property  by  the 
vendor  is  a  colorable  sale.  If,  in  such  case,  the  vendor  sells 
the  goods  to  a  bona  fide  purchaser  for  value  without  notice, 
the  purchaser  can  hold  the  goods.  Davis  vs.  Biglcr,  62  Pa.,  242. 
22.  A  sale  of  personal  chattels,  unaccompanied  by  possession, 
is  fraudulent  in  law,  and  void  as  to  creditors  of  the  vendor ; 
and  the  question  is  of  law  for  the  court,  and  not  of  fact  for 
the  jury.  Dewartws,  Clement,  48  Pa.,  413.  23.  When  goods 
are  purchased  at  private  sale,  the  vendee  should  take  and 
retain  possession ;  otherwise  the  contract  may  be  presumed 
fraudulent  against  creditors  of  the  vendor.     But  one  who  buys 
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personal  property  at  sheriff 's  sale,  may  safely  leave  it  with  the 
defendant  in  the  execution,  under  a  contract  of  bailment.  Dick 
vs.  Cooper ^  24  Pa.,  217.  24.  Where  goods  are  purchased  at 
private  sale,  it  must  be  shown  that  the  vendee  took  and  kept 
possession  of  them,  or  the  contract  is  presumed  fraudulent  as 
to  creditors  of  the  vendor.  But  where  one  buys  property  at 
a  public,  judicial  sale,  he  may  leave  it  with  the  defendant  in 
.  execution,  without  making  it  liable  to  be  taken  under  another 
execution.  Dickvs.  Lindsay,  2  Grant,  431.  25.  Although 
a  sale  of  goods  unaccompanied  by  a  delivery  of  possession,  is 
in  law  fraudulent  and  void  as  to  creditors  existing  when  it  is 
made,  yet  as  to  subsequent  creditors  it  is  fraudulent  only  as  to 
those  in  fact  intended  to  be  defrauded.  Ditmanvs.  Rawle,  124 
Pa«,  225.  26.  An  actual  and  contemporaneous  change  erf" 
possession  is  required  to  make  a  sale  of  personal  property 
good  against  creditors.  Echfeldt  vs.  Frick,  3  Phila.,  116. 
27.  To  render  a  sale  of  personal  property  valid  as  against 
creditors  of  the  vendor,  the  change  of '  possession  must  be  all 
that  could  reasonably  be  expected,  taking  into  view  the  char- 
acter and  situation  of  the  property,  and  the  relation  of  the  par- 
ties. Evans  vs.  Scott,  89  Pa.,  136.  Renninger  vs.  Spatz,  128 
Pa.,  524.  28.  To  constitute  the  sale  of  personal  property, 
there  must  be  a  transfer  of  the  title.  Delivery,  either  actual 
or  constructive,  is  an  essential  ingredient  to  a  sale  of  personal 
property.  An  agreement  to  sell  is  only  executory  until  the 
contract  is  completed  by  delivery.  Garbrackt  vs.  Comm,,  96 
Pa.,  449.  29.  That  a  sale  of  chattels  may  be  good  against 
creditors,  they  must  either  pass  to  the  vendee,  or  the  vendor 
must  pass  away  from  them,  leaving  them  in  the  exclusive 
possession  of  the  vendee.  The  transfer  must  be  actual,  con- 
tinuing and  exclusive  in  the  vendee.  If  the  delivery  of  pos- 
session be  but  temporary  and  followed  by  a  return  to  the 
vendor,  the  sale  is  colorable  and  fraudulent.  Gannon  vs. 
Cooper,  72  Pa.,  32.  30.  There  are  many  instances,  in  which 
from  the  necessity  of  the  case  there  can  be  only  a  construct- 
ive delivery  of  personal  property.     A  change  in  the  location  of 
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property  is  not  always  necessary,  nor  even  practicable.  Due 
regard  must  be  had  to  the  character  of  the  property,  its 
intended  use,  the  nature  of  the  transaction,  position  of  the 
parties,    etc.     Garretsan   vs.    Hackenburg^    144    Pa.,     113. 

3 1 .  Where  personal  property  sold  is  not  reasonably  suscept- 
ible of  actual  delivery,  a  constructive  delivery  is  sufficient,  and 
it  is  not  necessary  that  the  vendee  should  do  more  than 
assume  such  control  of  it  as  to  reasonably  indicate  the  fact  of 
the  change  of  ownership.     Goddard  vs.  Weil^  165  Pa.,  419. 

32.  A  vendor's  continuance  in  possession  of  personal  property 
is  a  badge  of  fraud,  even  if  it  be  not  a  fraud  per  se.  Hartman 
vs.  DiUer^  62  Pa.,  37.  33.  In  every  sale  of  personal  property, 
there  must  be  such  a  delivery  and  change  of  possession  attend- 
ing the  transfer  as  the  nature  of  the  property  is  capable  of, 
followed  by  removal  and  actual  possession,  as  soon  as  the 
bulk  and  condition  of  the  thing  and  the  circumstances  of  the 
case  will  permit.  Haynes  vs.  Hunsicker^  26  Pa.,  58.  Dunlap 
vs.  Baumomnlle,  IderHy  y2»  34.  A  sale  and  delivery  of  per- 
sonal property,  with  an  agreement  that  the  ownership  shall 
remain  in  the  vendor  until  the  purchase  money  be  paid,  is 
fraudulent  and  void  as  respects  creditors  of  the  vendee,  and 
they  may  levy  upon  and  sell  the  property  for  the  payment  of 
the  vendee's  debts.  Heppe  vs.  Speakman^  3  Brewster,  548. 
35.  In  order  to  pass  title  to  personal  property,  where  the 
rights  of  creditors  are  concerned,  the  sale  must  be  bona  fide^ 
for  a  sufficient  consideration,  and  followed  by  open,  notorious, 
visible,  actual  and  continued  possession.  Hinton  vs.  Curtis^  i 
Pittsburg,  99.  36.  To  render  a  bill  of  sale  of  goods  valid  as 
against  creditors,  there  must  be  an  accompanying,  actual, 
visible  and  notorious  possession  in  the  vendee.  HoopsnUth  vs. 
Cope^  6  Wh.,  53.  37.  If  a  sale  of  a  store  of  goods  is  not  in 
(act  fraudulent,  it  will  not  be  declared  so  in  law  for  want  of 
an  open  change  of  possession,  if  there  has  been  an  actual 
formal  delivery  of  possession.  Hugus  vs.  Robinson^  24  Pa.,  9. 
38.  Fraud  in  the  sale  of  chattels  is  a  question  of  law  for  the 
court.     Where  the  owner  of  a  mule  sold  him  to  a  person  who 
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immediately  left  him  in  the  possession  of  the  vendor,  held, 
that  no  title  passed  to  the  purchaser  as  against  creditors  of  the 
vendor.  Leech  vs.  Skantz^  2  Phila.,  310.  39.  Delivery  is  not 
necessary  to  pass  the  title  to  an  absent  article,  but  specification 
is  an  indispensable  requisite.  A  voluntary  sale  of  personal 
property  unaccompanied  by  actual  delivery  of  the  possession 
to  the  vendee,  is  fraudulent  and  void  as  against  creditors.  A 
symbolical  or  a  merely  formal  delivery  will  not  answer.  Con- 
current possession  by  the  vendor  and  vendee  is  insufficient. 
Leonard  vs.  Winslaw,  2  Grant,  139.  Ctow  vs.  Woods,  5 
S.  &  R.y  275.  Babb  vs.  Clemsen,  10  S.  &  R.,  419.  Bourn 
vs.  Keller,  3  Grant,  145.  40.  It  is  well  settled,  that  a  sale  of 
personal  property,  not  in  the  possession  of  the  vendor,  but  in  the 
hands  of  a  bailee,  is  good  against  an  execution  creditor  of  the 
vendor,  though  there  be  no  actual  delivery.  Lewis  ws.  Havard, 
I  Chester  Co.,  189.  41.  A  sale  of  personal  property  in  the 
hands  of  a  bailee,  is  good  as  against  an  execution  creditor, 
though  there  be  no  actual  delivery,  if  the  vender  does  not  retake 
possession.  Linton  vs.  Butz^  7  Pa.,  89.  42.  In  a  sale  of  per- 
sonal property,  the  general  rule  is  that  it  must  be  accompanied 
by  a  change  of  possession.  But  some  kinds  of  property,  such 
as  lumber,  are  not  susceptible  of  immediate  manual  delivery, 
and  the  law  requires  only  such  a  delivery  and  change  of  pos- 
session as  the  nature  of  the  property  will  allow.  Long  vs. 
Knappy  54  Pa.,  514.  43.  A  symbolical,  constructive  or  tem- 
porary delivery  of  personal  property  is  not  sufficient  to  change 
the  ownership  as  to  creditors ;  there  must  be  actual  delivery 
at  the  time  of  the  transfer,  and  continuing  possession ;  other- 
wise, the  sale,  although  bona  fide  as  between  the  parties,  is 
fraudulent  in  law.     McBride  vs.  McClelland,  6  W.  &  S.,  94. 

44.  The  rule  of  the  common  law  prevails  in  Pennsylvania,  by 
which  a  sale  of  personal  property,  unaccompanied  by  delivery 
of  possession,  is  void  as  against  the  intervening  rights  of 
purchasers  and  creditors.     McCabe  vs.  Blymyre,  9  Phila.,  615. 

45.  As  a  general  rule,  a  sale  of  personal  property  is  not  valid 
as  against  the  creditors  of  the  vendor,  unless  possession  be 
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given  by  the  vendor.  McClure  vs.  Forney^  107  Pa.,  414. 
46.  Where  a  purchase  was  made  in  good  faith,  for  a  valuable 
consideration,  followed  by  acts  intended  to  transfer  the  pos- 
session as  well  as  the  title,  and  the  vendee  assumed  such  con- 
trol as  reasonably  to  indicate  a  change  of  ownership,  the  deliv- 
ery cannot  be  held  insufficient,  as  a  matter  of  law.  Retention 
of  possession  by  a  debtor  of  property  sold  as  his  property  at 
sheriff's  sale,  is  not  of  itself  a  badge  of  fraud  ;  nor  does  leaving 
the  property  with  debtor  of  itself  warrant  the  inference  that  the 
purchaser  either  sold  or  gave  it  to  him,  so  as  to  authorize  its 
seizure  again  as  the  debtor's  property.  McGuire  vs.  Jatnes^ 
143  Pa.,  521.  Stoddart  vs.  Price,  Idem,  537.  47.  The 
retention  of  possession  by  the  vendor  of  chattels  is  a  fraud  in 
law  whenever  they  are  capable  of  delivery,  and  no  honest  and 
fair  reason  can  be  given  for  the  vendor  not  giving  up  possession 
to  the  vendee.  Whenever  the  subject  of  the  sale  is  capable 
of  actual  delivery,  it  must  accompany  and  follow  the  sale. 
When  the  subject  of  the  sale  precludes  actual  delivery,  a  con- 
structive delivery  will  suffice.  The  possession  of  the  chattels 
by  the  vendee  must  be  exclusive  of  the  vendor.  A  concurrent 
possession  would  indicate  no  actual  change.  Where  there  has 
been  a  sufficient  delivery,  and  the  vendee  is  in  possession,  the 
fact  that  the  vendor  is  employed  about  the  establishment  in  a 
capacity  holding  out  no  indicia  of  ownership  is  not  such  a  con- 
current ownership  as  the  law  condemns.  McKibbin  vs.  Martin, 
64  Pa.,  352.  48.  Where  there  has  been  an  actual  and  con- 
tinued change  of  possession,  the  court  cannot  pronounce  the 
sale  fraudulent  in  law.  The  vendor  must  make  such  an  actual 
delivery  only  as  the  nature  of  the  property  and  circumstances 
of  the  case  will  reasonably  admit.  The  separation  of  the 
property  from  the  possession  of  the  vendor  must  be  at  the 
time  of  the  sale,  or  within  a  reasonable  time  afterwards.  The 
separation  may  be  made  by  the  vendee's  surrender  and  trans- 
fer of  his  p)ower  and  control  over  it  to  the  vendee.  McMarlan 
vs.  English,  74  Pa.,  296.  49.  In  order  to  render  a  sale 
of  goods  valid   against   creditors,  the  change   of  possession 
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must  be  both  actual  and  continued.  A  concurrent  pos- 
session will  not  suffice;  especially  where  there  is  no 
apparent  change  in  the  conduct  of  the  business.  MUkr 
vs.  GannaUf  69  Pa,,  134.  2  Legal  Opinion,  53.  50.  Where 
in  a  sale  of  personal  property,  the  possession  does 
not  follow  and  accompany  the  transfer,  it  is  a  fraud  in  law 
without  regard  to  the  intent  of  the  parties,  and  it  is  a  question 
for  the  court,  and  not  for  the  jury.  Milne  vs.  Henry ^  40 
Pa«,  352.  51.  A  vendor  of  goods  has  a  right  to  retain  them 
in  his  own  possession,  until  the  price  has  been  paid.  If  he 
sells  upon  credit  the  lien  of  the  vendor  is  gone,  and  he  must 
depend  upon  the  ultimate  solvency  of  his  customer  at  the 
expiration  of  the  term  of  credit  If,  while  the  goods  are  in 
the  hands  of  a  carrier,  in  transit,  or  in  store  at  the  end  of  the 
journey,  with  no  intervening  right  in  the  way,  the  buyer 
becomes  insolvent,  the  vendor  may  resume  possession  of  the 
goods.  Penna.  R.  R.  vs.  Oil  Works,  1 26  Pa.,  493.  24  W.  N.,88. 
52.  Where  there  is  a  contract  for  the  sale  of  a  chattel  or 
chose  in  action,  actual  delivery  is  not  necessary  to  perfect  the 
title  of  the  vendee.  The  property  passes  whenever  the  terms 
of  the  contract  are  settled,  and  the  subject-matter  ascertained 
and  set  apart.  A  gift  is  revocable  by  the  donor  till  delivery. 
Pringle  vs.  Pringle,  59  Pa.,  281.  53.  To  render  a  sale  of 
personal  property  valid  as  against  creditors,  there  must  be  an 
actual  delivery.  If  the  property  remains  in  the  possession  of 
the  vendor,  it  is  subject  to  levy  and  sale  for  his  debts.  Racine 
Wagon  Co.  vs.  Throop,  i  Lackawanna  Jurist,  47.  54.  Where 
a  vendor  of  personal  property  keeps  possession  of  the  prop- 
erty after  the  sale  of  the  same  as  before,  no  title  will  pass  as 
against  the  creditors  of  the  vendor,  where  the  property  is 
capable  of  delivery.  Rex  vs.  Jones,  6  Pa.  County,  401. 
55.  Where  a  merchant  failed  to  deliver  goods  purchased,  at 
the  destination  agreed  upon,  and  sold  the  identical  goods  to  a 
third  party,  the  measure  of  damages  is  the  price  of  the  goods 
at  the  port  of  destination,  less  the  invoice  price,  expenses,  costs 
and  charge  of  transportation.  Schmertz  vs.  Dwyer,  53  Pa.,  335. 
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56.  Property  in  a  chattel  is  not  changed  by  a  sale  and  delivery, 
on  conditions  to  be  afterwards  fixed  and  performed,  but 
which  are  not  performed.     Scott  vs.  Wells,  6  W.  &  S,,  357. 

57.  No  presumption  of  fraud  arises  from  the  retention  of 
chatteb  by  the  defendant  in  an  execution  after  a  sheriff's  sale. 
There  is  a  distinction  between  judicial  and  private  sales  in  this 
respect.       Sharp  vs.   Publishing  Co,,   2   Pa.  County,    620. 

58.  Where  a  sale  of  chattels  is  not  followed  by  change  of  pos- 
session, but  the  goods  remain  precisely  as  before  the  sale,  it 
is  for  the  jury  to  say  whether  the  sale  was  bona  fide  and  honest, 
considering  the  nature  of  the  property  and  the  relations  of  the 
parties.  Sauerwein  vs.  Costigan,  17  Phila.,  246.  Woods  vs. 
Hull,  I  W.  N.,  442,  Snyder  ws.  Skuk,  11  W.  N.,  136.  Shel- 
denvs,  Sharpless,  2  W.  If,,  311.  59.  In  an  action  by  the 
vendee  to  recover  damages  for  the  non-performance  of  a  con- 
tract for  the  sale  and  delivery  of  goods  at  the  market  price 
upon  which  he  had  made  payments  in  advance,  he  cannot 
recover  estimated  profits.  Sherman  vs.  Roberts,  i  Grant,  261. 
60.  Upon  a  sale  of  personal  property,  only  such  delivery  is 
required  as  the  nature  of  the  property  is  susceptible  of.  As  a 
general  rule,  there  cannot  be  concurrent  possession  of  the 
vendor  and  vendee  of  a  chattel  which  is  susceptible  of  actual 
delivery.  The  purchaser  at  sheriff's  or  constable's  sale  may 
leave  the  goods  in  the  possession  of  the  defendant  in  the  execu- 
tion, under  any  lawful  contract  of  bailment.  Smith  vs.  Crisman^ 
91  Pa.,  428.  61.  It  is  not  essential  to  the  validity  of  a  vol- 
untary sale  of  household  furniture,  that  possession  should  be 
immediately  taken  by  the  purchaser.  Smith  vs.  Stem,  17 
Pa.,  360.  62.  To  constitute  a  valid  sale  of  personal  property 
against  execution  creditors,  the  general  rule  is,  that  there  must 
be  a  delivery  accompanied  by  a  continuing  possession  in  the 
vendee.  Steele  vs.  Miller,  33  Pittsbnrg  Journal,  173.  63.  To 
constitute  a  valid  sale  of  personal  chattels,  as  against  the  cred- 
itors of  a  vendor,  the  delivery  of  possession  must  be  actual  if 
possible,  or  if  the  nature  and  bulk  of  the  articles  preclude,  it 
must  be  constructive.     A  mere  bill  of  sale  of  his  furniture  by 
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a  son-in-law,  when  in  filing  circumstances^  to  his  &ther-in- 
law,  who  resided  in  the  same  house,  and  who  transferred  it  to 
his  daughter,  is  not  the  actual  delivery  and  change  of  the 
possession  of  the  property  required  by  the  law  to  be  valid 
against  creditors.  Steelwagon  vs.  Jeffries,  44  Pa.,  407. 
64.  While,  as  a  general  rule,  the  transfer  of  property  on  the 
sale  of  a  chattel  is  effected  by  the  transfer  of  the  chattel  itself 
to  the  possession  of  the  purchaser,  yet  the  parties  may  modify 
it  within  certain  limits  by  their  contracts.  But  when  the  terms 
are  prejudicial  to  others,  and,  by  giving  to  the  vendor  a  decep- 
tive appearance  of  ownership  and  a  false  credit,  are  calculated 
to  mislead  the  public,  they  will  be  held  to  be  void,  as  to 
those  injuriously  affected  by  them.  Stephens  vs.  Gifford^  137 
Pa.,  219.  65.  A  transfer  of  personal  property,  unaccom- 
panied by  a  corresponding  change  of  possession,  is  void  as 
against  creditors.  The  reason  of  the  rule  is,  that  the  pos- 
session of  personal  property  is  prima  facie  evidence  of  owner- 
ship, and  the  possessor  acquires  a  credit  on  account  of  it  A 
sale  made,  however,  by  the  sheriff,  of  property  taken  in  execu- 
tion, forms  an  exception  to  this  rule.  It  is  made  upon  judi- 
cial process,  after  public  notice  given,  and  is  presumed  to  be 
fair.  Streeper  vs.  Eckart,  2  Wh.,  306.  66.  In  an  action  to 
recover  damages  for  a  failure  to  deliver  goods  purchased,  the 
measure  of  dams^es  is  the  difference  between  the  contract 
price  and  the  real  price  at  which  one  obtained  the  goods  to 
fill  the  orders  intended  to  have  been  filled  by  the  goods  which 
defendant  agreed  to  deliver.  TTteis  vs.  Weiss ^  166  Pa.,  9. 
67.  Whatever  the  form  of  an  agreement  for  the  change  of  pos- 
session of  goods,  if  its  purpose  is  to  cover  up  a  sale  and  pre- 
serve a  lien  in  the  vendor  for  the  price  of  goods,  as  by  a  pre- 
tended consignment,  it  is  void  as  respects  creditors.  Thompson 
vs.  Paret,  94  Pa.,  275.  68.  Fraudulent  retention  of  posses- 
sion avoids  a  contract  of  sale  only  as  to  creditors  or  purchasers. 
Vandyke  vs.  Christ,  7  W.  &  S.,  374.  69.  Such  change  of 
possession  must  accompany  the  sale  of  personal  property,  as 
the  nature  of  the  property  allows.      Van  Loon  vs.  Bachman, 
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5  Luzerne  Register,  231.  70.  Personal  property  bought  at  a 
judicial  sale,  may  be  left  with  the  defendant ;  it  may  be  hired 
or  loaned  with  safety ;  but  if  sold  or  given,  the  purchaser 
parts  with  bis  title,  and  cannot  maintain  trespass  against  any- 
body for  taking  the  property.  It  may  be  left  with  the  defend- 
ant under  such  a  contract  of  bailment,  as  would  in  law  protect 
it  from  the  bailee's  creditors,  as  if  he  had  never  been  the 
owner  of  it.  Where  the  purchaser  at  sheriff's  sale  after- 
wards sells  them  to  the  wife  of  the  defendant  in  the 
execution,  and  released  possession,  he  has  no  lien  for 
unpaid  purchase  money.  Waldron  vs.  Haupt,  52  Pa.,  408. 
7 1 .  A  sale  of  personal  property  in  the  hands  of  a  bailee  is 
good  against  an  execution  creditor,  without  delivery  of  posses- 
sion. Weldan  vs.  Miller,  2  Northampton  Co.,  143.  72.  Exclu- 
sive possession  in  a  vendee,  by  parol,  is  necessary  to  the  per- 
fection of  his  title.  Wible  vs.  Wible,  i  Grant,  406.  73.  On 
£ulure  to  deliver  specific  articles  contracted  for,  the  damages 
are  generally  the  difference  between  the  contract  price  and  the 
market  price  at  the  time  for  delivery.  When  the  contract  is 
to  pay  a  sum  of  money  in  specified  articles,  the  damages  on 
&ilure  are  the  interest  of  the  money.  White  vs.  Tompkins,  52 
Pa.,  363.  74.  The  familiar  rule,  that  an  assignment  to  be 
good  against  creditors  of  the  assignor  must  be  accompanied  by 
a  delivery  of  possession,  refers  to  visible,  tangible  property. 
WiddaU  vs.  Garsed,  125  Pa.,  358.  75.  A  creditor  after 
buying  his  debtor's  property  at  an  open,  public,  and  bona  fide 
sale  may  lawfully  give  it  to  any  member  of  a  debtor's  family. 
Winch  vs.  James,  68  Pa.,  297.  76.  Where  the  control  and 
use  of  goods  by  vendor  and  vendee  are  so  confused  and  mixed 
as  to  leave  the  question  of  possession  uncertain,  the  sale,  how- 
ever honest,  cannot  be  sustained.  A  sale  of  goods  in  the  hands 
of  a  bailee  is  good  against  an  execution  creditor,  if  the  vendor 
does  not  retake  possession.  Worman  vs.  Kramer,  73  Pa.,  378. 
yj.  Where  the  possession  does  not  follow  as  well  as  accom- 
pany a  transfer  of  goods,  it  is  fraud  in  law,  without  regard  to 
the  intent  of  the  parties,  and  becomes  a  question  for  the  court. 
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and  not  for  the  jury.  Young  vs.  McClure^  2  W.  &  S.,  147. 
Forsyth  vs.  Watkins,  14  Pa.,  103.  Cadbury  vs.  Nden^  5  Pa., 
324.  78.  Upon  the  sale  of  goods,  the  purchaser  should  take 
possession  exclusive  of  the  vendor.  A  concurrent  holding  of 
the  possession  by  the  parties  is  fraudulent  as  to  the  creditors  of 
the  vendor,  and  hence  void  ;  but  it  is  not  concurrent  possession 
if  the  vendor  remains  in  the  store  as  clerk  or  merely  has  desk 
room  there.     Zieglerws,  Handrick,  106  Pa.,  87. 

X.  Neglect  to  designate  goods  sold.  Before  any 
property  in  goods  sold  can  pass,  they  must  be  ascertained, 
designated  and  separated  from  the  stock  or  quantity  with 
which  they  are  mixed.     Haldeman  vs.  Duncan,  5 1  Pa.,  66. 

XI.  Neglect  of  vendee  to  examine  property.  Where 
the  owner  of  real  estate  advertised  the  property  for  sale  and 
added  the  phrase :  ''  Parties  negotiating  for  purchase  are 
required  to  examine  the  foregoing  statement,  and  exercise  their 
own  judgment  as  to  its  correctness,"  it  is  negligence  in  the 
purchaser  not  to  make  further  examination,  for  an  advertise- 
ment is  not  like  a  representation  of  fact  made  directly  to  a 
purchaser.     Wallace  vs.  Hussey,  63  Pa.,  24. 

XII.  Neglect  of  vendor  of  good-will.  i.  An 
agreement  in  restraint  of  trade  should  be  established  by  clear 
evidence  as  to  its  terms  and  consideration.  Good  faith  requires 
of  a  party  who  has  sold  the  good-will  of  his  business,  that  he 
should  do  nothing  which  tends  to  deprive  the  purchaser  of  its 
benefits  and  advantages.  The  vendor  has  no  right  to  adver- 
tise that  he  has  removed  from  his  former  place  of  business  to 
another  place,  where  he  will  continue  his  former  occupation. 
HaWs  Appeal,  60  Pa.,  458.  2.  A  contract  for  the  sale  of  a 
good-will  does  not,  in  itself,  involve  any  obligation  on  the 
vendor  not  to  exercise  the  same  trade.  If  the  vendee  wishes 
to  protect  himself  from  such  a  contingency,  he  should  do  it  by 
an  agreement.     Paltner  vs.  Graham,  i  Parsons,  476. 

XIII.  Neglect  of  inquiry.  Whatever  puts  a  party 
upon  inquiry  amounts  to  notice,  provided  that  inquiry  becomes 
a  duty,  and  would  lead  to  the  knowledge  of  the  requisite  &ct, 
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by  the  exertion  of  ordinary  diligence  and  understanding.  A 
loss  incurred  from  ignorance  shall  be  borne  by  him  who  had 
reason  to  suspect,  yet  refused  to  investigate.  Lodge  vs.  Simon- 
Ion,  2  P.  &  W.,  439. 

XIV.  Neglect  in  inspection  of  goods.  To  the  pur- 
chase of  goods  on  inspection,  the  rule  of  law  is  caveat  emptor. 
If,  however,  the  article  be  such  that  the  vendor  presumably 
has  superior  knowledge  in  regard  to,  there  is  a  warranty  that 
it  shall  be  in  kind  as  represented.    Lord  vs.  Gfow,  39  Pa.,  88. 

XV.  Neglect  in  the  sale  of  land.  Where  a  sale  of 
land  has  been  induced  by  the  &lse  and  fraudulent  representa- 
tions of  the  vendor,  the  vendee  must  first  tender  a  reconvey- 
ance before  he  can  recover  the  price  paid.  The  vendee  is 
chargeable  with  reasonable  care  of  the  property  in  his  pos- 
session, although  the  sale  was  fraudulent  Pearsollvs.  Chapin, 
44  Pa.,  9. 

XVI.  Neglect  by  reserving  lien  on  goods.  Where 
delivery  of  exclusive  possession  of  goods  accompanies  an 
absolute  or  conditional  sale,  a  reservation  of  lien  or  right  of 
property  in  the  vendor  will  not  protect  the  property  from  the 
vendee's  creditors.  Euwer  vs.  Van  Giesen,  6  W.  H".,  363. 
Becker  vs.  Smith,  59  Pa.,  469. 

XVII.  Neglect  of  notice  of  sale  of  business.  Where 
a  person  sells  his  business  to  another,  who  continues  the  busi 
ness  at  the  same  stand  and  with  the  same  employees,  actual 
notice  should  be  given  to  all  persons  who  had  previous   deal- 
ings there.     Shaunce  vs.  McCrystal,  162  Pa.,  457. 

XVIII.  Neglect  to  part  with  ownership  of  goods. 
There  is  no  principle  of  law  better  settled  in  Pennsylvania, 
than  that  a  sale  and  delivery  of  personal  property,  with  an 
agreement  that  the  ownership  shall  remain  in  the  vendor  until 
the  purchase  money  is  paid,  will  enable  creditors  of  the  vendee 
to  seize  and  sell  the  same  for  the  payment  of  his  debts.  Bruns- 
wick Co.  vs.  Hoover,  95  Pa.,  508. 

XIX.  Neglect  to  pay  for  goods,  i  .  If,  on  a  sale  for  cash 
the  vendee  removes  the  goods  without  payment,  the  vendor 
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should  immediately  retake  them,  using  even  force,  if  necessary. 
By  making  no  immediate  complaint,  be  consents  to  the  transfer. 
Bowenvs.  Burk^  13  Pa«,  146.  2.  The  right  of  a  vendor  to 
arrest  goods  sold,  while  they  are  in  transitu  to  the  vendee,  is  a 
right  eminently  favored  by  the  law.  The  vendor  may  resume 
his  possession  by  any  means  not  criminal,  while  the  property 
is  in  transit.  No  intervening  attachment  or  execution  against 
the  vendee  will  defeat  the  right.  Cabeen  vs.  Campbell^  30  Pa., 
258.  3.  A  purchaser  of  personal  property,  in  full  possession 
thereof,  cannot  refuse  to  pay  for  it,  because  a  third  party  has 
asserted  a  superior  title,  and  threatened  to  bring  suit  for  die 
recovery  of  the  property  or  its  value.  Geist  vs.  Stier^  i34Pa.| 
224.  4.  It  is  incumbent  on  the  vendee  to  remove  all  doubt 
of  fairness,  even  if  possession  accompanied  the  transfer. 
The  sale  of  all  a  vendor's  goods  pending  a  suit  against 
him,  is  a  mark  of  fraud.  Redficld  vs.  Dysarty  62  Pa.,  62. 
5.  When  goods  are  sold  for  cash  and  the  vendor  delivers  the 
goods  and  immediately  demands  the  cash,  which  the  vendee 
refuses  to  pay,  such  delivery  is  not  an  absolute  but  a  con- 
ditional delivery,  and  no  property  in  the  goods  passes. 
Refining  Co,  vs.  Miller^  7  Phila.,  97.  6.  Ordinarily  where 
there  has  been  a  conditional  sale,  accompanied  by  a  delivery 
of  possession  to  the  vendee,  without  payment  of  the  price  to 
the  vendor,  a  sale  thereof  by  the  vendee  to  a  bona  fide  pur- 
chaser, without  notice,  is  good.  Stewart  vs.  Wekh^  2  Luzerne 
Register,  121. 

XX.  Neglect  to  pay  interest.  Interest  will  not  be 
due,  where  a  vendor  harasses  a  vendee  in  his  possession,  or  is 
guilty  of  vexatious  delay  or  gross  laches,  or  there  are  strong 
doubts  of  the  title.     Kesler  vs.  Rochel,  2  W.  &  S.,  368. 

XXI.  Neglect  in  the  mode  of  payment.  Where  a 
creditor  employed  an  agent  to  buy  a  horse  of  his  debtor,  as 
if  for  the  agent  himself,  and  the  agent  did  so,  paying  a  small 
sum  in  cash  on  account,  received  the  horse,  for  the  creditor, 
and  a  few  days  later  offered  the  vendor  the  creditor's  claim  for 
the  balance,  which  the  debtor  refused  to  accept,  held,  that  the 
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transaction  was  a  fraud,  and  that  no  title  to  the  horse  passed, 
but  the  debtor  could  recover  in  replevin.  Harner  vs.  Fisher^ 
58  Pa.,  423. 

XXII.  Neglect  jo  tender  payment.  The  general 
rule  of  common  law  is,  that  when  no  time  or  place  is  fixed  by 
the  contract  for  the  payment  or  delivery  of  specific  property, 
there  must  be  a  tender  within  a  reasonable  time  to  pay  or 
deliver.  If  no  place  be  fixed,  the  obligor  must  seek  the  cred- 
itor, if  within  the  state,  and  ofier  to  perform  the  stipulation, 
and  if  the  property  is  portable,  it  must  be  taken  to  the  creditor 
or  to  his  residence  and  be  delivered.  If  the  property  be  ponder- 
ous, he  must  call  upon  the  creditor  and  ask  him  to  appoint  a 
time  and  place  to  receive  it.  Roberts  vs.  Beatty,  2  P.  &  W.,  63. 

XXIII.  Neglect  op  right  of  possession.  A  sale  and 
delivery  of  personal  property,  with  an  agreement  that  the 
ownership  shall  remain  in  the  vendor  until  the  purchase  money 
is  paid,  is  fraudulent  and  void  as  to  the  creditors  of  the  vendee 
and  innocent  purchasers.  Yet  there  are  exceptions  to  the 
rule,  that  possession  must  accompany  the  ownership  of  chattels. 
There  are  certain  lawful  contracts  of  lending  and  hiring  by 
which  the  owner  parts  with  the  possession,  and  yet  fraud 
cannot  be  presumed.  Martin  vs.  Matheot^  14  S.  &  R.,  214. 
Stadtfeld  vs.  Huntsman,  92  Pa.,  55. 

XXIV.  Neglect  of  the  property.  i.  If  a  vendor 
contracts  to  convey  real  estate  to  another,  at  a  future  day,  for 
a  certain  price,  and  afterwards,  before  the  date  of  conveyance, 
alters  the  state  of  the  property  so  as  materially  to  lessen  its 
value,  the  vendee  may  rescind  the  contract.  If  he  has  paid  a 
part  of  the  purchase  money,  he  may  recover  it.  Borough  of 
Erie  MS,  Vincent,  i  W,,  510.  2.  Delivery  of  personal  prop- 
erty is  not  necessary  to  the  vesting  of  the  title  ;  it  is  only  evi- 
dence of  it  After  a  contract  of  sale  is  completed,  the  risk  of 
the  property  from  accident,  as  between  the  parties,  is  in  the 
purchaser,  where  there  has  been  no  wrongful  detention  or  care- 
lessness in  keeping  it  on  the  part  of  the  seller ;  but  if  the  loss 


1776  THE    LAW    OF    NEGLIGENCE 

Vendor  and  Vendee — Continued. 

occurs  before  the  contract  is  completed,  it  must  be  borne  by 

the  seller.     McCandlish  vs.  Newman ^  22  Pa.,  460. 

XXV.  Neglect  in  quality  of  goods,  i  .  If  a  man  buy 
an  article  for  a  particular  purpose  made  known  to  the  seller  at 
the  time  of  the  contract,  and  rely  upon  the  skill  or  judgment 
of  the  seller  to  supply  what  is  wanted,  there  is  an  implied 
warranty  that  the  thing  sold  will  be  fit  for  the  purpose.  It  is 
otherwise,  when  the  buyer  purchases  on  his  own  judgment 
Chester  Steel  Castings  Co,  vs.  Brownscotnbe^  7  Kulp,  ijd 
Isaacs  vs.  Marks,  i  W.  N.,  268.  2.  In  an  action  upon  a  book 
account  for  goods  sold  from  time  to  time,  where  general  pay- 
ments had  been  made  on  account,  defendant  is  not  precluded 
by  reason  of  such  payments  from  showing  bad  workmanship 
and  defective  materials  as  to  any  of  the  items  of  the  account 
Chester  Tube  Co.  vs.  Whittihgton,  94  Pa.,  139.  3.  In  execu- 
tory contracts  for  the  sale  of  personalty,  there  is  a  warranty 
implied,  as  part  of  the  contract,  that  the  goods  shall  be  of  the 
kind  ordered,  and  of  merchantable  quality.  In  such  sales,  if 
the  goods  be  not  of  such  kind  and  quality,  the  buyer  is  under 
no  obligation  to  accept  them.  It  is  not  the  buyer's  duty  to 
visit  the  place  of  delivery  to  the  carrier,  in  order  to  inspect 
the  goods  before  shipment.  If  the  goods  are  not  such  as  are 
required  by  the  contract,  the  seller  can  neither  recover  from 
the  buyer  the  expenses  of  shipment  nor  the  purchase  money. 
Fogelvs.  Brubaker,  122  Pa.,  7.  4.  A  vendor  of  goods  is  not 
answerable  for  their  quality,  unless  he  has  expressly  warranted 
them,  or  has  been  guilty  of  fraudulent  representations  or 
affirmation  of  a  quality  known  to  be  false.  Houston  vs.  Cook, 
153  Pa.,  43.  5.  In  an  executed  sale  of  personal  property, 
there  is  no  implied  warranty  of  quality.  There  are  two  cases 
in  which  the  vendor  may  become  liable  to  the  purchaser  for 
defects  of  quality :  where  his  representations  amount  to  decdt, 
where  he  warrants  the  quality.  McNeal  vs.  Banks,  6  Kulp, 
371.  6.  The  old  rule  of  the  civil  law,  that  a  sound  price 
entitled  the  buyer  to  a  sound  article,  has  been  repudiated  by 
the   common   law.     Matthew  vs.   Hartson,  3    Pittsburg,  86. 
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7.  Where  goods  are  sold  by  sample  there  is  no  implied 
warranty  of  the  quality.  The  risk  is  that  of  the  purchaser, 
and  the  doctrine  of  caveat  emptor  applies,  in  the  absence  of 
fraud  or  circumstances  to  indicate  that  the  sample  was  to  be 
taken  as  a  standard  of  quality.  The  sample  becomes  a  guar- 
antee only  that  the  article  to  be  delivered  shall  follow  its  kind, 
and  be  only  merchantable.     Sims  vs.  Stribler^  13  W.  N.,  92. 

8.  In  an  ordinary  contract  of  sale  of  personal  property,  the 
vendor  is  subject  to  no  implication  of  a  warranty  of  the  quality 
of  the  article  sold.     Warren  vs.  Coal  Co,,  83  Pa.,  439. 

XXVI.  Neglect  to  remove  goods.  Where  goods  are 
sold  at  auction  on  a  credit,  and  the  vendee  afterwards  refuses 
to  take  them,  the  owner,  before  the  expiration  of  the  credit, 
may  sue  the  vendee  for  breach  of  contract ;  in  which  the 
measure  of  damages  usually  is  the  difference  between  the  price 
agreed  to  be  paid  and  their  price  at  the  date  of  refusal  to 
accept  them.  This  may  be  ascertained  by  a  resale  at  the  risk 
of  the  vendee,  but  the  jury  are  not  bound  by  this  mode. 
Girardws.  Taggart,  5  S.  &  R.,  19,  539. 

XXVII.  Neglect  IN  representations,  i.  Where  a  sale 
of  personal  property  was  made  as  the  result  of  statements 
made  by  the  vendor,  which  were  false  in  &ct,  his  belief  that 
they  were  true  is  of  no  weight,  and  does  not  preclude  the 
vendee  from  showing  their  falsity.  The  vendor  in  making  the 
representations,  was  bound  not  merely  to  believe,  but  to  know 
they  were  true.  Bower  vs.  Fenn,  90  Pa.,  359.  2.  If  the 
vendor  of  go  3ds  does  not  rely  on  fraudulent  representations 
made  by  the  vendee,  and  does  not  part  with  his  goods  on  the 
&ith  of  them,  he  cannot  rescind  the  contract  of  sale  on  the 
ground  of  fraud.  Boyd  vs.  Sheffer,  156  Pa.,  100.  3.  An 
intention  of  an  insolvent  buyer  at  the  time  of  the  purchase  not 
to  pay,  will  not  amount  to  a  fraud,  unless  some  false  represen- 
tation, trick  or  artifice  be  added.  Bughman  vs.  Bank,  1 59 
Pa.,  94.  4.  Insolvency  of  the  purchaser  of  goods,  and  bis 
knowledge  of  it,  coupled  with  a  representation  of  solvency,  which 

induced  the  seller  to  part  with  possession  of  the  property,  will 
11a 
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enable  the  latter  to  rescind  the  sale  and  recover  possession  of 
the  property.  Cincinnati  Cooperage  Co.  vs.  Gaul,  170  Pa.,  545. 
5.  To  support  an  action  for  deceit  in  the  sale  of  goods,  the 
plaintiff  must  show  the  falsity  of  the  representations;  that  the 
defendant  knew  they  were  false ;  that  they  were  calculated  to 
induce  the  plaintiflf  to  purchase,  and  that  he,  believing  them, 
did  purchase.  Cox  vs,  Highley,  100  Pa.,  252.  6.  Where  a 
party  makes  ialse  representations  of  his  solvency  to  induce 
credit,  though  he  believed  them  to  be  true,  he  is  not  liable  to 
an  action  of  deceit,  and  the  state  of  his  belief  is  a  question  for 
the  jury.  Dilworth  vs.  Bradner,  85  Pa.,  238.  7.  A  sale  of 
goods  procured  by  a  vendee  by  Csilse  representations  as  to  his 
solvency,  is  a  voidable  contract  which  the  vendor,  upon  discov- 
ery of  the  fraud,  may  rescind,  but  he  cannot  retain  any  advan- 
tage obtained  by  the  sale,  and  at  the  same  time  annul  it 
Domanvs.  SMffer,  10  Lancaster  Review,  242.  2  Lackawanna 
Jurist,  350.  8.  If  a  party  make  erroneous  representations  of  the 
solvency  of  another,  he  will  not  be  liable  in  an  action  of  deceit 
for  such  representations,  if  at  the  time  he  made  them  he  hon- 
estly believed  them  true.  Duff  vs.  Willianis,  85  Pa.,  490. 
9.  A  mere  misstatement  by  the  buyer  of  his  motive  in  pur- 
chasing, or  in  stating  the  value  of  the  article  purchased,  is  not 
a  case  in  which  equity  will  grant  relief,  if  the  vendor  had 
opportunities  of  investigating  the  truth  of  the  statements,  and 
relied  on  his  own  judgment  rather  than  on  the  representation 
of  the  vendee.  Edelman  vs.  Latshraw,  9  Montgomery  Co.,  83. 
I o  Idem,  59.  ID.  To  enable  a  seller  of  goods  to  rescind  a  con- 
tract on  account  of  false  statements  made  by  the  buyer,  it  is  not 
necessary  that  the  statements  be  such  as  would  necessarily 
convict  him  in  a  criminal  court.  Eastern  Lumber  Co,  vs.  Gill, 
9  Pa.  County,  630.  11.  Undoubtedly  a  vendor  may  praise 
to  the  most  extravagant  extent  qualities  which  are  susceptible 
of  inspection  ;  but  the  misrepresentation  of  an  occult  quality 
in  regard  to  which  the  vendee  is  not  supposed  to  buy  on  his 
own  judgment,  would  be  followed  by  very  decisive  conse- 
quences.    Fisher   vs.    Worrall,  5  W.  &  S.,  578.     Clark  \s. 


IN     PENNSYLVANIA  1779 

Vendor  and  Vendee — Continued, 

Everharty  63  Pa.,  350.  12.  The  vendor  of  chattels  impliedly 
warrants  the  title.  He  does  not  undertake  that  they  are  really 
worth  what  they  represent,  but  that  they  are  what  they  pur- 
port to  be.  He  warrants  the  genuineness  of  the  claim  upon 
them.  Flynn  vs.  Allen,  57  Pa.,  482  Wright  vs.  Hobbs, 
Susquehanna  Chronicle,  49.  13.  In  the  absence  of  war- 
ranty, knowledge  that  the  seller  knew  that  his  representa- 
tions were  false,  is  essential  to  a  valid  defence  against  a  suit 
for  the  price.  Hardy  vs.  Anderson,  7  Kulp,  396.  14.  When 
the  vendor  of  personal  property  makes  fraudulent  representa- 
tions, the  vendee  may  stand  to  the  bargain  and  recover  dam- 
ages, or  may  rescind  the  contract  and  recover  ^  the  money 
paid.  Where  there  is  an  actual  disaffirmance  by  the  vendee, 
the  title  to  the  property  is  revested  in  the  vendor.  In  cases 
of  fraud,  the  vendee  alone  has  the  right  to  disaffirm  the 
contract.  HeasHngs  vs.  McGee,  66  Pa.,  384.  15.  A  seller  is 
bound  to  act  with  the  utmost  good  faith  ;  and  if  he  mislead  the 
purchaser  by  a  &lse  or  mistaken  statement  as  to  any  one  essen- 
tial circumstance,  the  sale  is  voidable.  Whether  the  party 
knew  the  misrepresentation  to  be  false,  is  wholly  immaterial. 
Painter  vs.  Harbaugh,  25  Pittsburg  Journal,  53.  16.  One  who 
sells  land  on  a  description  given  by  himself,  is  bound  to  make 
it  good ;  if  untrue  in  a  material  part,  though  from  a  mistake, 
he  must  respond  in  damages.  Pfingston  vs.  LoukU,  5  Kulp,  189. 
17.  Where  the  buyer  of  an  article  in  market  has  full  oppor- 
tunity to  examine  it,  and  the  means  of  information  as  to  facts 
affecting  its  value  are  equally  accessible  to  buyer  and  seller, 
and  there  is  no  warranty  and  no  concealment  by  the  seller  of 
facts  he  was  bound  to  communicate,  a  mere  &lse  assertion  of 
value  is  not  a  fraud  or  mistake  in  a  legal  sense.  Rockafellarvs. 
Baker,  41  Pa.,  319.  18.  The  rule  with  reference  to  fraudu- 
lent representations  does  not  apply  where  the  defendant  had 
an  opportunity  to  inspect  the  article  purchased.  Sceah  vs. 
Wrig/it,  5  Kulp,  246.  19.  A  manufacturer  is  not  entitled  to 
sell  his  goods  under  the  false  representation  that  they  were 
made   by  a   rival  manufacturer.     Shepp  vs.  Jones,    15    Pa. 
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County,  59.  20.  A  purchaser  takes  the  risk  of  the  quality  of 
an  article  sold,  unless  there  be  fraud  or  warranty.  In  a  sale  of 
goods,  there  is  an  implied  warranty  of  title,  and  generally  of  the 
species,  but  not  of  quality.  Mere  misrepresentation  is  not  war- 
ranty. The  relation  of  seller  and  buyer  is  not  a  confidential 
one.  WkUakervs.  Easizvick^  75  Pa.,  229.  21.  In  a  purchase 
on  inspection,  and  in  the  absence  of  fraud,  the  mere  recommen- 
dations of  the  vendor  will  not  amount  to  a  warranty.  The  jury 
must  be  satisfied  that  the  vendor  consented  to  be  bound  for 
the  truth  of  his  representations.  Welles  vs.  Oakley^  i 
Kulp,  414. 

XXVIII.  Neglect  to  retain  goods.  Where  no  time 
is  stipulated,  within  which  a  conditional  purchaser  of  chattels 
is  to  determine  whether  they  suit  him,  he  has  the  right  to  take 
reasonable  time  to  determine  whether  the  goods  are  satisfactory. 
In  this  case,  six  days  were  deemed  a  reasonable  time  before 
deciding  to  take  horses  that  were  offered  for  sale.  It  was  not 
necessary  to  return  the  horses ;  it  sufficed  to  notify  the 
vendor  to  take  them  away,  as  they  did  not  come  up  to  his 
representations.     Rohn  vs.  Dennis^  109  Pa.,  505. 

XXIX.  Neglect  to  return  goods.  Assumpsit  for 
goods  sold  and  delivered  may  be  maintained,  where  goods  have 
been  delivered  by  the  plaintiff  and  defendant,  although  not 
ordered,  if  retained  by  him.  The  retention  implies  a  promise 
to  pay  the  market  price  of  the  goods.  Deysher  vs.  Triebel,  i 
Lancaster  Bar,  No.  49. 

XXX.  Neglect  in  sales  by  sample,  i.  A  sale  by 
sample,  in  the  absence  of  fraud  or  circumstances  to  indicate 
that  the  sample  was  to  be  taken  as  the  standard  of  quality,  is 
not  an  implied  warranty  of  the  quality  of  the  goods  sold. 
The  sample,  in  such  case,  becomes  a  guarantee  only  that  the 
articles  to  be  delivered  shall  follow  its  kind,  and  be  simply 
merchantable.  Boyd  vs.  Wilson,  83  Pa.,  319.  2.  Where 
goods  are  sold  by  sample,  coupled  with  representations  that 
they  are  of  a  certain  species,  there  is  an  implied  warranty  that 
the  article,  wherl  delivered  in  bulk,  will  correspond  with  the 
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sample.  Harrison  vs.  Leach ^  5  Luzerne  Register,  71.  3.  It 
is  settled  law  in  this  state  that  on  a  sale  by  sample  there  is  no 
implied  warranty  of  quality.  Sidney  Furniture  Co,  vs.  School 
District,  34  Pittsburg  Journal^  169.  4.  Where  the  vendor 
exhibits  samples,  and  warrants  the  goods  ordered  to  be  like  the 
samples  shown,  shop-worn  goods  are  unmerchantable.  Tyrell 
vs.  Rockwell,  2  C.  P.  Reporter,  223. 

XXXI.  Neglect  of  title  to  goods  sold,  i  .  Where 
there  is  an  actual  sale  of  goods,  carried  into  effect  by  an  actual 
delivery,  the  title  will  pass,  even  though  something  remain 
to  be  done  by  the  vendor  in  relation  to  the  goods  sold. 
Andrews  vs.  Weaver,  4  Montgomery  Co.,  no.  2.  Sales  of 
goods  tortiously  obtained  without  the  owner's  consent  gives 
the  purchaser  no  title  against  the  owner,  although  purchased 
for  a  fair  consideration  and  in  the  usual  course  of  trade,  with- 
out any  suspicious  circumstances  to  awaken  inquiry.  Barker 
vs.  Dinsmore,  72  Pa.,  427.  3.  A  vendee  of  real  estate  cannot 
set  up  want  of  title  in  his  vendor  as  a  defence  to  the  enforce- 
ment of  payment  of  lien  for  purchase  money.  The  vendee 
must  rely  on  his  covenant  of  title,  and  if  there  be  none  there 
is  no  redress.  Barnes  vs.  Transue,  8  Luzerne  Roister,  32. 
2  Schuylkill  Record,  116.  4.  A  vendee  will  not  be  com- 
pelled to  accept  a  doubtful  title.  Bumberger  vs.  Clippinger,  5 
W.  &  S.,  311.  5.  Every  vendor  of  personal  property 
impliedly  warrants  the  title  to  his  vendee.  Gray  vs.  Whitney, 
8 IX  Pa«|  332.  6.  A  purchaser  cannot  be  compelled  to  accept 
a  doubtful  title,  nor  one  that  is  not  clearly  good.  A  title  is 
doubtful  where  its  condition  invites  litigation.  A  possibility  of 
a  contest  is  not  sufficient ;  it  must  be  considerable  and  rational, 
such  as  would  induce  a  prudent  man  to  pause  and  hesitate. 
Kostenbader  vs.  Spotts,  80  Pa.,  430.  7.  When  the  vendor  of 
personal  property  knowingly  makes  a  false  representation  as 
to  his  title  to  the  goods,  this  can  be  set  up  by  the  vendee  as  a 
defence  in  an  action  for  the  purchase  money.  The  purchaser, 
in  such  case,  must  show  an  eviction  or  an  involuntary  loss  of 
possessioiL  Krumbhaar  vs.  Birch,  83  Pa.,  426.  8.  Goods  sold 
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fraudulently  are  liable  to  beseizedin  the  hands  of  a  second  vendee, 
who  buys  after  a^.  fa,  against  the  fraudulent  vendor  has  been 
delivered  to  the  sheriff.  McCabe  vs.  Snyder^  3  Phila.,  192. 
9.  In  the  absence  of  fraud,  nothing  can  be  recovered  for  the 
loss  of  a  parol  bargain,  but  compensation  only  for  the  actual 
loss  sustained,  such  as  the  payment  of  money  and  expenses 
incurred  on  the  faith  of  the  bargain.  This  principle  applies  to 
the  case  of  a  vendor  who  sells  in  good  faith  and  Ls  unable  to 
make  a  good  title.  In  all  such  cases,  the  vendee  '\%  not  per- 
mitted  to  recover  for  the  loss  of  a  good  bargain,  but  is  con- 
fined to  his  actual  loss.  But  where  the  vendor  has  not  acted 
in  good  faith,  or  has  been  guilty  of  deception,  the  vendee  is 
permitted  to  recover  also  for  the  loss  of  his  bargain.  Mcason 
vs.  Koine ^  67  Pa.,  132.  10.  A  purchaser  of  goods  from  a 
bailee  for  hire  takes  no  title  in  the  goods.  Miller  Piano  Co. 
vs.  Parker^  155  Pa.,  208.  11.  A  party  selling  as  his  ou-n 
personal  property  what  is  in  his  possession,  warrants  the  title 
to  the  thing  sold,  and  if,  by  reason  of  defect  of  title,  nothing 
passes,  the  purchaser  may  recover  his  money,  though  there 
be  no  fraud  or  warranty  on  the  part  of  the  vendor.  People's 
Bank  vs.  Kurtz,  99  Pa.,  344.  12.  A  purchaser,  under  articles 
of  agreement,  cannot  be  compelled,  in  a  court  of  equity,  to 
accept  the  title  if  doubtful  or  unmarketable.  A  title  is  doubt- 
ful, that  exposes  the  party  holding  it  to  litigation.  Speakman 
vs.  Forepaugh,  44  Pa.,  363.  13.  A  bona  fide  purchaser  of  a 
chattel,  for  a  valuable  consideration,  and  without  notice  from 
a  fraudulent  vendee,  takes  a  title  clear  of  the  fraud,  whether  it 
be  actual  or  legal.  Sinclair  vs.  Healy,  40  Pa.,  418.  14.  If 
a  vendee  purchase  with  knowledge  of  a  defect  of  title,  and 
take  no  covenant  against  it,  he  cannot  set  it  up  as  a  defence 
in  an  action  for  the  purchase  money.  Wilson's  Appeal^  109 
Pa.,  609. 

XXXII.  Neglect  to  prove  title  to  goods.  The  gen- 
erally accepted  doctrine  is  that  a  bona  fide  purchaser,  for  valu- 
able consideration,  without  notice  of  fraud,  from  one  who  has 
obtained  both  possession  and  property,  will  be  protected ;  but 
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mere  possession,  such  as  that  of  a  bailee  or  thief,  will  not 
enable  a  purchaser  to  acquire  title,  although  he  buys  in  good 
faith  and  pays  full  value.     Levy  vs.  Cooke ^  143  Pa.,  614. 

XXXIII.  Neglect  by  owner  of  equitable  title. 
Where  a  sale  was  made  of  land  by  a  party  having  the  legal 
title  and  holding  possession,  and  the  purchaser  paid  part,  and 
took  possession,  the  holder  of  an  equitable  title  not  recorded 
and  not  known  at  the  date  of  the  purchase  by  the  purchaser, 
can  only  recover  the  land  by  reimbursing  such  purchaser 
the  amount  paid  by  him.      Youst  vs.  Mertin,  3  S.  &  R.,  423. 

XXXIV.  Neglect  of  vendee.  i.  A  purchaser  with 
notice  of  an  equitable  title  in  another,  acquires  no  title  against 
the  creditors  of  the  real  owner.  Asch  vs.  Mcllvaine,  5  Phila., 
45.  2.  Where  the  vendor  of  land  has  acted  bona  fide  ^nA 
with  reasonable  care,  and  the  vendee  refuses  to  carry  out  the 
terms  of  the  sale,  the  measure  of  damages  is  the  difference  of 
price  on  the  re-sale.  But  such  re-sale  must  not  be  wantonly 
delayed,  while  the  land  is  notoriously  falling  in  price,  or  the 
business  is  managed  negligently.  Ashcom  vs.  Smith,  2 
P.  &  W.,  219.  3.  The  purchaser  of  goods  sold  and  deliv- 
ered will  not  be  relieved  from  liability,  because  another  person 
has  made  himself  responsible  therefor,  unless  the  goods  were 
sold  under  an  agreement  that  the  purchaser  should  not  be 
liable.  Brewer  vs.  Warner,  126  "Pa.,  ^  151.  4.  If  the  vendee, 
during  the  negotiation,  wilfully  misstated  a  material  fact,  and 
thus  misled  the  vendor,  and  induced  him  to  sell  at  a  lower 
price,  the  contract  would  be  void.  Harris  vs.  Tyson,  24  Pa., 
347.  5.  Insolvency  of  the  vendee  and  his  knowledge  of  it,  are 
not  alone  such  fraud  as  will  enable  the  vendor  to  rescind  and 
replevy  the  goods  after  they  have  come  fairly  and  fully  into 
the  hands  of  the  vendee.  To  avoid  the  sale,  there  must  be 
artifice,  trick  or  false  pretence  as  a  means  of  obtaining  posses- 
sion, and  bad  faith  and  intent  at  the  time  to  defraud  the  vendor. 
Rodman  vs.  T/ialfieimer,  75  Pa.,  232.  6.  A  vendee,  under 
contract  to  pay  the  purchase  money  of  land  on  delivery  of  the 
deed,  has  no  right  to  the  possession  before  payment  or  tender 
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ot  the  purchase  money  and  a  demand  for  the  deed.    Du  Bcis 

vs.  Bourn,  46  Pa.,  537. 

XXXV.  Negi-ect  of  vendor,  i.  The  intention  of  the 
parties  in  the  sale  and  purchase  of  an  article  controls.  The 
sale  of  a  coat  does  not  give  title  to  valuables  concealed  in  the 
pocket.  Huthmacher  vs.  Harris,  38  Pa.,  491.  2.  When  the 
vendor  &ils  to  comply  with  his  contract,  the  general  rule  for 
the  measure  of  damage  is  the  difference  between  the  market 
and  contract  price  of  the  article  at  the  time  of  the  breach. 
When  the  article  cannot  be  obtained  in  the  market,  the  meas- 
ure  is  the  actual  loss  the  vendee  sustains.  McHosews,  Fulmer, 
73  Pa.,  365. 

XXXVI.  Neglect  IN  WARRANTY  OF  goods,  i.  If  a  man 
buy  an  article  for  a  particular  purpose  made  known  to  the 
seller  at  the  time  of  the  contract,  and  rely  upon  the  judgment 
of  the  seller  to  supply  what  is  wanted,  there  is  an  implied 
warranty  that  the  thing  sold  will  be  fit  for  the  desired  purpose; 
fl/i5fr,  if  the  purchaser  relies  on  his  own  judgment.  Chester 
Steel  Co.  vs.  Brownscombe,  11  Lancaster  Review,  239. 
2.  When  goods  sold  with  a  warranty  of  quality  are  retained 
by  the  purchaser,  the  measure  of  damages  for  a  breach  of  the 
warranty  is  the  difference  between  the  market  value  of  the 
goods  contracted  for  and  that  of  the  goods  delivered.  Ogden 
vs.  Beatty,  137  Pa.,  197.  3.  The  false  assertion  of  the  sound- 
ness of  a  chattel  by  a  vendor,  who  at  the  time  knows  that  his 
assertion  is  false,  is  such  a  fraud  upon  the  vendee  as  will 
entitle  him  to  a  rescission,  and  it  is  immaterial  whether  or  not 
the  assertion  amounted  to  a  warranty.  Nelson  vs.  Martin,  105 
Pa.,  229.  4.  A  sale  of  chattels  by  sample,  without  fraud,  or 
other  circumstances  fixing  the  character  of  the  sample  as  a 
standard  of  quality,  does  not  imply  any  warranty  of  quality,  but 
only  that  the  goods  shall  correspond  with  the  sample  in  kind 
Selser\s.  Roberts,  105  Pa.,  242.  5.  In  the  absence  of  deceit 
and  express  warranty  by  a  vendor,  mere  representations  as  to 
the  quality  of  the  thing  sold  do  not  constitute  a  warranty,  and 
are  evidence  of  none.  In  a  sale  of  personal  property  on  inspec- 
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tion,  where  the  vendee's  means  of  knowledge  are  equal  to  the 
vendor's,  the  vendor  does  not  contract  that  the  thing  sold  is  of 
the  species  contemplated  by  the  parties.  Shisler  vs.  Baxter^  109 
Pa.,  443.  6.  Where  an  article  is  contracted  for  to  be  used  in 
a  particular  manufacture,  there  is  an  implied  warranty  that  it 
shall  be  suitable  for  that  purpose.  Ulrich  vs.  Storer,  24  Pitts- 
burg Journal,  147.  7.  A- vendor  of  goods  is  not  answerable 
for  their  quality,  unless  he  has  expressly  warranted  them,  or 
has  been  guilty  of  fraudulent  representation,  or  affirmation  of 
a  quality  known  to  be  false.  To  create  an  express  warranty, 
it  is  not  necessary  to  use  the  word  "  warrant,"  if  the  words 
employed  are  tantamount  to  it,  and  not  equivocal.  No  express 
warranty  arises  from  a  mere  unfounded  naked  affirmation  of 
soundness  in  the  sale  of  a  chattel.  Weimer  vs.  Clement^  37 
Pa. I  147.  8.  It  is  a  general  rule,  that  in  a  sale  of  goods  by 
sample,  the  vendor  warrants  the  quality  t>f  the  bulk  to  be  equal 
to  that  of  the  sample.  In  Pennsylvania  this  rule  is  eschewed, 
and  a  sale  by  sample  becomes  a  guarantee  only  that  the  article 
delivered  shall  follow  its  kind  and  be  simply  merchantable.  To 
constitute  a  warranty  no  special  form  of  words  is  necessary. 
West  Republic  Mining  Co.  vs.  Jones ^  108  Pa.,  65. 

XXXVII.  Neglect  in  weight  of  goods.  The  statutory 
ton  in  Pennsylvania,  except  in  coal  in  Philadelphia,  is  2000 
pounds,  and  upon  a  sale  of  goods  by  the  ton,  it  is  not  compe- 
tent to  prove  that  by  the  custom  of  a  particular  trade  2240 
pounds  constitute  a  ton.     Harrison  vs.  Mora^  26  W.  N.,  97. 

Verdict. 

I.  Neglect  in  amending,  i.  While  the  court  has  the 
power  to  amend  a  verdict  so  as  to  make  it  conform  to  the 
intention  of  a  jury,  it  cannot  to  meet  the  supposed  equities  of 
the  case  substitute  a  verdict  of  its  own.  Grim  vs.  Reinbold^ 
3  Northampton  Co.,  297.  3  Lackawanna  Jurist,  135. 
2.  Before  a  verdict  is  publicly  announced  and  recorded,  the 
jury  may  change  it,  even  though  they  had  previously  sealed  it 
and  had  separated,  there  being  no  evidence  that  the  jury  had 
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acted  improperly.     Thomas  vs.  Upper  Merum^  7  Montgomery 

Co.,  193.     10  Pa.  County,  414. 

II.  Neglect  in  amount.  Where  the  foreman  of  a  jury 
makes  a  plain  mistake  in  the  amount  of  a  verdict,  the  court 
may  refer  the  matter  back  to  the  jury  to  correct  the  mistake, 
if  the  jury  has  not  been  discharged.  Philadelphia  vs.  Pepper, 
17  Phila  .  332. 

III.  Neglect  of  charge  of  court.  If  a  verdict  is 
contrary  to  the  charge  of  the  court  on  a  question  of  law,  it 
must  be  set  aside  no  matter  how  often  it  be  rendered.  Hauh 
ard  Express  Co.  vs.  Wile,  64  Pa.,  201. 

IV.  Neglect  in  awarding  excessive  damages,  i.  A 
verdict  will  be  set  aside,  where,  according  to  the  clear  pre- 
ponderance of  testimony,  the  damages  awarded  for  injury  to 
land  were  unreasonable  and  excessive.  Griffiths  vs.  WHkes- 
barre,  6  Kulp,  505.  2.  It  is  the  imperative  duty  of  the  court 
to  protect  parties  litigant  from  exorbitant  damages,  whether 
they  be  against  a  corporation  or  an  individual ;  and  it  is  the 
duty  of  juries  to  decide  cases  for  damages  against  corporations 
precisely  the  same  as  they  would  if  it  were  a  suit  between 
individuals.     Musservs.  Ry,  Co,,  15  Pa.  County,  430. 

V.  Neglect  in  entering.  The  act  of  March  22,  1877, 
does  not  authorize  the  entry  of  a  verdict  for  defendant  as  a 
lien  against  plaintiff  in  the  judgment  index.  Deacon  vs,  Green- 
field, 26  W.  N.,  264. 

VI.  Neglect  in  form,  i.  A  verdict,  irregular  by  a 
mistake  apparent  on  its  face,  may  be  amended  after  judgment 
Barclay  vs.  Kerr,  no  Pa.,  130.  2.  Where  a  verdict  of  a 
jury  is  informal  or  defective,  and  the  intention  of  the  jury  is 
apparent,  but  the  attention  of  the  court  is  not  called  to  the 
error  at  the  time,  the  court  can,  afterwards,  on  application, 
order  the  amendment,  nunc  pro  tunc,  Huckenstein  vs.  Jolly, 
32  Pittsburg  Journal,  331.  3.  Where  the  court  has  any 
elements  from  which  it  can  fairly  expound  the  verdict,  and 
carry  out  its  substantial  finding,  the  appellate  court  is  not  dis- 
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posed  to  scrutinize  its  exercise  of  the  power  of  amendment 

with  much  nicety.     Keen  vs.  Hopkins,  48  Pa.,  445. 

VII.  Neglect  in  framing,  i.  A  verdict  erroneous  in 
form  may  be  amended  by  the  court.  McCauley  vs.  McCatdey, 
4  W.  N.,  402.  2.  In  cases  of  fraud  and  for  the  correction  of 
the  misprision  of  a  clerk,  the  lapse  of  time  appear  to  be  no  bar 
to  the  reformation  of  a  record.  An  objection  to  the  verdict 
should  not  be  delayed.  Smoltz  vs.  Hancock,  118  Pa.,  5^0. 
3.  The  power  of  a  judge  to  put  a  verdict  into  form  so  as  to 
make  it  express  the  real  finding  of  the  jury  is  settled,  but  he  is 
without  power  so  to  mould  a  verdict,  in  accordance  with  his 
views  as  in  effect  to  make  it  a  new  verdict.  Clouser  vs. 
Patterson,  122  Pa.,  372.  4.  The  general  po\|br  of  the  court  to 
amend  a  verdict  so  as  to  make  it  conform  to  the  verdict  actually 
rendered,  is  inherent  in  the  court,  and  where  the  rights  of 
third  parties  have  not  intervened,  it  is  not  limited  as  to  time. 
It  rests  in  the  sound  discretion  of  the  court,  and  is  not  the  sub- 
ject of  appeal  or  writ  of  error.  Cokn  vs.  Scheuer,  1 15  Pa.,  178. 
Cope  vs.  Kidney,  Idem,  228. 

VIII.  Neglect  to  record,  i.  The  verdict  recorded  in 
court  is  the  only  proper  verdict.  The  paper  verdict  returned 
by  the  jury  is  not  evidence,  nor  is  it  to  be  filed  or  preserved. 
Dorrick  vs.  Reichenbach,  10  S.  &  R.,  84.  2.  A  juror  has  a 
right  to  dissent  from  a  verdict  before  it  is  recorded,  whether 
the  jury  is  polled  or  not ;  and  if  he  does  so  dissent,  there  is 
no  valid  judgment.     Scott  vs.  Scott,  1 10  Pa.,  387. 

IX.  Neglect  in  rendering,  i.  The  courts  have  the 
right  to  set  aside  a  verdict  in  a  criminal  case,  where  the  judge 
thinks  it  was  against  the  weight  of  evidence.  Comm.  vs.  Plait, 
24  Pittsburg  Journal,  82.  2.  Where  the  verdict  of  a  jury  is 
not  altogether  against  the  evidence,  but  is  warranted  by  any 
portion  of  the  testimony,  the  court,  though  believing  the 
verdict  is  against  the  weight  of  the  evidence,  is  not  at  liberty 
tor  set  it  aside  for  the  purpose  of  granting  a  new  trial.  Dcysher 
vs.  HUsinger,  2  Woodward's  Decisions,  1 53.  Brown  vs.  R.  R,, 
Idem,  144.    Becker  vs.  Maurer,  Idem,  264.     Keimvs.  Manker, 
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Idem,  412.  3.  Wh^  juries  are  so  palpably  r^ardless  of 
their  duty,  and  of  the  sanctity  of  their  oaths,  that  they  permit 
their  verdicts  to  be  rendered  in  obedience  to  their  prejudices 
or  their  sympathies,  the  trial  court  should  deal  with  them  in  a 
firm  and  decisive  manner,  and  should  reject  their  erroneous 
verdicts  without  hesitation  and  delay.  Hdden  vs.  R.  R.^  169 
Pa.,  I.  4.  A  verdict,  after  being  recorded,  may  be  amended 
by  the  court,  so  as  to  make  it  conform  to  that  actually  ren- 
dered by  the  jury.  Ivens'  Appeal,  33  Pa.,  237.  5.  In  a 
criminal  case,  the  jury  are  the  judges  both  of  the  law  and 
fact,  and  are  not  bound  by  the  opinion  of  the  court  upon  the 
law.  The  verdict  may  be  contrary  to  the  instructions  of  the 
court  upon  the  law.  Kanews.  Comm,,  89  Pa.,  522.  6.  Where 
a  verdict  is  inconsistent  and  against  the  binding  instruc- 
tions of  the  court,  it  will  be  set  aside.  Also,  where  its 
performance  is  impossible.  Le  Van  vs.  R,  R.,  5  W.  N., 
293.  Bmci  vs.  Maulsberry,  14  Lancaster  Bar,  194. 
7.  A  verdict  rendered  against  the  charge  of  the  court  in  point 
of  law,  must  be  set  aside,  whether  the  charge  was  right  or 
wrong.  Loan  Co,  vs.  Conover,  5  Phila.,  153.  8.  The  faxX 
that  a  defendant  charged  with  crime  happens  to  be  absent  from 
the  court  room  when  the  jury  return  a  verdict  of  guilty,  is  no 
ground  for  a  motion  in  arrest  of  judgment  Lynch  vs.  Comm,, 
88  Pa.,  189.  9.  Where  a  verdict  is  rendered  against  the 
binding  instructions  of  the  court,  a  new  trial  should  be  granted, 
even  though  it  may  be  possible  that  the  court  erred  in  such 
instructions.  McDade  vs.  Campbell,  2  Kulp,  325.  10.  A 
verdict  taken  against  two  or  more  defendants,  when  the  evi- 
dence will  justify  a  verdict  against  one  only,  may  be  corrected 
on  a  motion  for  a  new  trial  by  judgment  being  entered  against 
one  only.  Peart  vs.  Prosser,  6  Lancaster  Bar,  No.  48. 
I'l.  The  reception  of  a  verdict  after  the  actual  adjournment  of 
the  court  is  erroneous.  Giving  the  order  to  adjourn,  and 
rising  preparatory  to  separation,  is  not  actual  adjournment,  if 
the  judges  are  still  on  the  bench,  and  parties  remain.  Person 
vs.  Neigh,  52  Pa.,  199.  .  12.  Where  a  judge  instructs  a  jury 
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that,  upon  the  whole  evidence,  their  verdict  ought  to  be  for  the 
defendant,  he  should  not  permit  a  verdict  to  be  given  for  the 
plaintilT,  nor  allow  the  jury  to  retire  until  it  had  given  a  verdict 
according  to  his  instructions.  Wade  vs.  Fahrig,  4  Penny- 
packer,  252.  13.  If  a  jury  include  in  their  verdict  more  than 
the  issue,  the  residue  will  be  rejected  as  surplusage  and  will 
not  vitiate.     Wall  vs.  Ass'n,  2  Lancaster  Bar,  No.  41. 

X.  Neglect  to  reverse.  After  the  trial  and  decision 
of  a  case  on  its  merits,  a  court  of  errors  ought  not  to  reverse 
for  merely  formal  mistakes,  where  substantial  justice  has  been 
done  according  to  law.  Lycoming  Ins.  Co.  vs.  Sailer,  67 
Pa.,  118. 

XL  Neglect  to  set  aside,  i  .  It  is  too  late  to  move  to 
set  aside  a  verdict  as  defective  after  the  court  has  recorded  it 
and  discharged  the  jury.  Lehman  vs.  Hildebrand,  10  Lan- 
caster Review,  249.  2.  Where  a  jury  finds  a  verdict  contrary 
to  the  evidence  and  to  the  instructions  of  the  judge,  the  remedy 
is  by  the  court  below  granting  a  new  trial,  and  not  by  a  writ 
of  error.  The  verdict  in  such  case  should  be  set  aside.  The 
omission  to  do  this  is  not  the  subject  of  error.    Hanover  R.  R. 

vs.  Coyle.sS  P^m  396. 

XII.  Neglect  in  special  verdict,  i.  A  special  ver- 
dict must  contain  all  facts  essential  to  decision,  which  cannot 
be  supplied  by  reference  to  the  charge  of  the  court  below. 
Craven  vs.  Gearhart,  i  W.  N,,  257.  2.  A  special  verdict 
must  state  &cts  essential  to  the  entry  of  a  judgment  on  it.  It 
cannot  be  aided  by  intendment  or  a  reference  to  extrinsic  facts 
appearing  upon  the  record.  Kincaid  vs.  Sckultz,  21  Pitts- 
btirg  Journal,  172.  Twigg  vs.  Treacy,  Idem,  226.  3.  What 
is  not  found  by  a  special  verdict  will  be  taken  not  to  exist  If 
the  special  verdict  be  defective  or  uncertain,  no  judgment  can 
be  entered  on  it ;  it  must  be  set  aside  and  a  venire  de  novo 
awarded.  Lowe  vs.  Stocker,  61  Pa.,  347.  4.  It  is  essential  to 
a  special  verdict  that  it  contains  all  the  facts  upon  which  the 
judgment  of  the  court  is  to  rest.  Nothing  is  to  be  taken  by 
implication  or  intendment.     McCormick  vs.  Ins.  Co.,  163  Pa., 
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184.     Pittsburg  R,  R,  vs.  Evans,  53  Pa.,  250.      Vansyckd  vs. 

Stewart,  yj  Pa.,  124, 

XIII.  Neglect  to  find  a  specific  sum.  A  verdict  in 
an  action  of  debt  finding  no  specific  sum  is  void,  and  a  judg- 
ment thereon  will  be  reversed  on  that  ground  alone.  Miller 
vs.  Hower,  2  R.,  53.  WJutesides  vs.  Russell,  8  W.  &  S.,  47. 
Schmertz  vs.  Skreeve,  62  Pa.,  457. 

XIV.  Neglect  in  transferring.  A  verdict  rendered 
in  one  county  cannot  be  transferred  to  another  county  for  the 
purpose  of  a  lien,  as  in  the  case  of  a  judgment.  The  exem- 
plification of  the  record  in  such  case  filed  in  the  second 
county  was  properly  stricken  off.  Bailey  vs.  Eder,  90 
Pa.,  446. 

XV.  Neglect  bv  uncertainty.  A  verdict  is  not  good, 
unless  it  carries  certainty  upon  its  face,  or  refers  to  things  by 
which  it  may  be  made  certain.  Smith  vs.  Jenks,  10 
S.  &  R.,  1 54* 

Vessels.     See  "  Boats,"  "  Steamboats,"  "  Ships." 

I.  Neglect  in  anchoring,  i  .  It  is  negligence  for  a  ves^ 
sel  to  anchor  at  night  in  mid-channel.  Ajace  vs.  Tug  Shaw, 
14  Phila.,  579.  2.  The  officers  of  a  vessel  are  negligent  in 
anchoring  near  the  middle  of  a  narrow  channel,  but  this  will 
not  excuse  the  negligence  of  a  tug-boat  in  not  keeping  oiT 
from  such  vessel,  where  there  was  room  to  do  so.  In  this 
case,  a  collision  resulted  and  cross-suits  were  brought  by  the 
owners  of  the  respective  vessels  against  each  other.  The 
court  allowed  half  damages  and  half  costs  to  the  libellant  in 
each  case.     Sloop  Nanticoke  vs.  Bark  MUligan,  15  Phila.,  430. 

II.  Neglect  to  unload  cargo.  When  the  master  of  a 
vessel,  by  reason  of  his  tardiness  in  discharging  the  cargo, 
prolongs  the  time  so  much  that  the  consignee  is  unable  to  get 
his  lighters  alongide  by  reason  of  the  freezing  of  the  river,  he 
will  not  be  entitied  to  demurrage.  Cacace  vs.  Snath,  16 
Phila.,  549. 
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III.  Neglect  in  unloading.  The  extent  of  duty  of  the 
owners  of  a  vessel  is  to  use  due  diligence  in  unloading  her.  If 
delay  is  necessarily  occasioned  by  the  previous  occupancy  of  the 
wharf  by  other  vessels,  no  damages  for  the  delay  can  be 
recovered.  Osage  vs.  Ridgway,  i8  Phila.,  560.  Sheppardvs. 
Ice  Co.,  3  W.  N.,  565. 

IV.  Neglect  in  monopolizing  channel.  Where  the 
channel  of  a  stream  becomes  tortuous  or  difficult,  and  other 
vessels  are  approaching,  a  vessel  should  take  that  position  in 
the  river  which  may  best  allow  them  to  pass  her.  Flannery  vs. 
The  Ontario,  4  Clark,  312. 

V.  Neglect  in  obstructing  channel.  Where  a  sunken 
barge  obstructs  a  channel,  it  is  the  duty  of  the  owner  to  remove 
it  speedily.  After  a  time,  it  may  be  treated  as  a  nuisance. 
McBride  vs.  The  Atlee,  15  Phila.,  438. 

VI.  Neglect,  resulting  in  collision.  i.  Where  a 
vessel  is  properly  moored  at  a  wharf  and  is  run  into  and 
injured  by  a  passing  vessel,  a  presumption  of  negligence  on  the 
part  of  the  moving  vessel  exists,  and  unless  such  presumption 
is  repelled,  the  respondent  must  answer  in  damages.  Bacon 
vs.  The  Brady,  18  Phila.,  558.  2.  In  a  case  of  maritime  col- 
lision, where  both  vessels  were  in  fault,  a  decree  of  half  dam- 
ages was  entered.  In  a  collision  in  a  river,  where  the  libellant 
had  the  right  of  way,  the  respondent  is  liable  unless  he  proves 
that  the  libellant  disregarded  the  ordinary  rules  of  navigation. 
Where  the  testimony  as  to  the  fact  of  collision  is  in  direct  con- 
flict, the  doubt  may  be  fairly  resolved  in  favor  of  either  vessel. 
Pierrepont  vs.  The  Mary  Morgan,  1 5  Phila.,  436.  William 
Marshall  vs.  The  Bessie  Morris,  Idem,  458.  Warren  vs.  The 
Maryland,  Idem,  466.  3.  A  schooner  having  the  right  of  way, 
had  the  right  to  presume  that  an  approaching  bark  would 
respect  her  right  and  display  unusual  care.  If  two  vessels 
under  steam  are  crossing  so  as  to  involve  risk  of  collision,  the 
vessel  which  has  the  other  on  her  starboard  side  shall  keep 
out  of  the  way.  Weeks  vs.  The  Ephrussi,  18  Phila.,  563. 
Helena  vs.  The  Lord  O'Neil,  Idem,  564. 
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VII.  Neglect  to  construct.  In  an  action  of  covenant 
for  fiulure  to  perform  an  agreement  to  construct  and  deliver  a 
vessel  in  a  specified  time,  the  measure  of  damages  is  the  differ- 
ence between  the  profits  the  plaintiff  might  have  earned  with 
the  vessel,  if  completed,  and  the  profits  he  might  have  earned 
by  hiring  other  vessels.  Wood  vs.  Derbyshire^  2  Delaware 
Co.,  247. 

VIII.  Neglect  in  altering  course,  i  .  It  is  the  duty 
of  a  sailing  vessel  when  approaching  a  steamer,  to  keep  her 

*  course.  Belgenland,  In  re^  14  Phila.,  567,  495.  2.  A  sailing 
vessel  ahead  has  no  right  to  change  her  course  without  refer- 
ence to  the  position  of  an  overtaking  steamer  or  other  vessel, 
so  as  to  permit  the  risk  of  a  collision.  She  should  not  attempt 
to  cross  the  bows  of  the  steamship  under  such  circumstances. 
Schooner  Ellen  Holgatews.  Steamer  IlHnaiSy  13  Phila.,  470. 

IX.  Neglect  to  change  course.  When  a  vessel  attempts 
to  cross  the  bow  of  another  which  has  the  right  of  way,  the 
latter  should  do  all  in  her  power  to  avoid  a  threatened  collis- 
ion. She  is  not  bound,  however,  to  change  her  course,  unless 
there  is  evident  danger  of  such  an  event,  nor  will  she  be  held 
liable  for  an  honest  miscalculation  of  the  speed  of  the  two 
vessels  and  their  distance  apart.  Gettysburg  vs.  The  Davis,  16 
Phila.,  566. 

X.  Neglect  in  crowding  into  dock.  It  is  negligence 
for  a  vessel  to  crowd  into  a  dock  to  the  injury  of  vessels  which 
may  be  moored  there.  Damages  may  be  awarded  in  such  case. 
McMahm  vs.  The  Hall,  15  Phila.,  457, 

XI.  Neglect  in  detaining.  The  Board  of  Health  has 
not  an  unlimited  arbitrary  right  to  detain  a  vessel  after  there  is 
no  longer  an  appearance  of  malignant  disease  upon  it.  Sumr 
nervs.  Philadelphia,  i  Foster,  299. 

XII.  Neglect  in  managing  drawbridge.  The  admiralty 
court  has  jurisdiction  in  case  of  damage  by  a  drawbridge  to  a 
vessel  sailing  on  navigable  waters.  Etheridge  vs.  PhUadelphia^ 
17  W.  N.,  224. 

XIII.  Neglect  to  iNstmE.     Where  the  widow  and  heirs 
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of  a  decedent  requested  the  executor  not  to  insure  a  vessel  held 
by  the  estate,  the  executor  will  not  be  held  liable  for  neglect  to 
insure.  Seaton's  Appeal,  24  Pittsburg  Jonmal,  1 20. 

XIV.  Neglect  in  fiung  libel  for  damages.  A  libel 
for  damages  done  to  the  cargo  may  be  filed  even  after  the 
vessel  has  made  one  or  two  voyages  subsequent  to  the  injury 
being  received.  Admiralty  has  jurisdiction  to  enforce  such  a 
claim  against  the  vessel.    Knoxws.  The  Ninetta,  3  Clark,  173. 

XV.  Neglect  to  display  lights,  i  .  Under  the  federal 
statutes,  a  sailing  vessel  must  exhibit  a  lighted  torch  at  night 
upon  the  approach  of  a  steam  vessel  Algiers,  In  re^  18 
W.  N.,  143.  2.  It  is  the  duty  of  all  vessels  to  carry  the 
sigrnal  lights  required  by  law,  and  when  two  are  blamable  for  ' 
a  violation  of  duty  and  a  collision  occurs,  they  must  share  the 
loss.  Elliott  ws.  Volunteer,  7  VYiildi,,  568.  3.  The  enactment  by 
congress,  that  every  sailing  vessel  shall  on  the  approach  of  any 
steam  vessel  during  the  night-time  show  a  lighted  torch,  does 
not  apply  in  every  case  in  which  such  boats  pass  near  to  each 
other.  Where  the  cause  of  the  collision  of  a  steamer  with  a 
schooner  was  a  mistaken  movement  of  the  steamer,  after  the 
schooner's  green  light  had  been  sighted,  the  steamer  was  con- 
demned as  responsible,  though  no  torchlight  had  been  shown 
by  the  schooner.  Tonawanda,  In  re,  1 1  Phila.,  5 16.     4.  Where 

a  collision  occurred  in  mid-ocean  between  a  steamer  which  was 
running  at  full  speed  when  the  night  was  dark  and  foggy,  and 
a  schooner  which  failed  to  display  a  torch,  held,  that  the 
schooner  was  guilty  of  contributory  negligence.  Held,  that 
half  damages  only  should  be  allowed,  and  that  the  costs  should 
be  apportioned.  McLaren  vs.  The  Pennsylvania,  18  Phila.,  525. 

5.  The  failure  of  a  schooner  to  display  a  torch,  as  required  by 
statute,  must  be  taken  as  a  contributory  cause  in  case  of  an 
accident,  unless  it  is  clearly  shown  that  its  not  being  lit  could 
have  had  no  effect.  Excessive  speed  in  a  steamer  may  also  lead 
to  a  collision.  John  H,  McLaren  vs.  Steamer  Pennsylvania,  15 
Phila.,  452.  Samuel  Cain  vs.  Steamship  Roman,  15  Phila.,  503. 

6.  Under  marine  law  and  Qustom,  certain  lights  or  torches  are 
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to  be  used  at  night  by  vessels  on  approaching  each  other.  If 
a  vessel  fails  to  display  the  proper  light,  and  a  collision  results, 
the  owner  of  such  vessel  is  liable  in  damages.  Margaret,  In  re, 
6  W.  N.,  304.  7.  It  would  seem  that  though  a  sailing  vessel 
is  not  bound  to  carry  lights  at  sea,  yet  if  a  collision  occurs 
occasioned  by  their  absence,  the  party  thus  in  fault  will  be  held 
liable.  Osprey  vs.  The  Delaivarey  5  Clark,  172.  8.  The  failure 
to  display  the  exact  statutory  light  by  a  vessel  at  anchor,  is 
not  sufficient  contributory  negligence  to  prevent  recovery  of 
damages  for  a  collision  occasioned  by  the  reckless  navigation 
of  the  other  vessel.  Scottish  Bride  vs.  Kelly,  8  Phila.,  151. 
9.  Where  a  vessel  is  lying  near  to  but  is  not  moored  to  a 
wharf,  or  with  vessels  at  a  wharf,  without  a  signal  light  hoisted 
on  dark  nights,  she  must  take  the  consequences  of  collision 
with  another  vessel  moving  prudently  to  her  accustomed  berth 
Stiles  vs.  The  John  Stevens,  4  Clark,  281. 

XVI.  Neglect  to  keep  a  proper  lookout,  i.  It  is 
the  duty  of  a  vessel  to  keep  a  proper  lookout  at  the  bow,  if  a 
man  can  safely  stand  there.  When  the  night  is  dark,  it  is 
especially  important  to  maintain  a  vigilant  watch.  It  is  negli- 
gence for  a  steamer  to  run  at  such  a  rate  of  speed,  that  the 
dashing  of  the  waves  over  the  bow  makes  it  impossible  for  a 
man  stationed  there  to  see  ahead.  Luna  vs.  Belgenland,  14 
Phila.,  495,  567.  2.  A  failure  to  keep  a  proper  lookout, 
whereby  the  libellant  failed  to  discover  the  respondent  until  a 
collision  was  imminent,  is  such  contributory  negligence  as  will 
justify  an  award  of  only  half  damages.  When  a  collision  has 
occurred,  it  is  the  duty  of  each  vessel  to  endeavor  to  ascertain 
the  extent  of  the  injury  to  the  other,  and  the  necessity  for  help. 
It  was  gross  negligence  to  entrust  the  lookout  of  a  steamer  in 
a  fog  to  an  inexperienced  boy.  Schooner  Huddell  vs.  Bark 
Hayward,  15  Phila.,  440.     Uppincott  vs,  Pottsville,  Idem.^j^, 

XVII.  Neglect  in  mooring,  i.  The  vessel  mooring 
must  make  use  of  the  ordinary  care  which  the  safety  of  others 
ordinarily  demands,  under  the  circumstances.  The  right  of 
moorage  is  protected  by  requiring  vessels  in  motion  to  steer 
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jclear  of  those  moored,  so  as  not  to  strike  them  nor  injure  them 
by  their  swell.  Brown  vs.  SUme^  5  Clark,  75.  2.  While  the 
right  of  mooring  vesseb  at  public  wharves  should  be  pro- 
tected, it  is  to  be  exercised  with  due  regard  to  the  necessities 
of  passing  vessels.  A  vessel  is  not  chargeable  with  contribu- 
tory negligence  in  a  collision,  where  her  improper  position  was 
the  result  of  a  previous  collision  in  which  she  was  not  to 
blame.  (XNeilws,  The  St  Lawrence^  31  Pittsburg  Journal,  286. 
3.  It  is  negligence  to  take  a  barge  into  a  dock  between  two 
large  steamships  lying  close  together,  their  bows  almost  touch- 
ing, when  it  is  known  that  one  of  them  is  liable  to  ''  list  '*  or 
careen  towards  the  other.  Ward  vs.  The  Behera^  14 
Phila.,  582. 

XVIII.  Neglect  in  navigating.  The  incautious  naviga- 
tion of  a  moving  vessel  in  a  place  that  requires  cautious  move- 
ment, is  negligence,  and  often  results  in  collision.  Scottish 
Bride  vs.  Anthony  Kelley^  Leg.  Gaz.  Report,  289. 

XIX.  Neglect  to  protect  passengers.  No  punish- 
ment higher  than  a  reprimand  can  ever  be  inflicted  upon  a 
passenger  without  a  conference  between  the  officers  of  a  ship 
and  an  entry  of  the  &icts  in  the  log-book.  Krauskopp  vs.  Ames^ 
4  Clark,  100. 

XX.  Neglect  in  passing  each  other.  A  sailing  ves- 
sel ahead  has  no  right  to  change  her  course  or  alter  her  tack, 
without  reference  to  the  position  of  a  steamer  or  other  over- 
taking vessel,  so  as  to  permit  the  risk  of  a  collision.  Ellen 
Holgate  vs.  The  Illinois^  25  Pittsburg  Journal,  157. 

XXI.  Neglect  in  passing  moored  vessels.  It  is 
incumbent  upon  a  vessel  approaching  another  moored  at  its 
usual  landing  place  to  steer  clear  of  it  and  avoid  a  collision. 
Ross  vs.  Grubbs,  30  W.  N.,  198. 

XXII.  Neglect  to  make  seaworthy,  i.  The  defendant 
in  an  action  on  a  general  average  bond  may  show  as  a  defence 
thereto  that  the  loss  was  caused  by  the  unseaworthiness  of  the 
vessel.  Cheraw  R.  R.  vs.  Broadway,  109  Pa,,  432.  2.  In 
the  contract  of  carriage  by  water,  there  is  no  warranty  of  sea- 
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worthiness,  as  in  a  policy  of  insurance.  To  entitle  the  carrier 
to  recover  his  freight,  he  need  not  prove  that  the  master  and 
crew  were  competent  and  sufficient.  He  is  responsible  only  if 
their  unfitness  contributed  to  produce  the  injury.  Hays  vs. 
Mllar,  18  Pittsburg  Journal,  294. 

XXIII.  Neglect  to  observe  signals.  Where  two  ves- 
sels proceeded  up  the  river,  one  of  them  slightly  in  advance  of 
the  other,  the  one  in  advance  signalled  that  she  was  about  to 
cross  the  stream.  She  attempted  to  do  so,  but,  fearing  danger, 
stopped,  and  a  collision  resulted.  Held,  that  the  fault  lay  entirely 
with  this  vessel.     Gratitude  vs.  Tlie  Eutaw^  15  Phila.,  463. 

XXIV.  Neglect  in  steering,  i.  A  vessel  in  motion 
must  steer  clear  of  one  moored,  or  at  anchor ;  and  in  case  of 
injury  to  the  latter  from  the  former,  no  excuse  will  avail  but 
unavoidable  accident,  or  that  vis  major  which  no  human  skill 
or  precaution  can  guard  against  or  prevent.  Baker  vs.  Lewis^ 
33  Pa,,  301.  2.  A  vessel  may  hold  her  course  in  a  navigable 
stream  without  regard  to  a  fisherman's  net,  if  the  master  act 
without  wantonness  or  malice  and  do  no  unnecessary  dam- 
age. Fishery  is  an  acknowledged  right,  but  is  subordinate 
to  the  rights  of  navigation.  Cobb  vs.  Bennett ^  75  Pa.,  326. 
3.  If  two  sailing  vessels  have  the  wind  free,  or  abeam,  they 
must  both  keep  to  the  right.     Reeves  vs.  R,  R.,  30  Pa.,  462. 

XXV.  Neglect  TO  yield  THE  RIGHT  OF  WAY.  Under  the 
maritime  rules  for  preventing  collisions,  it  is  the  duty  of  a  ves- 
sel having  the  wind  on  her  port  side  and  being  the  over- 
taking vessel,  to  give  way  and  keep  out  of  the  way  of  another 
vessel.     French  vs.  Victoria,  10  Phila.,  292. 

See  "  Boats,"  "  Canal  Boats,"  '*  Steamboats." 

Viewers. 

I.  Neglect  to  act.  Where  the  court  appoints  viewers 
to  assess  damages  to  property-holders  by  the  opening  of  a 
street,  and  they  neglect  to  act,  the  court  will  recommit  the 
report  to  the  viewers  on  motion.  Poplar  Street^  In  re^  l 
Lancaster  Review,  29. 
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II.  Neglect  to  meet  pursuant  to  notice.  It  is  impera- 
tive, that  a  jury  of  viewers  upon  a  proposed  road  should  meet 
at  the  time  and  place  designated  in  the  notice  to  land  owners, 
before  commencing  its  view.  Lower  Merion^  In  re,  5  C.  P. 
Reporter,  249. 

III.  Neglect  of  notice  of  meeting,  i.  A  posted  notice 
of  the  time  and  place  of  meeting  of  viewers  to  assess  dam- 
ages, is  sufficient  notice  to  a  non-resident.  Carpenter  Street, 
In  re,  3  Walker,  286.  2.  The  omission  by  road  viewers  to 
state  the  date  of  their  meeting  to  view,  is  not  sufficient  of 
itself  to  set  aside  their  report,  if  it  appears  that  the  parties 
interested  had  due  notice  of  the  actual  view.  Limerick  Road 
Case,  I  Montgomery  Co.,  171.  3.  Where  viewers  are  appointed 
to  lay  out  a  road,  they  must  give  notice  of  the  time  and  place 
of  meeting,  otherwise  the  court  is  without  jurisdiction.  Shaw- 
han's  Petition,  4  Lancaster  Review,  255.  4.  Unless  the  report 
of  viewers  shows  affirmatively,  that  notice  of  the  place  of 
meeting  of  the  reviewers  was  given  to  the  most  active  of 
the  petitioners,  the  report  will  be  set  aside.  Saucon  Town- 
ship Road,  Lehigh  Valley  Rep.,  104.  5.  In  proceedings  to 
open  a  public  street  in  a  borough,  under  the  act  of  April  22, 
1856,  the  persons  whose  properties  are  to  be  affected  by  the 
opening  are  entitled  to  notice  of  the  time  and  place  of  meet- 
ing of  the  viewers.  Wilbur  Street,  In  re,  6  Montgomery 
Co.,  133. 

IV.  Neglect  in  report.  Where  viewers  are  appointed 
to  assess  damages  for  the  construction  of  a  railroad  and  the 
works  connected  therewith,  it  is  a  fatal  omission  not  to  state 
in  their  report,  that  they  made  a  just  allowance  for  the  advan- 
tage likely  to  result  to  the  landowner,  and  compared  the 
advantages  and  disadvantages.  Where  the  damages  are  grossly 
excessive,  the  court  below  may  set  aside  the  report  of  the 
viewers.     I%ila,  &  Erie  R.  R,  vs.  Cake,  95  Pa,,  139. 
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Wages. 

I.  Neglect  in  appropriating.  A  laborer  claiming 
J200  out  of  the  proceeds  of  an  execution  under  the  act  of 
April  9,  1872,  may  appropriate  payments  for  wages  made  to 
him  within  six  months  preceding  the  sale  to  wages  due  him 
prior  to  the  six  months.     Wagiur's  Appeal,  14  W.  N.,  104. 

II.  Neglect  in  assigning,  i.  An  assignment  of  wages 
to  be  earned  in  the  future,  executed  when  the  assignor  was 
not  in  the  employment  of  the  party  from  whom  payment  of 
the  wages  is  demanded,  is  void,  as  against  public  policy,  and 
will  not  be  enforced  by  the  courts.  Woodrifig  vs.  R,  R.,2 
Pa.  County,  465.  Lehigh  Valley  R.  R.  vs.  IVaodring,  116 
Pa.,  513.  19  W.  N.,  372.  Jermyn  vs.  Moffitt,  6  Lancaster 
Bar,  22.  2.  Labor  claims  for  wages  under  the  act  of  Apnl 
9,  1872,  and  its  supplement  of  June  12,  1878,  may  be  sold 
and  assigned,  and  the  assignee  invested  with  all  the  rights  of 
the  original  claimant.  Riddlesburg  Coal  Co.'s  Appeal,  114 
Pa.,  58.  3.  An  assignment  by  a  laborer  of  his  claim  need 
not  be  in  writing  to  make  it  binding.  A  contract  by  words  is 
equally  binding.  A  person  not  engaged  in  any  employment 
for  another,  and  not  under  contract  therefor,  cannot  make  a 
valid  assignment  of  all  wages  which  he  may  earn  in  the  future 
without  limit  as  to  time  or  amount.  Such  an  assignment  is 
against  public  policy  and  void.  Schlosser  vs.  Iron  Co,,  Lehigh 
Valley  Rep.,  6.     Woodring  vs.  R.  R,,  Idem,  357. 

III.  Neglect  in  attaching.  There  is  no  jurisdiction  in 
the  courts  to  permit  the  attachment  of  wages,  even  in  the  case 
of  non-residents.     Matson  vs.  Bryan,  26  W.  N.,  248. 

IV.  Neglect  in  claim,  i.  A  claim  for  wages  is  not 
entitled  to  a  preference  under  the  act  of  April  9,  1872,  when 
the  evidence  does  not  show  that  the  labor  was  in  and  about 


IN    PENNSYLVANIA  1/99 

Wages —  Continued, 

the  business  in  which  the  assignors  were  engaged,  or  in  and 
about  the  property  from  the  sale  of  which  the  fund  arose. 
ChilcTs  Estate,  135  Pa.,  214.  2.  A  claim  for  wages  for  labor 
should  specify  the  kind  of  labor.  It  will  suffice,  if  it  describes 
the  time  within  which  the  labor  was  performed  as  within  six 
months  immediately  preceding  the  proposed  sale.  Garretson 
vs.  Harris,  2  Pa.  Dist,  719. 

V.  Neglect  in  mode  of  payment,  i  .  An  employee  may 
waive  his  right,  under  the  act  of  May  20,  1891,  to  receive  his 
wages  in  cash,  and  may  validly  consent  to  receive  his  pay  in 
store  orders.  Hamilton  vs.  Jutte,  16  Pa.  County,  193.  2.  The 
reasonable  construction  of  the  act  of  June  29,  1 881,  is  that 
the  employee  may  decline  to  receive  anything  but  cash  or  an 
order  redeemable  in  cash,  in  payment  of  his  wages,  but  if  he 
does  receive  goods  in  payment,  he  waives  his  right  to  demand 
cash.  Row  vs.  Haddock,  14  Luzerne  Register, 508. 

VI.  Neglect  in  notice  of  claim,  i.  Four  ingredients 
must  appear  in  the  notice  served  on  the  sheriff  by  a  wage 
claimant  seeking  a  preference  :  (i)  That  the  labor  was  per- 
formed within  the  time  limited  by  statute.  (2)  That  it  was  per- 
formed in  a  business  defined  by  the  act.  (3)  That  the  prop- 
erty subject  to  the  preferred  lien  is  embraced  in  the  sheriff's 
levy.  (4)  The  amount  due  the  claimant.  "  Work  done  "  is 
not  a  sufficient  description  of  the  character  of  the  labor.  The 
lien  is  limited  to  the  specific  property  where  the  work  was 
done.  The  claim  must  state  the  process  of  execution.  The 
claim  is  not  affected  by  the  residence  of  the  claimant.  Allison 
vs,  Johnson,  92  Pa.,  3 14.  Pardee's  Appeal,  100  Pa.,  408.  Wackes 
vs.  Hoffaches,  2  York  Record,  105.  Crater  ws,  Deenur,  i  North- 
ampton Co.,  112.  Kauffman  vs.  Mosser,  3  Pa.  Dist.,  90. 
Coates  vs.  Wright,  Idem,  392.  McCleaster's  Assignment, 
Idem,  607.  Wolf  vs.  TUiinghast,  Idem,  388.  3.  Lackawaima 
Jurist,  209.  2.  A  notice  of  claim  for  preference,  which  does 
not  set  out  the  kind  of  business  in  which  the  defendant  is 
engaged,  is  defective.  Leinau  vs.  Albright,  28  W.  N.,  165. 
3.  Certainty  to  a  reasonable  intent  is  all  that  is  required  in 
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notices  to  the  sherifT  of  claims  for  wages  under  the  act  of  June 
I3»  1883.  It  is  the  better  practice  to  make  the  claim  under 
oath.  S/dves  vs.  Clousety  4  Pa.  County,  149.  Brown  vs. 
McFadden,  5  IcUm,  9.  4  Montgomery  Co.,  75.  4.  The  notice 
of  a  preferred  claim  for  wages  to  be  paid  out  of  the  proceeds  of 
the  sale,  should  be  full  and  precise.  The  claim  for  work  done 
after  the  levy  is  not  a  preferred  claim.  Brandon  vs.  Davis,  2 
Schuylkill  Record,  142.  Kindig  vs.  Atkinson^  Idetn^  244. 
5.  To  entitle  a  wage  claimant  to  preference  in  the  distribution 
of  the  proceeds  of  an  execution,  the  written  notice  to  the 
sheriff  should  show  :  (i)  The  process  by  which  the  goods  are 
under  execution.  (2)  The  amount  claimed  to  be  due  as  a 
preference,  which  must  not  exceed  II200.  (3)  That  such 
amount  is  claimed  as  a  lien  on  the  property  under  execution. 
(4)  The  character  of  the  labor  rendered  within  the  meaning  of 
the  statutes.  (5)  That  such  labor  or  service  was  performed 
in  a  business  carried  on  by  the  execution  debtor,  which  busi- 
ness must  be  within  the  scope  of  the  statutes.  (6)  The  time 
when  the  services  were  rendered,  which  must  not  exceed  six 
months  immediately  preceding  the  sale.  Sanger  vs.  Skinner^ 
16  W.  N.,  16.  Brown  vs.  Brown^  Lehigh  Valley  Rep.,  167. 
Leinau  vs.  Albright^  10  Pa,  County,  171.  Schwartz  vs.  Dan- 
nehower,  2  Montgomery  Co.,  19.  6.  The  wages  claimant 
must  set  forth  in  his  notice  all  those  facts  which  are  essential 
to  the  creation  of  a  valid  lien  upon  the  property  under  levy, 
and  if  the  notice  is  essentially  defective,  it  cannot  be  helped 
out  after  sale.  Neugass  vs.  Herskowicz^  4  Kulp,  431.  7.  A 
notice  in  writing  to  the  sheriff  of  a  claim  for  preference  for 
wages  under  the  act  of  April  9,  1872,  must  refer  to  the  pro- 
cess in  the  sheriff's  hands,  the  property  levied  on,  the  amount 
and  date  of  the  claim,  and  for  what.  Shields  vs.  Scott^  i 
Chester  Co..  123.  Bennett's  Estate^  i  Idem^  269.  8.  A 
laborer,  who  claims  a  preference  for  wages  under  the  act  of 
April  9,  1872,  must  comply  strictly  with  the  provisions  of  the 
act  in  regard  to  the  notice,  otherwise  he  will  have  no  priority. 
Roberts'  Appeal,  1 10  Pa.,  325.     9.  A  notice  in  writing,  at  any 
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time  before  the  actual  sale  of  the  property,  stating  the  amount 
claimed,  for  what,  and  out  of  what  estate,  is  sufficient  notice 
of  a  claim  for  wages  under  the  act  of  April  9,  1872.  Bennetts 
Estate,   2  York  Record,    126.     25   Pittsburg    Journal,  143. 
10.  Under  the  act  of  April  9,  1872,  the  notice  of  the  claim 
for  wages  must  be  in  writing,  and  delivered  to  the  officer 
executing  the  writ  before  a  sale  takes  place.    The  notice  must 
state  the  business  in  which  the  employer  was  engaged,  the 
kind  of  service  rendered  by  the  claimant,  whether  as  a  clerk, 
mechanic,  miner  or  laborer,  and  the  fact  that  a  lien  is  claimed 
upon  the  property  seized  by  the  officer,  also  the  particulars  of 
the  service    and   the  amount    claimed     Peiffer's    Estate,  6 
Luzerne  Register,  10 1.    Bennetfs  Estate,  y  Idem,  2.    11.  A 
notice,  under  the  act  of  April   9,  1872,  by  a  laborer,  miner, 
mechanic  or  clerk,  of  his  lien  not  exceeding  II200  for  labor  for 
services  rendered  within  six  months,  is  too  late  if  given  to  a 
constable,  after  the  sale  of  the  goods,  even  if  the  proceeds 
thereof  are  still  in  his  hands.     Allison  vs.  Johnson,  92  Pa., 
314.     12.  A  claim  for  wages  under  the  act  of  1872,  must  be 
made  to  the  sheriff  strictly  in  accordance  with  that  act.     An 
attorney  at  law  or  authorized  agent  of  the  claimant  for  wages 
can  sign  and  give  the  proper  notice  of  claim.     Claimants  of  a 
firm  are  not  entitled  to  a  preference  in  the  individual  estate  of 
a  partner.     Ulrich  vs.  Feaser,  2  Lancaster  Review,  25.     Hart- 
man's  Appeal,  Idem,  72.     13.  Any  person  who  claims   the 
benefit  of  the  wages  act  of  April  9,  1872,  must  bring  himself 
clearly  within  the  description  of  persons  who  are  entitled  to  its 
peculiar  and  special  advantages.  Elyws,  Stanton,  120  Pa.,  536 
VIL  Neglect  to  allow,     i.  The  act  of  April  9,  1872 
(wages  of  mechanics,  etc.),  does  not  apply  to  the  wages  of 
persons  employed  about  a  hotel.    Allen's  Appeal,  i\y.  Pa., 
302.     Sullivan's  Appeal,  yj  Pa.,   198.     2.  The  act  of  April 
9,  1872,  giving  certain  employees  priority  of  claim  for  wages, 
does  not  apply  to  a  farm  laborer.     Wages  of  labor  earned 
after  a  levy  on  personal  property  are  not  entitled  in  the  distri- 
bution to  have  priority  over  the  claims  of  the  execution  cred- 
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itor.  The  act  gives  preference  to  a  claim  for  wages  for  work 
performed  within  six  months  before  a  judicial  sale,  not  exceed- 
ing II200.  There  must  be  written  notice  of  the  claim  furnished 
the  sheriff  before  the  sale.  Solm^  Estate^  13  Phila.,  359. 
Schwartz  vs.  Banks^  Idem^  540.  Kindig  vs.  Atkinson^  Idem^ 
542.  Boyer  \s.  Renninger^  2  Northampton  Co.,  335.  Balcom 
vs.  Moon,  17  W.  N.,  219.  3.  A  laborer  by  the  week,  at  a 
fixed  rate,  but  for  an  unspecified  time,  is  bound  by  an  engage- 
ment that  if  he  quit  the  employment  without  giving  the  notice 
agreed  upon,  he  shall  forfeit  the  pay  due  him  when  so  quitting. 
PottsviUe  Iron  Co,  vs.  Good,  116  Pa.,  385.  4.  The  skilled 
employee  of  a  florist  has  no  preferred  claim.  He  is  not  a 
laborer,  in  the  view  of  the  act.  ffaender  vs.  Hoffman,  4  W.  N., 
171.  3.  A  claim  for  wages  is  not  preferred  to  a  judgment 
entered  before  the  work  was  done.  Schnapp's  Appeal,  i 
W.  N.,  149. 

VIII.  Neglect  to  claim,  i.  The  relinquishment  by  a 
&ther  to  his  minor  son  of  his  right  to  the  son's  earnings,  may 
be  implied  from  circumstances.  Beaver  vs.  Bare,  104  Pa.,  58. 
2.  Mechanics,  miners  and  laborers  claiming  their  wages  under 
the  act  of  April  9,  1872,  must  give  notice  in  writing  to  the 
oflFicer  executing  the  process  before  the  actual  sale  of  the  prop- 
erty, otherwise,  there  is  no  lien.  No  lien  exists  for  wages 
earned  after  the  property  was  levied  on.  Corry  Bank  vs.  CkUds, 
10  Phila.,  482.  2  Foster,  186.  Schrader  vs.  Burr,  Idem,  263. 
Uvingood's  Appeal,  17  W.  H.,  420.  3.  It  is  entirely  incredi- 
ble that  a  domestic  servant,  having  no  other  means  of  support 
but  her  wages,  would  remain  in  service  for  three  years  and 
receive  but  a  trifling  proportion.  Coulston's  Estate,  161  Pa., 
1 54.  4.  Where  a  domestic  servant  has  made  no  demand  for 
payment  of  wages  for  a  long  period  after  the  termination  of 
such  service,  the  inference  is  either  that  the  wages  have  been 
paid,  or  the  services  were  gratuitous ;  but  such  presumption 
does  not  arise,  where  the  servant  has  continued  in  the  service 
of  the  decedent  until  his  death,  and  made  the  demand  after 
such  death.    Clayton's  Estate,  4  Montgomery  Co.,  i  yj.    Cooper's 
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Estate,  19  Phila.,  203.  Dunwoadfs  Estate,  16  Phi  la.,  2. 
McConnelts  Appeal,  97  Pa.,  31.  Houck  vs.  Houck,  99  Pa., 
5.  Where  a  stale  claim  for  alleged  wages  due  for  domestic 
service  is  presented  against  a  decedent's  estate,  suspicion  is 
aroused  at  once,  and  the  claim  must  be  sustained  by  clear 
and  satisfactory  evidence  to  be  allowed.  Coidston's  Estate,  10 
Montgomery  Co.,  20.  6.  An  agreement  by  a  laborer  to  waive 
the  proviso  exempting  wages  from  attachment,  embodied  in  a 
promissory  note,  is  void.  Firmstone  vs.  Mack,  49  Pa.,  387. 
7.  Claims  for  services  and  wages  accruing  for  years,  but  not 
presented  until  after  the  death  of  the  alleged  debtor,  should 
have  every  fair  intendment  made  against  them.  LarkitCs  Estate, 
16  W.  N.,  541.  8.  A  claim  for  wages  under  the  act  of  April 
9,  1872,  is  not  limited  to  wages  earned  before  the  levy,  but 
includes  wages  earned  up  to  the  day  of  sale.  The  benefits  of 
the  supplement  of  June  13,  1883,  extends  the  rights  of 
employees  to  priority  in  their  claims  for  wages  to  other  kinds 
of  business  than  those  provided  for  in  the  original  act.  Mat- 
singer  \s.  Publishing  Co.,  14  W.  N.,  70.  Thompson  vs.  Wingert, 
Idem,  483.  Contra,  Jacobs  vs.  Woods,  Idem,  237.  McMiUen 
vs.  Cony  Bank,  i  W.  H.,  55. 

IX.  Neglect  to  comI^ute.  If  one  hired  at  an  agreed 
price,  for  a  certain  time,  continue  in  the  same  employment 
after  the  expiration  of  the  term,  without  any  new  agreement, 
the  presumption  is,  that  the  parties  understood  that  the  orig- 
inal rate  of  compensation  was  to  be  continued.  Rauck  vs. 
Albright,  36  Pa.,  367. 

X.  Neglect  to  earn.  i.  In  an  action  brought  by  an 
employee  for  wages,  the  employer,  under  a  plea  of  non-assump- 
sit, may  prove  a  loss  suffered  by  reason  of  the  negligent  and 
unskillful  manner  in  which  the  work  was  performed,  as  a  pro 
tanto  defence  to  the  plaintiff 's  claim.  Glennon  vs.  Manufacturing 
Co,,  140  Pa.,  59.  Rafferty  ws.  Clark,  2  Pa.  County,  301. 
2.  A  servant  cannot  recover  wages  while  incapacitated  for 
work  owing  to  injuries  resulting  from  the  incidental  risks  of 
his  employment.     Shaw  vs.  Deal,  7  Lancaster  Review,  38. 
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XL  Neglect  to  pat.  i.  Wage  claimants  are  entitled 
to  a  dividend  upon  the  whole  amount  of  their  claims,  without 
regard  to  their  preference  for  wages.  Evan's  Estate^  I  Yoik 
Record,  176.  2.  Where  one  who  is  not  a  relation  and  not 
an  object  of  charity,  but  able  to  earn  wages,  is  employed  in 
the  service  of  another  for  any  period  of  time,  the  law  implies 
a  contract  of  hiring  and  a  promise  to  pay.  Moreland  Towh- 
skip  vs.  Davidson,  71  Pa.,  371.  3.  Where  the  plaintiff, 
employed  by  the  defendants  to  do  their  hauling  for  one  year 
at  a  stipulated  sum  to  be  paid  monthly,  was  discharged  before 
the  year  expired,  the  measure  of  his  damages  was  not  the 
unpaid  balance  of  the  year's  wages,  but  the  reasonable  profit 
he  would  have  made  if  permitted  to  perform.  Nixon  vs.  Myers, 
141  Pa.,  477.  4.  A  servant  who  sues  his  employer  for  wages, 
is  not  guilty  of  such  a  violation  of  the  fidelity  due  from  a 
servant  to  his  master  as  will  warrant  the  master  in  discharging 
him.    Rootvs,  Telephone  Co,,  17  Phila.,  47. 

XII.  Neglect  to  perform  labor.  One  who  performs 
a  contract  to  deliver  lumber,  by  hiring  teams  and  drivers,  but 
who  does  no  hauling  himself,  is  not  a  "laborer  "  within  the 
meaning  6f  the  act  of  April  9,  1872,  and  is  not  entitled  to  the 
preference  provided  by  that  act.  Wentroth's  Appeal,  82 
Pa.,  469. 

XIII  Neglect  to  prefer,  i  .  Claims  for  wages  earned 
after  levy  and  before  sale  are  not  entitled  to  preference,  where 
the  sheriff  takes  actual  possession  of  the  property.  Central 
Newspaper  Union  vs.  Grade,  7  Pa.  County,  183.  Dixon  ys. 
Glass  Co,,  Idem,  235.  2.  Under  a  sale  by  an  assignee  for 
creditors,  the  claims  of  workmen  for  wages  have  a  preference 
in  the  fund  arising  therefrom  over  a  claim  for  rent  or  taxes. 
Rent  is  only  a  preferred  claim,  when  the  fund  arises  from  a  sale 
under  an  execution.  EUemvold  Coed  Co,,  In  re,  7  Luzerne 
Registee,  19.  3.  No  preference  is  given  to  wages  for  the 
labor  of  minor  children,  claimed  by  their  father.  Henry  vs. 
Sheaffer,  3  Pa.  Dist,  347.  4.  The  wages  of  laborers  for  ser- 
vices rendered  between  the  date  of  the  levy  of  an  execution 
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and  the  day  of  sale,  are  entitled  to  a  preference  in  distribution. 
Noble  vs.  Ore  Bank  Co.,  i  Delaware  Co.,  335.  14  Lancaster 
Bar,  no.  5.  The  act  of  June  13,  1883  amended  the  act  of 
April  9,  1872,  by  introducing  a  new  and  increased  class  of 
beneficiaries,  whose  claims  for  wages  shall  be  preferred  and 
first  paid  out  of  the  proceeds  of  the  sale  of  the  property  of 
insolvent  debtors,  owing  wages  to  such  parties.  Under  the 
act  of  1883,  a  farm  laborer  is  entitled  to  preference  for  wages. 
Periepivs,  Frankenfield,  i  Montgomery  Co.,  21.  Aldetfervs, 
Beyer,  2  Idem,  161.  6.  A  civil  engineer  is  not  a  laborer 
within  the  meaning  of  the  act  giving  a  lien  or  preference  for 
wages.     Penna.  &  Del.  R.  R.  Co.  vs.  Duffer,  84  Pa.,  168. 

7.  Farming  is  not  such  a  business  as  is  contemplated  by  the 
acts  of  April  9,  1872,  and  June  13,  1883,  relating  to  wages, 
and  the  wages  of  farm  laborers  are  not  entitled  to  a  preference 
under  said  acts.     Schwartz  vs.  Rhoades,  6  Pa.  County,  385. 

8.  Farm  hands,  menial  servants,  clerks  in  commercial  estab- 
lishments, skilled  employees  and  contractors,  under  the  act  of 
1872,  are  not  entitled  to  preference  in  their  claims  for  wages. 
The  act  of  1883  gives  farm  hands  a  preference.  Sable's  Estate, 
I  Chester  Co.,  52.  Sackeifs  Estate,  Idem,  136.  Prindle  vs. 
Licktenberger,  Idem,  485.  John's  Estate,  2  Idem,  458.  9.  There 
is  no  protection  for  wages  under  the  act  of  1872,  after  the  levy 
is  made.  Teets  vs.  Teets,  6  Luzerne  Register,  19.  Graham 
vs.  Machine  Co.,  7  Idem,  27.  10.  Farm  laborers  are  entitled 
to  a  preference  for  wages,  but  the  employment  must  be  con- 
tinuous, not  temporary,  in  its  character.  Wilson  vs.  Gibson,  10 
Pa.  County,  191. 

XIV.  Neglect  to  receive.  In  an  ordinary  contract  of 
hiring,  a  present  by  the  master  to  the  servant  is  not  to  be 
deducted  from  his  wages.  The  performance  of  labor  by  one 
for  another  raises  an  implied  assumpsit  to  compensate  it,  but 
the  implication  may  be  rebutted  by  proof  of  circumstances 
showing  such  relation  as  repels  the  idea  of  a  contract.  Nealvs. 
Gilmare,  79  Pa.,  421. 
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Neglect  in  care  of  goods.  A  wagoner  who  carries 
goods  for  hire  is  a  common  carrier,  even  if  such  transportation 
be  but  an  occasional  and  incidental  employment.  Gordon  vs. 
Hutcfdnsan,  i  W.  &  S.,  285. 

Wagons. 

I.  Neglect  op  driver.  If,  through  unskillful  driving 
on  the  part  of  a  servant  in  the  presence  of  his  master,  who 
made  no  opposition,  a  collision  occurred  with  another  wagon,  the 
master  is  responsible  in  damages.    Strohlws.  Levan^  39  Pa« ,  1 77. 

II.  Neglect  in  turning  out  op  road.  The  principle 
that  a  footman  or  horseman  cannot  compel  a  teamster  who  has 
a  heavy  load  to  turn  out  of  the  beaten  track  of  the  road  if 
there  be  sufficient  room  for  the  former  to  pass,  is  applicable  to 
the  case  of  a  light  wagon  or  carriage  with  heavy  draught 
Beach  vs.  Parmeter^  23  Pa.,  196. 

III.  Neglect  to  render  secure.  Even  where  the 
servant  of  a  defendant  granted  an  express  permission  to  the 
plaintiff  to  occupy  apposition  with  him  on  a  heavily  laden  and 
insecure  cart  of  the  defendant,  which  broke  down  and  injured 
the  plaintiff,  the  latter  could  not  recover.  Gillis  vs.  Penna, 
R,  R.,  59  Pa.,  142. 

Walls. 

I.  Neglect  by  opening  windows.  An  injunction  wiB 
not  be  issued  to  prevent  defendant  from  putting  a  window  in 
his  wall  which  would  overlook  plaintiff's  property  and  destroy 
its  privacy.  A  different  rule  applies  to  party  walls  in  Phila- 
delphia.    Shell  vs,  Kemmerer,  13  Phila.,  502. 

II.  Neglect  by  undermining.  The  measure  of  dam- 
ages for  undermining  a  neighbor*s  wall  is  the  cost  of  remedying 
the  injury.     Lucotvs.  Rodgers,  159  Pa.,  58. 

III.  Neglect  in  advertising  upon.  One  who  paints  an 
advertisement  of  his  business  upon  the  wall  of  another's  build- 
ing, though  with  the  consent  of  the  tenant,  is  liable  to  the 
landlord.     Devlin  ws.  Snellenburg,  132  Pa.,  186. 
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IV.  Neglect  in  erecting,  i  .  In  an  action  for  damages 
suffered  by  reason  of  a  falling  wall,  the  contractor  who  erected 
the  wall  cannot  escape  liability  by  shifting  the  responsibility 
upon  a  sub-contractor,  when  it  appears  he  accepted  the  work 
from  him,  knowing  its  condition.  Berberich  vs.  Eback,  25 
W.  N.,  272.  2.  An  injunction  is  the  proper  remedy  to 
restrain  the  building  of  a  wall  on  the  plaintiff's  premises  ;  he 
has  no  adequate  redress  at  law.  Whitman  vs.  Shoemaker,  2 
Pearson,  320. 

V.  Neglect  in  the  foundation*  Where  a  defendant, 
intending  to  build  a  wall  entirely  upon  his  own  land,  receives 
inaccurate  lines  from  the  city  surveyor,  and  encroaches  on  his 
neighbor's  land  with  his  foundation  stones,  but  not  with  the 
wall  above  the  surface,  this  is  not  a  party  wall ;  and  if  the 
neighbor  refuses  to  permit  the  defendant  to  enter  upon  his 
lands  so  as  to  cut  off  the  projecting  ends  of  the  stones,  a 
court  of  equity  will  decree  him  to  take  down  the  entire  wall. 
Pile  vs.  Pedrick,  167  Pa.,  296. 

VI.  Neglect  to  repair,  i.  Where  one  has  reason  to 
apprehend  danger  from  the  peculiar  situation  of  his  property, 
and  its  openness  to  accidents,  the  rule  that  where  no  duty  is 
owed  no  liability  arises,  will  not  avail ;  but  the  question  of  lia- 
bility must  be  submitted  to  the  jury.  The  owner  of  an  out- 
house abutting  on  an  alley  which  was  an  open  way  to  a  fac- 
tory, is  liable  in  damages  to  a  party  injured  by  the  falling  of 
the  wall  into  the  alley,  caused  by  the  owner's  neglect  to 
repair.  Schilling  vs.  Abemethy^  112  Pa.,  437.  2.  A  party, 
who  has  reduced  the  grade  of  his  lot  below  that  of  his  neigh- 
bor, and  supported  the  abutting  ground  by  a  wall,  must  keep 
the  wall  in  repair  and  prevent  the  plaintiff 's  ground  from  falling 
over  into  his  ground.      Weightman  vs.  Ruffner,  22  W.  N.,  36. 

Warehousemes. 

I.  Neglect  in  issuing  receipt.  A  warehouse  receipt, 
as  contemplated  by  the  act  of  September  24,  1866,  must  be 
issued  by  the  person  in  possession  of  the  goods  in  his  own 
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right.  One  who  is  the  servant  or  agent  of  the  principal,  can- 
not issue  such  receipt.  People*s  Bank  vs.  GayUy^  92 
Pa.,  518. 

II.  Neglect  in  preserving  property.  A  warehouseman 
is  liable  only  for  negligence  in  preserving  the  property 
deposited  with  him.     McCarty  vs.  N.    Y.  &  Erie  R,  R.,  30 

Pa.,  247. 

III.  Neglect  to  pay  rent.  Goods  stored  in  a  ware- 
house, used  for  the  storage  of  goods  of  others,  as  well  as  those 
of  the  tenant,  are  not  casually  liable  to  distress  for  rent. 
Briggs  vs.  Large,  30  Pa.,  287. 

Warrants. 

I.  Neglect  in  description.  An  indescriptive  warrant 
gives  no  title  to  any  particular  land,  until  survey,  and  therefore 
none  can  be  seized  on  execution.  Trjan  vs.  Munsen^  j] 
Pa.,  250. 

II.  Neglect  in  issuing,  i.  Since  the  act  of  July  8, 
1885,  a  warrant  of  arrest  in  a  civil  case  can  issue  only  in  the 
county  where  the  cause  of  action  arises  or  the  judgment  has 
been  entered,  but  the  officer  may  execute  it  in  any  county  of 
the  state.  Weber  ws.  Goldberg,  20  Phila.,  194.  27  W.  N.,  371. 
2.  A  warrant  by  a  justice  of  the  peace  not  directed  to  any  par- 
ticular person  or  officer,  will  not  justiiy  the  execution  of  it 
Hall  vs.  Moor,  Addison's  Rep.,  376. 

III.  Neglect  of  county  to  pay.  The  holder  of  a 
warrant  or  order  cannot  recover  interest  even  after  demand 
and  non-pa}nxient  for  want  of  funds.  The  suit  should  ordi- 
narily be  on  the  original  claim,  and  not  upon  the  warrant. 
Allison  ws.Juniaia  Co,,  50  Pa.,  351. 

IV.  Neglect  to  .charge  criminal  offence.  While  it  is 
true  that  where  one  has  been  discharged  on  habeas  corpus,  he 
cannot  again  he  imprisoned  for  the  same  offence  by  any  person 
or  court,  yet  if  he  was  discharged  by  reason  of  the  failure  of 
the  warrant  under  which  he  was  held,  to  charge  a  criminal 
offence,  he  may  be  again  arrested  and  held  under  a  valid  war- 
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rant  founded  on  the  same  transaction.  In  such  case,  he  is  not 
under  custody  a  second  time  for  the  same  ofTence,  for  the 
reason  that  the  first  arrest  was  not  for  any  ofience  at  all. 
Camm,  vs.  Little,  33  W.  N.,  486. 

Warranty. 

I.  Neglect  in  warranting  title  to  land.  If  the  vendee 
knows  of  a  defect  in  the  title  to  land  which  he  is  about  to  pur- 
chase, and  does  so  without  requiring  a  covenant  against  it,  he 
cannot  in  the  absence  of  fraud  on  the  part  of  the  vendor,  with- 
hold any  portion  of  the  purchase  money  on  account  of  this 
defect.  But  where  such  defect  is  unknown,  the  rule  is  difler- 
ent.     Cadwalader  ws,  Tryan,  37  Pa,,  318. 

II.  Neglect  in  quality  of  goods.  Assumpsit  will  lie  on 
an  implied  warranty  that  the  article  sold  shall  be  fit  for  the  pur- 
pose for  which  it  is  intended.  Hylton  vs.  Symes,  7  Phila., 
96.  Taylor  vs.  North,  3  W.  N.,  170.  Iron  Co.  vs.  Fiegel,  2 
W.  N.,  154,     Freymanws,  Kneckt,  Idem,  130. 

III.  Neglect  in  sale  by  sample.  A  sale  by  sample,  in 
the  absence  of  fraud  or  circumstances  to  indicate  that  the 
sample  was  to  be  taken  as  the  standard  of  quality,  is  not  an 
implied  warranty  of  the  goods  sold.  It  is  a  guarantee  that  the 
articles  shall  follow  its  kind  and  be  simply  merchantable.  Boyd 
vs.  Wilson,  83  Pa.,  319. 

IV.  Neglect  of  purchaser  of  goods  on  inspection.  In 
sales  of  personal  property  on  inspection,  and  where  the  vendee's 
means  of  knowledge  are  equal  to  the'  vendor's,  the  law  does 
not  presume  a  warranty  that  the  thing  sold  is  of  the  species 
contemplated  by  the  parties  ;  but  if  the  article  be  such  that  the 
vendor  is  presumed  to  have  superior  knowledge  concerning  it, 
there  is  a  warranty  that  it  shall  be  in  kind  as  represented.  Lord 
vs.  Grow,ig'9K.y  88. 

V.  Neglect  to  carry  out  representations.  In  an 
action  upon  a  warranty,  the  measure  of  damages  is  the  differ- 
ence between  the  actual  value  and  the  value  of  the  thing  when 
sound,  and  without  regard  to  the  price  given  originally,  or 
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obtained  upon  resale.  Such  price  may  be  used  in  evidence, 
whether  paid  in  money  or  by  exchange  of  other  property. 
Thompson  vs.  Burgey^  36  Pa.|  405.  Seigworth  vs.  Leffd^  76 
Pa.)  480. 

Waste. 

I.  Neglect  in  coififrrriNG.  An  injunction  will  issue 
out  of  chancety,  to  prevent  the  commission  of  waste  by  one 
who  has  but  a  limited  interest  in  or  possession  of  the  property, 
and  when  the  acts  about  to  be  done  will  work  a  lasting  injury 
to  the  inheritance.  So  also  will  an  injunction  issue  to  stay 
waste  against  a  tenant  from  year  to  year  or  for  a  longer  period, 
where  he  does  not  farm  the  premises  in  a  husband-like  manner, 
and  is  thereby  committing  waste.  Nor  is  such  tenant  per- 
mitted to  remove  an}rthing  from  the  land,  except  those  things 
which  he  could  do  according  to  the  custom  of  the  country. 
Jones  vs.  Whitehead^  i  Parsons,  304. 

II.  Neglect  to  enjoin.  An  injunction  will  not  be 
granted  s^^ainst  waste,  where  the  title  of  the  complainant  is 
denied  by  the  answer,  and  it  is  refused  before  answer,  unless 
the  defendant  has  had  notice  of  the  motion,  so  as  to  enable 
him  to  make  denial  by  affidavits.  Morse  vs.  O'Reilly^  4 
Clark,  75. 

III.  Neglect  to  restrain.  An  injunction  will  not  be 
granted  to  restrain  waste  where  ejectments  are  pending  and 
the  title  is  in  dispute.     Philadelphia  vs.  Griscom^  5  Phila.,  532. 

Water. 

I.  Neglect  by  diverting,  i.  A  landowner  cannot  so 
change  the  natural  conformation  of  his  land  as  to  throw  in  a 
body,  upon  his  neighbor's  land,  water  which  has  been  accus- 
tomed to  flow  evenly  over  the  surface.  Malin  vs.  Worrall,  2 
Delaware  Co.,  15.  Meixwell  vs.  Morgan,  149  Pa.,  415. 
2.  The  right  of  the  upper  landowner  to  discharge  water  on 
the  lower  lands  of  his  neighbor  is  a  right  of  flowage  only  in 
the  natural  ways  and  natural  quantities.     If  he  changes  the 
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course  of  the  water  or  concentrates  it  at  a  particular  point,  he 
becomes  liable  for  any  injury  caused  thereby.  Ifeiffer  vs. 
Brown^  165  Pa.,  267.  3.  The  diversion  by  a  landowner  of 
sur&ce  water  collecting  on  his  land  from  rain  and  melting 
snow,  out  of  the  course  which  nature  has  provided  for  it,  in 
such  a  way  as  to  cause  it  to  flow  upon  the  land  of  another 
where  it  has  not  flowed  before,  is  an  additional  trespass,  and 
such  landowner  is  liable  to  the  abutting  owner  in  damages  for 
the  resulting  injuries.  Rhoads  vs.  Davidheiser,  133  Pa.,  226. 
Torrey  vs.  Scranton  City^  Idem,  173.  4.  The  natural  flow  of 
water  from  a  higher  to  a  lower  lot  does  not,  as  a  general  rule, 
give  a  cause  of  action  to  one  injured  thereby.  In  the  present 
case,  the  water  from  the  adjoining  premises  percolated  through 
the  soil  into  the  cellar  df  the  plaintifl^'s  house,  owing  to  a 
change  in  the  direction  of  the  spouting  upon  the  defendant  *s 
roof.  Held,  that  this  was  a  damnum  absque  injuria^  and 
the  plaintiff  was  properly  nonsuited.  Sowers  vs.  Lowe^  20 
W.  N.,  76.  5.  A  municipal  corporation  is  liable  for  chang- 
ing, by  the  digging  of  ditches  for  that  purpose,  the  natural 
course  of  the  water  collecting  on  the  streets,  and  thereby 
throwing  it  on  the  land  of  a  private  owner,  even  if  the  con- 
sent of  an  intermediate  owner  be  obtained.  Weir  vs.  Plymouth^ 
148  Pa.,  566.  5.  A  justice  of  the  peace  has  no  jurisdiction 
in  an  action  brought  for  the  alleged  n^ligence  of  the  defendant, 
in  not  preventing  surface  water  from  flowing  from  his  own  land 
upon  that  of  the  defendant  YoungUoodvs.  Folkner^  2  Kulp,  429. 

II.  Neglect  by  polluting.  A  privy  well  which  pollutes 
the  water  of  a  neighbor's  well,  is  a  continuing  nuisance, 
which  may  be  remedied  by  injunction.  HaugKs  Appeal^  2 
Walker,  376. 

III.  Neglect  by  obstructing.  Where  sur&ce  water 
has  for  a  long  time  flowed  in  a  channel,  the  owner  of  the  land 
upon  which  the  channel  is  situate  has  no  right  to  obstruct 
the  same  or  to  make  ditches  or  drains  therefrom,  so  as  to 
cause  the  water  to  flow  upon  his  neighbor's  land.  Davidheiser 
vs.  Rhoads,  25  W.  N.,  513. 
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IV.  Neglect  in  draining,  i  .  Where  a  borough  con- 
structs gutters  in  a  street  in  such  a  way  as  to  cause  the  sur&ce 
water  to  be  diverted  from  its  natural  flow  and  precipitated  on 
the  premises  of  an  abutting  owner  to  his  injury,  the  borough 
is  liable  in  damages.  Bohan  vs.  Avoca,  154  Pa.,  404.  2.  If, 
by  the  neglect  of  a  municipal  corporation,  water  is  unlawfully 
thrown  upon  the  land  of  a  party,  he  cannot  in  turn  cast  it  on 
the  land  of  his  neighbor,  so  as  to  give  the  latter  a  cause  of 
action  against  the  corporation.  Costello  vs.  Consholwcken^  6 
Montgomery  Co.,  103.  3.  The  measure  of  damages  in  cases 
of  trespass  by  water  flowing  from  a  public  highway,  is  the 
cost  of  remedying  the  injury,  unless  that  equals  or  exceed; 
the  value  of  the  thing  injured.  Eshleman  vs.  Martie^  152  Pa,, 
68.  4.  In  an  action  against  a  borough  to  recover  damages 
for  injury  to  land  caused  by  flooding,  where  there  is  evidence 
that  the  borough,  in  opening  a  street,  increased  the  natural 
flowage,  the  case  should  be  submitted  to  a  jury.  Frederick 
vs.  Lansdale^  156  Pa.,  613.  5.  A  municipality  cannot  collect 
surface  waters  from  its  streets  into  an  artificial  channel  and 
discharge  it  upon  private  land,  without  just  compensation 
first  paid  or  secured.  Goulden  vs.  Scranton^  3  Lancaster 
Review,  340.  6.  A  municipal  corporation  is  not  liable  in 
damages  for  an  error  of  judgment  of  its  oflicers  in  providing 
means  to  carry  off"  surface  water,  even  though  they  obstruct 
the  natural  drainage.  Kennedy  vs.  Pittsburgh  31  Pittsburg 
Journal,  230.  7.  It  seems,  that  a  borough  is  not  liable  in  a 
civil  action  for  a  failure  to  provide  a  system  of  drainage,  which 
will  prevent  the  flow  of  surface  water  upon  property  lying 
below  the  level  of  a  street  or  road.  Lafferty  vs.  Girard  Borough, 
I  Monaghan,  513.  Buchert  vs.  Boyertown,  Idem,  577. 
8.  The  owner  of  land  on  a  higher  level  has  a  right  to  lay 
artificial  drains  on  his  land  to  carry  off*  the  ordinary  rainfall  at 
one  point  upon  the  land  of  his  neighbor  at  a  lower  level, 
where  that  point  is  the  natural  watershed  for  both  tracts,  pro- 
vided the  water  from  the  drains  does  not  materially  increase 
the  flow  of  water  upon  the  lan4  of  the  lower  owner  and  work 
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injury  to  him,  MetxeUws.  Morgan,  149  Pa,,  415.  9.  Defend- 
ants, in  the  process  of  mining  coal,  pumped  mine  water  to  the 
surface,  whence  it  flowed  over  the  lands  of  a  lower  riparian 
owner.  If  he  was  injured  thereby,  he  might  recover  dam- 
ages. Sanderson  vs.  Coal  Co.,  7  Luzerne  Register,  in. 
10.  Each  party  must  take  care  of  the  water  falling  or  arising 
on  his  property,  and  keep  it  off  the  property  of  another. 
Scott  vs.  AUender,  23  Pittsburg  Journal,  74,  1 1 .  Where  two 
adjacent  properties,  one  improved  and  the  other  unimproved, 
lie  below  the  grade  of  the  street,  the  owner  of  the  unimproved 
lot  is  not  liable  in  damages  for  the  natural  flow  of  surface  water 
from  his  lot  into  the  adjacent  cellar.  Seniner  vs.  Tees,  132  Pa. , 
2 16.  1 2.  Where  a  municipality,  in  the  grading  of  its  streets,  throws 
a  body  of  water  upon  private  property,  which  would  not  nat- 
urally have  flowed  there,  it  is  liable  for  damages.  Torrey  vs. 
Scranton,  i  Lackawanna  Jurist,  307.  13.  An  owner  of 
property  in  a  township  has  no  right  of  action  against  an 
adjoining  borough  for  throwing  water  collected  by  freshets 
upon  the  township.  The  latter  township,  having  accepted  the 
burden  of  water  from  the  borough,  is  liable  for  damage  done 
to  owners  of  property  in  its  limits  by  reason  of  such  want  of 
care.  West  Bellevue  vs.  Huddleston,  23  W.  H.,  240.  14.  A 
municipality  is  liable  in  damages  to  a  property  holder,  if  it 
directs  the  natural  drainage  along  the  highways,  and  in  con- 
sequence an  accumulation  of  water  is  carried  past  natural  out- 
lets and  thrown  on  his  lands.  West  Bellevue  vs.  Huddleston, 
36  Pittsburg  Journal,  297.  1 5 .  The  owner  of  a  city  lot 
elevated  above  the  adjoining  lot,  is  bound  to  see  that  the  rain 
falling  upon  his  lot  is  carried  away  from  his  neighbor's  prop- 
erty. Where  he  chokes  up  the  drain  provided  for  that  pur- 
pose, he  is  responsible  for  the  injury  maintained.  Whitney  vs. 
Sanders,  3  Pittsburg,  226. 

V.  Neglect  in  using.  A  riparian  owner  has  the  right 
to  use  water  for  ordinary,  reasonable,  domestic  purposes,  even 
if  that  use  consumes  all  the  water  during  -the  dry  season. 
Slack  vs.  Marsh,  1 1  Phila.,  543. 
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VI.  Neglect  to  check  the  flow  of.  i.  Where  the 
upper  story  of  a  building  had  water  introduced  into  it,  with  a 
vent  by  a  spigot,  which  was  under  control  of  the  occupant  of 
such  story,  it  was  his  duty  to  prevent  it  flooding  the  floors 
below.  A  person,  though  not  in  his  employ,  coming  to  the 
room  of  the  occupant  with  his  permission,  was  not  a  tres- 
passer, and  it  was  negligence  on  the  part  of  the  occupant  not 
to  see  to  the  condition  of  the  spigot  before  the  store  was 
closed.  Killian  vs.  Power,  51  Pa«,  429.  2.  A  bill  in  equity 
praying  for  an  injunction  against  an  alleged  nuisance,  consist- 
ing of  the  percolation  into  the  plaintiff's  cellar  of  water  from 
the  defendant's  premises,  and  for  damages,  should  be  dismissed, 
when  the  (acts  indicate  that  such  percolation  results  from  nat- 
ural causes,  and  not  from  any  act  or  default  of  the  defendant 
Alirkil  vs.  Morgan ,  134  Pa.,  144.  3.  Evidence  that  water 
ran  from  defendant's  hydrant  into  plaintiff's  apartment,  is 
suflFicient  proof  of  negligence.  Warren  vs.  Kauffman,  2 
Phila.,  259. 

VII.  Neglect  to  supply,  i.  Under  an  act  empoweriDg 
a  city  to  construct  reservoirs,  the  city  could  not  be  held  liable 
for  loss  resulting  from  fire,  which  might  have  been  checked 
had  the  neighboring  reservoir  been  in  suitable  condition  to 
hold  water.  It  was  discretionary  with  the  city  to  maintain  the 
reservoir.  Grant  vs.  Erie^  69  Pa.,  420.  2.  In  an  action  for 
damages  for  cutting  a  water  supply  pipe,  the  plaintiff  is  entided 
to  damages  sufficient  to  compensate  him  for  supplying  the 
water,  and  the  cost  occasioned  by  the  deprivation  of  water 
from  the  time  it  was  cut  off.  Reynolds  vs.  BraitkwaUe,  25 
W.  n.,  269.  3.  A  citizen  has  no  right  to  sue  a  water  com- 
pany for  not  furnishing  sufficient  water  to  quench  a  fire  at  his 
premises.  The  contract  is  between  the  company  and  the 
borough.     Stone  vs.  Water  Co.,  16  Pa.  County,  328. 

VIII.  Neglect  to  purify.  In  an  action  brought  by  a 
tenant  against  his  landlord  to  recover  damages  for  illness  of 
members  of  his  family,  caused,  as  alleged,  by  the  impure  con- 
dition of  the  water  on  the  premises,  which  the  landlord  had 
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represented  to  be  naturally  good,  held,  that  in  order  to  recover, 
the  plaintiff  must  show  that  the  sickness  was  caused  by  the 
unwholesome  condition  of  the  water,  and  that  the  landlord 
knowingly  deceived  plantiiT  in  his  representations  about  it. 
Harrington  vs.  HatmU^  3  Montgomery  Co.,  31. 

Water  Companies. 

I.  Neglect  to  supply  water,  i.  A  water  company 
supplying  citizens  with  water,  may  cut  oflf  the  supply  in  order 
to  enforce  payment  of  arrears  of  water  rent.  Brumnis  Appeal, 
22  W.  H.,  137.  Cotnm.  vs.  Water  Works,  Idem,  429.  2.  In 
an  action  against  a  water  company  for  negligence  in  supplying 
impure  water  to  its  customers,  resulting,  as  was  alleged,  in  the 
sickness  and  death  of  the  plaintiff's  children  from  disease,  a 
nonsuit  will  be  ordered,  unless  there  be  proof  of  culpable 
negligence.     Buckingham  vs.  Water  Co.,  142  Pa.,  221. 

Water  Courses. 

I.  Neglect  by  corrupting.  Where  works  were  erected 
on  the  waters  of  a  stream  in  a  county,  which  corrupted  the 
waters  in  another  county,  held,  the  indictment  could  be  sus- 
tained in  the  former  county.     Comm  vs.  Lyons,  i  Clark,  497. 

II.  Neglect  by  draining.  The  owner  of  land  through 
which  a  stream  flows  may  increase  the  volume  of  water  therein 
by  draining  into  it,  but  he  cannot,  by  artificial  channel,  drain 
water  standing  upon  his  own  land  upon  that  of  another.  MUler 
vs.  Laubach,  47  Pa.,  154. 

III.  Neglect  by  interference.  Equity  will  exercise 
jurisdiction,  where  injuries  arise  from  unlawful  interference,  with 
a  water  course.    Bolton  vs.  Schwartz,  4  Montgomery  Co.,  198. 

IV.  Neglect  by  obstructing,  i.  The  charter  of  ,a 
boom  company  provided,  that  if  any  person  should  suffer  dam- 
age by  the  exercise  of  powers  granted,  the  court  should 
appoint  three  viewers  to  ascertain  the  damage.  The  boom 
became  so  filled  with  logs  as  to  obstruct  the  stream  and  over- 
flow the  plaintiff's  land.     This  was  not  a  case  of  mere  consc- 
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quential  damages,  for  which  an  improvement  corporation  is  not 
responsible,  unless  the  liability  is  imposed  as  a  part  of  the 
franchise.  Bald  Eagle  Boom  Co.  vs.  Sanderson^  SixPa.,  402. 
White  Deer  Co.  vs.  Sussaman,  67  Pa.,  415.  2.  In  an  action 
of  trespass  for  injuxy  caused  by  the  obstruction  of  a  natural 
water  course,  so  that  water  was  backed  upon  plaintiff's  land, 
the  case  is  for  the  jury.  If  a  landowner  maintains  the 
channel  of  a  stream  on  his  land  in  a  condition  to  carry  off 
safely  the  ordinary  flow  of  water  in  ordinary  freshets,  he  will 
not  be  responsible  for  any  increased  flow  of  water  on  an  upper 
riparian  owner's  land,  caused  by  the  act  of  any  lower  riparian 
owner  in  obstructing  the  channel.  Bierer  vs.  Hurst,  155 
Pa.,  523.  3.  While  a  riparian  owner  has  the  right  to  use  the 
land  between  high  and  low  water  mark,  he  has  no  right  to 
erect  permanent  structures  on  the  land,  which  will  interfere 
with  the  right  of  the  public  to  moor  at  any  part  at 
high  water.  Comm.  vs.  Christian  Ass'n,  169  Pa.,  24. 
4.  An  action  will  lie  to  recover  damages  for  obstructing  the 
natural  flow  of  water,  whereby  it  is  prevented  from  discharg- 
ing from  the  lands  of  plaintiff*  to  the  lands  of  defendant  Glass 
vs.  Fritz ^  148  Pa.,  324.  5.  The  owner  below  the  line  of  a 
riparian  proprietor,  cannot  subtract  from  the  proprietor  above 
by  swelling  or  backing  the  water  upon  him.  The  stream  must 
be  so  used  and  enjoyed,  as  not  to  encroach  upon  the  rights  of 
neighboring  proprietors.  Good  vs.  Dodge ^  3  Pittsburg,  557. 
6.  A  party  living  on  the  side  of  a  stream,  is  entitled  to  a 
reasonable  use  of  the  water  for  operating  his  mill,  and  storage 
of  logs,  without  any  undue  obstruction  or  check  by  the  owners 
of  mills  above.  The  latter  are  not  liable  in  damages  for  such 
interruption  of  the  water  as  necessarily  resulted  from  its  reason- 
able use.  Norton  vs.  Hall,  i  Pennypacker,  165.  7.  After 
an  uninterrupted  adverse  enjoyment  of  an  easement  on  the 
land  of  another  for  more  than  twenty-one  years,  a  grant  of 
the  privilege  thus  exercised  will  be  assumed.  A  party  who 
claims,  by  reascm  of  long  usage,  to  obstruct  the  flow  of  the 
water  through  his  land  to  the  injury  of  a  lower  mill  owner, 
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must  prove  that  such  obstruction  has  been  continued,  exclu- 
sive, and  with  the  acquiescence  of  the  owner  of  the  land,  for 
twenty-one  years,  Jones  vs.  Crow^  32  Pa.,  398.  8.  The 
plaintiffs  declared  for  injury  to  their  mills  and  water  power  by 
a  coal  company  filling  up  the  stream  with  dirt,  so  that  the 
works  had  to  be  abandoned.  Held,  that  the  evidence  of  the 
value  of  improvements  erected  on  the  property  on  which  the 
works  stood  was  relevant.  Little  Schuylkill  Navig.  Co.  vs. 
French,  8ixPa.y  366.  9.  The  rule  as  to  subterranean  water 
courses,  is  that  wherever  the  stream  is  so  hidden  in  the  earth 
that  the  course  is  not  discoverable  from  the  surface,  there 
can  be  no  such  thing  as  a  prescription  in  favor  of  an  adjacent 
landowner  to  have  an  unterrupted  flow  of  such  stream  through 
the  land  of  his  neighbor.  Lybe  vs.  Herr,  2  Delaware  Co.,  2 1 3. 
10.  An  owner  laid  out  land  in  town  lots  and  streets,  one  of 
these  streets  being  a  public  road.  Held,  that  the  purchaser  of 
a  lot  would  have  the  right  to  drain  his  lot  upon  the  road.  In 
an  action  for  obstructing  the  flow  of  water  from  the  plaintiflT's 
lot,  the  court  held,  that  if  an  embankment  in  the  public  road 
only  obstructed  in  case  of  extraordinary  floods,  which  are  out 
of  the  course  of  nature  and  are  the  act  of  God,  it  should  be 
endured  without  complaint.  Young  vs.  Leedom,  67  Pa.,  351. 
V.  Neglect  by  polluting,  i.  The  owner  of  land  has 
the  right  to  use  a  stream  of  water  running  over  the  land.  A 
city  cannot  empty  a  sewer  into  such  stream  and  pollute  it.  It 
may  use  it  for  sur&ce  drainage  only.  Albertson  vs.  Philadelphia, 
12  W.  N.,  158.  2.  Where  the  water  of  an  unnavigable 
stream  is  rendered  muddy  and  impure,  and  unfit  for  domestic 
purposes  by  works  constructed  thereon,  the  wrong  is  not  done 
to  the  public,  but  solely  to  the  owners  of  the  land  below  the 
works,  through  which  the  stream  passes,  and  their  remedyis  by 
a  civil  action.  Contm.  vs.  Lyon^  i  Pittsburg,  466.  3.  The  rule 
that  for  unavoidable  damage  to  another's  land,  in  the  lawful 
use  of  one's  own,  no  action  can  be  maintained,  does  not 
exempt  the  landowner  from  obligation  to  pay  regard  to  the 
efiect  of  his  operations  on  subterranean  waters.     If  a  person 
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boring  for  oil  or  gas  knows  that  neighboring  water  welb  are 
supplied  from  a  stream  of  clear  water  underlying  his  land,  and 
that  there  is  a  deeper  stratum  of  salt  water  likely  to  rise  and 
mingle  with  the  fresh,  when  penetrated  in  such  boring,  and 
may  prevent  this  mingling  by  a  reasonable  outlay,  his  &ilure 
to  use  the  available  means  is  negligence.  Collins  vs.  Gas  Co., 
131  Pa.,  143.  4.  Where  the  flow  of  subterranean  water  is 
not  hidden,  but  is  known  or  ascertainable,  rights  in  it  will  be 
treated  on  the  same  basis  as  a  surface  stream.  Collins  vs. 
Gas  Co.,  27  W.  N.,  217.  5.  One  who  maintains  a  busi- 
ness on  the  banks  of  a  river  from  which  the  inhabitants 
of  a  city  obtain  their  drinking  water,  in  such  a  manner 
as  to  pollute  it  and  render  it  unwholesome,  is  indictable 
under  the  statute.  Comm.  vs.  Soulas,  16  Phila.,  523,  525. 
6.  Ownership  of  land  does  not  include  ownership  of  the  water 
which  flows  over  or  past  it  The  owner's  right  to  it  is  to  the 
use  of  it  in  common  with  other  owners.  It  does  not  cany  the 
right  to  pollute  the  stream,  to  the  injury  of  lower  riparian  own- 
ers, by  discharging  into  it  or  depositing  near  it,  so  that  it  must 
necessarily  flow  into  the  stream,  mine  water  brought  by  an 
artificial  way  from  an  entirely  different  basin.  Getting  vs. 
Improvement  Co.,  7  Kulp,  493.  7.  Where  a  city  constructs 
a  sewer  so  that  its  contents  empty  into  and  pollute  a  stream,  a 
party  injured  is  entitled  to  damages.  Good  ws.  AJUoona,  162 
Pa.)  493.  8.  By  the  prior  occupation  of  a  stream,  an  indi- 
vidual does  not  necessarily  gain  an  exclusive  right ;  he  may 
use  the  \vater  flowing  through  his  land,  but  he  must  so  use  it 
as  not  to  injure  those  through  whose  land  the  stream  passes. 
Yet  where  for  a  long  period  of  years  a  party  has  used  a  stream 
for  the  discharge  therein  of  dyestufls  and  other  noxious 
ingredients,  he  cannot  suddenly  increase  to  any  extent  this 
discharge,  and  thus  render  the  water  more  impure  and  unfit 
for  use.  Germantown  Water  Co.  vs.  McCallum,  5  Phila.,  93. 
9.  No  one  has  a  right  so  to  use  water  through  his  land,  as  to 
foul  or  render  it  corrupt  or  unhealthy  and  unfit  to  be  used  by 
the  landowner  below  for  domestic  purposes.      McCallum  vs. 
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Water  Co.,  54  Pa.,  40.  New  Boston  Coal  Co.  vs.  Water  Co., 
Idem,  164.  10.  Where  the  water  of  a  stream  which  partly 
supplies  a  city  with  drinking  water,  is  polluted  by  the  discharge 
of  refuse  from  a  mill  on  its  bank,  equity  may  perpetually  enjoin 
the  proprietors  of  such  mill  from  emptying,  discharging  or 
depositing  solid,  floating  or  liquid  refuse  matter  therein.  Phila- 
delphia vs.  Cannany,  18  W.  N.,  152.  11.  One  who  is 
engaged  in  manufacturing  coke  from  coal  slack  not  mined  on 
his  own  land,  is  responsible  in  damages  to  a  lower  riparian 
proprietor  for  the  pollution  of  a  stream  as  an  incident  to  wash- 
ing the  slack.  Robb  vs.  Carnegie,  145  Pa.,  324.  Lentz  vs. 
Carnegie,  Idem,  612.  12.  The  measure  of  damages  for  pol- 
luting a  private  watercourse  is  the  sum  which  will  compensate 
the  plaintifTfor  his  actual  loss  by  reason  of  the  pollution  prior 
to  the  institution  of  his  suit.  Sanderson  vs.  Coal  Co.,  102 
Pa.,  370.  13.  A  right  of  action  exists  against  mine  owners 
for  pumping  refuse  into  a  mountain  stream,  and  thereby  pol- 
luting water  which  flows  through  the  lands  of  another.  Sander- 
son  vs.  Coal  Co.,  86  Pa.,  401.  94  Pa.,  307.  14.  Damages 
resulting  to  another  from  the  natural  and  lawful  use  of  his 
land  by  the  owner  thereof  are,  in  the  absence  of  malice  or  negli  - 
gence,  damnum  absque  injurid.  One  operating  a  coal  mine  in 
the  usual  manner  may,  upon  his  own  lands,  drain  or  pump  the 
water  which  percolates  into  his  mine  into  a  stream,  though  the 
quantity  of  water  be  increased  thereby  and  its  quality  so 
affected  as  to  render  it  unfit  for  domestic  purposes  by  the  lower 
riparian  owners.  Penna.  Coal  Co.  ws.  Sanderson,  113  Pa.,  126. 
15.  Where  the  defendants  threaten  to  pollute  a  stream  by 
introducing  poisonous  substances,  riparian  owners  may  obtain 
an  injunction.  Williams  vs.  Improvement  Co.,  i  Pa. 
Dist,  288. 

VI.  Neglect  in  appropriating.  Every  riparian  owner 
has  a  right  to  all  the  enjoyment  he  can  derive  from  his  interest 
in  the  stream,  provided  he  exercises  that  enjoyment  in  a  reas- 
onable manner.  WUkesbarre  Water  Co.  vs.  Navigation  Co.,  3 
Kulp,  389. 
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VII.  Neglect  in  claiming  ownership.  While  a  stream 
running  over  the  private  lands  of  several  adjoining  owners  may 
be  called  a  private  stream,  still  there  is  no  such  thing  as  claim- 
ing ownership  in  the  flowing  water.  Seamans  vs.  Water  Co,,  i 
Lackawanna  Jurist,  422. 

VIII.  Neglect  in  constructing.  Where  the  lower 
owner  of  land  obstructs  the  natural  flow  of  water  and  damages 
the  land  of  an  upper  owner,  he  is  liable  in  damages.  Sharpe 
vs.  Scheible,  162  Pa.,  341. 

IX.  Neglect  in  diminishing.  A  material  diminution  of 
the  volume  of  water  by  one  riparian  owner  is  an  infringement 
of  another's  right,  remediable  by  injunction.  Wilkesbarre 
Water  Co,  vs.  Coal  Co,,  3  Lancaster  Review,  10. 

X.  Neglect  in  disturbing.  A  court  of  equity  may 
restrain,  by  injunction,  the  disturbance  of  a  perpetual  water 
right  held  by  a  landowner  to  have  an  artificial  water  course 
flow  into  his  lands  from  a  neighbor's  land.  Bitting' s  Appeal^ 
IDS  Pa.,  517. 

XI.  Neglect  in  diverting  the  water,  i.  For  a  con- 
tinued obstruction  to  a  flow  of  water,  the  party  injured  could 
sustain  successive  actions.  In  each  he  could  recover  the 
damages  he  had  sustained  subsequently  to  the  last  pre- 
ceding action.  Bare  vs.  Hoffman^  79  Pa.,  78.  2.  The 
owner  of  upper  land  has,  in  lower  land,  an  easement  for 
the  discharge  of  waters,  which  by  nature  rise  in,  flow  or 
fall  upon  his  land,  so  long  as  the  natural  course  of  the  waters 
is  not  diverted.  It  is  not  the  duty  of  a  property  owner  to 
make  drains  across  the  public  road,  such  duty  devolving  upon 
the  public  authorities.  If  the  authorities  did  not  do  so,  so  as 
to  allow  the  water  to  flow  in  its  natural  course,  and  water  was 
conducted  by  artificial  gutters  over  the  road  to  plaintiffs  land, 
he  could  not  recover.  Bellas  vs.  Pardee,  2  Monaghan,  355. 
3.  The  right  of  an  upper  riparian  owner  to  divert  the  water  of 
a  stream  for  manufacturing  or  other  purposes,  having  no 
necessary  relation  to  his  use  of  his  land,  is  limited,  as  between 
himself  and  a  lower  proprietor,  to  so  much  of  the  water  as 
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will  not  materially  or  sensibly  diminish  its  quantity.  Clark  vs. 
R.  R,,  14s  Pa.,  438.  4.  A  private  right  must  give  way  to  a 
public  improvement.  The  court  will  not  restrain  a  canal  com- 
pany from  drawing  the  water  from  a  person's  mill,  when  the 
water  was  necessary  to  feed  the  canal.  The  state  or  companies 
invested  with  its  privileges,  is  the  sole  owner  of  the  water  in 
the  streams  declared  public  highways,  and  can  use  every  drop 
of  it  if  deemed  necessary  for  the  public  works.  Cameron  Fur- 
nace  Co,  vs.  Catuil  Co.,  2  Pearson,  208.  5.  Every  individual 
residing  on  the  bank  of  a  stream  has  the  right  to  the  use  of 
the  water  to  drink  and  for  the  ordinary  uses  of  domestic  life. 
In  the  case  of  a  river,  all  the  people  of  the  state  have  access 
to  it ;  may  ride  over  it  and  use  the  water.  Not  so  with  a 
private  stream.  No  one  can  use  it  or  take  the  water  except 
at  a  public  crossing.  There  is  no  ownership  in  flowing  water  ; 
the  riparian  owner  may  use  it  as  it  flows.  Haupfs  Appeal, 
125  Pa.,  211.  6.  Where  for  many  years  the  use  of  water 
from  a  stream  had  been  diverted  from  a  mill  by  a  canal  com- 
pany on  payment  of  a  stipulated  hire,  and  on  the  expiration  of 
an  agreement  with  the  last  owner,  it  was  not  renewed,  but  the 
use  of  the  water  was  continued  by  the  company,  such  con- 
tinued use  was  held  to  be  by  the  power  of  eminent  domain 
granted  to  the  company  by  the  state,  and  the  owner  was  entitled 
to  petition  for  damages.  Heilmanws.  Union  Canal  Co.,  50  Pa., 
268.  7.  The  owners  of  lands  through  which  a  stream  passes 
have  an  equal  right  to  the  u  e  of  its  waters,  and  one  may  not 
divert  them  from  their  accustomed  channel  to  the  injury  of 
his  neighbor  below.  The  diversion  of  a  watercourse,  the 
flooding  of  grounds,  or  the  forcing  of  water  back  upon 
another's  land,  constitute  a  nuisance,  and  where  threatened, 
may  be  restrained  by  injunction ;  but  this  remedy  is  to  be 
applied  with  the  utmost  precaution.  The  danger  must  be 
impending  and  imminent,  and  the  eflect  certain.  Hough  vs. 
Doylestown,  4  Brewster,  333.  8.  An  upper  landowner  has  a 
right  to  discharge  waters  which  by  nature  rise  in,  flow  or  fall 
upon  his  land,  upon  the  lower  lands,  so  long  as  the  natural 
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course  of  the  water  or  drainage  is  not  diverted.  Hc^s  vs, 
Hinkelman,  68  Pa.,  324.  9.  Where  a  party  has  a  spring  of 
water  upon  his  land,  he  has  the  right  to  use  all  the  water  from 
the  spring,  if  necessaxy  to  the  uses  of  his  land,  but  his  neigh- 
bor is  entitled  to  have  the  surplus  to  its  use,  and  to  have  it 
returned  to  its  original  channel,  if  diverted.  Hopperv^.  Hopper^ 
146  Pa.,  365.  10.  The  measure  of  damages  for  diverting  a 
stream,  whereby  a  farm  is  injured,  is  the  difference  in  the 
market  value  of  the  property  as  a  farm  immediately  before  the 
diversion  of  the  stream  and  immediately  afterwards  as  afifected 
thereby.  Hanover  Water  Co.  vs.  Ashland  Iron  Co.^  84  Pa., 
279.  II.  A  landowner  may  not  negligently  or  maliciously 
divert  a  stream  to  the  damage  of  a  lower  proprietor,  but  he 
may  drain,  mine  or  quarxy,  though  in  so  doing  he  interfere 
with  a  flow  of  water  in  unknown  channels.  Haldeman  vs. 
Bruckhart^  45  Pa.,  514.  12.  Where,  as  the  result  of  digging 
a  well,  the  flow  of  water  in  a  neighboring  spring  is  materially 
diminished,  it  is  damnum  absque  injuria.  An  injury  caused 
to  a  subterranean  supply  of  water  by  the  lawful  acts  of 
the  owner  of  neighboring  land,  is  not  the  subject  of  suit 
Whenever  the  water  is  so  hidden  that  its  course  cannot  be  dis- 
covered from  the  surface,  there  is  no  prescription  in 
favor  of  an  adjacent  proprietor  to  have  an  uninter- 
rupted flow  of  such  water  through  his  neighbor's 
land.  Lybe's  Appeal,  106  Pa.,  626.  13.  A  bill  in 
equity  will  lie  to  restrain  the  owner  of  a  servient  tene- 
ment from  digging  a  well  so  near  a  spring,  whose  supply 
depends  upon  a  constant  subterranean  stream,  as  to  divert  the 
water  of  the  spring,  to  the  injury  of  the  owner  of  the  domi- 
nant tenement,  who  had  a  reserved  right  to  use  the  water  of 
the  spring.  Lybews.  Herr,  i  Kulp,  132.  Sitting's  Appeal, 
15  W.  H.,  45.  Bishop  vs.  Long,  2  W.  H.,  670.  Horn  vs. 
Miller,  136  Pa.,  640.  14.  Where  a  water  company,  in  con- 
structing its  works,  used  the  water  of  a  stream  to  the  injury 
of  a  mill  owner  below  him,  the  latter  is  entitled  to  compen- 
sation for  the  injury  he  sustained  by  the  diminution  of  water. 
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Lycoming  Gas  Co.  vs.  Mqyer,  99  Pa.,  615.  15.  A  riparian 
owner  may  divert  water  from  a  stream  for  the  irrigation  of  his 
land,  but  it  must  be  reasonable,  having  due  regard  to  the  con- 
dition of  other  property  owners  on  the  stream.  But  an  unin- 
terrupted and  exclusive  enjoyment  of  water  in  any  particular 
way  for  twenty-one  years,  afibrds  a  presumption  of  exclusive 
right.  Messinger's  Appeal^  109  Pa.,  285.  16.  The  upper 
riparian  owner  has  the  right  to  the  use  of  the  stream  on  his 
land  for  any  legal  purpose,  provided  he  returns  it  to  its 
channel  uncorrupted  and  without  any  essential  diminution. 
Penna.  R.  R.  vs.  Miller,  112  Pa.,  34.  17.  When  the  owner 
of  land,  over  which  runs  a  stream  of  water,  stands  by  and 
permits  another  to  erect  works  and  divert  the  water  of  said 
stream  at  a  heavy  expense,  without  taking  any  legal  steps  to 
prevent  it  for  a  period  of  seven  years,  he  has  lost  by  his 
laches  the  right  to  an  injunction  to  restrain  the  further  diver- 
sion of  the  water.  Penna.  R.  R.  vs.  MuUin,  23  W.  H.,  503. 
Bishop  vs.  Long,  2  W.  H.,  670.  18.  Where  a  statute  incor- 
porating a  water  company  permitted  it  to  use  such  springs  or 
streams  as  it  might  select,  provided  compensation  be  made  to 
the  owners  for  damages  sustained,  held,  that  this  act  applied 
not  only  to  the  owners  of  natural  channels,  but  to  those  who 
owned  artificial  water  courses  in  use  from  time  immemorial. 
Reading  vs.  Althouse,  93  Pa.,  400.  19.  A  riparian  owner  has 
the  right  to  use  water  for  ordinary  reasonable  domestic  pur- 
poses, even  if  that  use  consumes  all  the  water  during  the  dry 
season.  Slack  vs.  Marsh,  23  Pittsburg  Journal,  29.  20.  In 
an  action  for  the  continuance  of  the  diversion  of  the  waters 
of  a  stream,  a  former  proceeding  upon  the  same  cause  of 
action  and  between  the  same  parties,  or  those  under  whom 
they  claim,  wherever  judgment  was  recorded  for  the  plaintifT, 
is  conclusive  of  the  rights  of  the  parties.  The  party  diverting 
is  liable  as  long  as  the  diversion  is  continued.  Schoch  vs. 
Foreman,  3  Brewster,  157.  21.  Underground  streams  of  water, 
as  well  as  those  which  flow  upon  the  surface,  cannot  be  diverted 
or   obstructed  to  the  injury  of  proprietors   of  other  lands 
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through  which  they  flow.     Mere  percolations  of  water  are  on 
a  different  footing.     They  are  liable  to  be  disturbed.  Wheadey 
vs.  Baugh,  4  Pittsburg  Journal,  452.    22.  A  riparian  owner 
on  a  navigable  river   has  no  right  to  the  water  power,  and 
therefore   cannot  recover  for  the  loss  of  such  power  from 
obstruction  and  diversion  of  water  by  a  neighboring  owner, 
whether  above   or  below  low-water  mark.     But  a  riparian 
owner  can  recover  for  injury  to  his  property  by  reason  of  the 
diversion  of  the  stream  from  its  natural  channel  in  front  of  his 
land ;  and  if  malice  is  shown,  exemplary  damages   may  be 
given.     Compensatory  damages  in  such  case  would   be  the 
depreciation  in  value  of  the  property,  if  the  injury  was  per- 
manent, or  the  cost  of  removing  the  obstruction.     WUtiatns  vs. 
Fidmer^  151   Pa.,  405.     23.  An  injury  caused  to  a  subter- 
ranean supply  of  water  by  the  lawful  acts  of  an  owner  of  land 
is  damnum  absque  injuria^  unless  the  stream  is  well  defined, 
and  its  existence  known  and  easily  discernible,  or  the  injury 
be  caused  by  malice  or  negligence.     The  right  to  a  reasonable 
use  of  water  in  its  natural  flow,  without  any  diverting  of  it 
from  its  ordinary  channels  by  artificial  means,  is  incidental  to 
the  ownership  of  lands  through  which  it  flows.     WiUiams  vs. 
Ladew,  161  Pa.,  283.     Webb  \s.  Improvement  Cb.,  Idem,  628. 
XII.    Neglect    of    riparian    owners,     i.    Throwing 
dirt  into  a  stream  is  a  tort ;  the  deposit  is  only  the  conse- 
quence.    Where  several  collieries  located  near  a  stream  dump 
their  coal-dirt  into  the  channel,  each  one  is  liable  for  its  own 
act  only,  and  their  tort,  if  several,  when  committed,  did  not 
become  joint  because  the  consequences  united.     LittU  Schuyl- 
kill Nav.  Co.  vs.  Richards,  57  Pa.,  142.     2.  It  seems  that  a 
riparian  owner  cannot  confer  on  one  who  is  not  a  riparian 
owner  any  right  to  use  the  water  of  a  stream  so  as  to  sensibly 
affect  the  flow  of  the  same  by  the  lands  of  other  riparian 
owners.     In  this  case,  a  riparian  owner  granted  to  a  railroad 
company  the  right  to  use  the  water  of  a  stream  to  supply  its 
engines   and  a  picnic  ground.     WUkesbarre    Water  Co.  vs. 
Lehigh  Navigation  Co.^  14  Luzerne  Register,  319. 
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XIII.  Neglect  to  check  flood.  A  party  whose  prop- 
erty is  threatened  with  utter  destruction  by  an  extraordinary 
flood  of  water,  has  a  right  by  damming  it  oflF.  Limerick  Turn- 
pike Go's  Appeal,  80  Pa.,  425. 

XIV.  Neglect  to  discern.  Whenever  a  stream  is 
so  hidden  in  the  earth  that  its  course  is  not  discoverable  from 
the  surface,  there  can  be  no  such  thing  as  a  prescription  in 
favor  of  an  adjacent  proprietor  to  have  an  uninterrupted  flow 
of  such  stream  through  the  land  of  his  neighbor.  Lybe  vs.  Herr, 

4  Pennypacker,  262.     i  Lancaster  Review,  105,  389. 

XV.  Neglect  to  keep  clear.  In  an  action  by  the 
owners  of  a  water-power  against  the  owner  of  a  tannery  higher 
up  the  stream,  for  permitting  tan  to  be  conveyed  into  the 
plaintiflT's  pool,  evidence  both  of  the  value  of  the  land  with 
and  without  the  deposit,  and  of  the  cost  of  removing  the 
deposit  is  admissible.     Seely  vs.  Alden,  61  Pa.,  302. 

XVI.  Neglect  to  properly  culvert.  There  is  no 
liability  on  a  railroad  company  for  not  constructing  a  culvert 
so  as  to  pass  extraordinary  floods.  Pittsburg  &  Fart  Wayne 
R.  R,  vs.  GUleland,  56  Pa.,  445. 

XVII.  Neglect  to  remove  obstructions.  Every  land- 
owner entitled  to  the  use  of  a  stream,  is  bound  to  keep  his 
portion  of  the  watercourse  in  such  condition  of  repair,  that 
the  usual  amount  of  water  should  be  transmitted  to  those 
below  in  its  ordinary  state  of  purity.  Fleming's  Appeal^  65 
Pa.,  444. 

Water-pipes. 

Neglect  in  laying.  Where  the  officers  of  a  city  laid 
the  water-mains  in  the  streets  so  near  the  surface  that  the 
water  froze  in  the  mains  and  the  connecting  pipes  burst,  held, 
that  as  a  result  of  such  negligence,  the  owners  of  adjoining 
properties  who  were  injured  by  such  cause,  could  recover  the 
water  rents  paid  by  them.  Smith  vs.  Philadelphia ,  81 
Pa.,  38. 
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Neglect  to  pay.  A  party  purchasing  a  property  at 
sherifT's  sale  is  liable  for  arrears  of  water  rents  due.  Whik 
the  neglect  of  the  water  officials  to  enforce  the  ordinance  for 
the  collection  of  water  rents  may  make  them  personally  liable 
to  the  dty  for  any  loss  by  such  omission,  such  neglect  cannot 
be  taken  advantage  of  by  the  owner  of  the  premises.  Girard 
Life  Ins.  Co.  vs.  Philadelphia,  88  Pa.,  393.    4  W.  N.,  557. 

Way. 

I.  Neglect  op  right  op.  i  .  Whether  the  use  of  a  way 
has  been  open  and  adverse  for  twenty-one  years  is  a  question 
for  the  jury,  although  concurrently  used  by  the  owner  of  the 
servient  tenement.  Bennett  ws.  Biddle^  150  Pa.,  420.  2.  To 
entitle  the  public  to  a  right  of  way  over  unenclosed  woodland,  a 
continued  use  by  the  public  for  twenty-one  years  sufficed  prior 
to  the  act  of  April  25,  1850,  since  which  time  no  such  nglit 
of  way  shall  be  acquired  by  mere  user.  Brake  vs.  Crider,  107 
Pa,,  210.  3.  An  unlocked  gate  across  a  passageway  at  its 
intersection  with  a  turnpike,  and  being  there  at  the  date  of  the 
grant,  is  not  an  obstruction  to  the  free  use  of  the  passageway. 
Connery  vs.  Brooke,  20  Pittsburg  Journal,  208.  4.  Where 
a  grantor  conveyed  land  to  a  party  with  the  use  of  an  alley, 
which  could  only  be  reached  by  passing  over  a  comer  of  the 
premises  of  the  grantor,  the  right  of  way  is  implied  and 
becomes  appurtenant  to  the  land  conveyed,  so  long  as  it  can- 
not be  enjoyed  otherwise.  Gardner  \s.  Weaver,  11  W.  N., 
544.  5.  If  the  right  of  way  is  clear,  it  need  not  first  be  estab- 
lished by  a  suit  at  law,  nor  need  the  owner  prove  special  dam- 
age to  entitle  him  to  a  decree.  Nuisances  to  rights  of  way 
form  one  of  the  classes  of  cases  in  which  the  equitable  remedy 
of  injunction  may  besought.  Hacke's  Appeal,  10 1  Pa.,  245. 
6.  Where  land  is  subject  to  a  right  of  way,  the  owner  of  the 
land,  for  the  protection  of  his  fields,  may  erect  a  gate  across 
the  right  of  way,  provided  that  he  observes  a  reasonable  regard 
for  the  convenience  of  the  owner  of  the  right  of  way.  Hart- 
many]^.  Picks,   167  Pa.,  18.     7.  Plaintiff  must  show  a  right 
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of  passage  over  defendant's  property  that  is  clear  before  equity 
will  interfere.  Where  the  facts  are  disputed  and  the  right  is 
not  clear,  the  plaintiff  must  first  establish  it  at  law.  Lieber  vs. 
Bray^  7  Montgomery  Co.,  98.  8,  When  one  sells  real  estate 
to  which  there  is  no  possible  ingress  except  by  trespassing  on 
the  land  of  strangers,  or  by  crossing  adjoining  land  owned  by 
the  vendor,  the  grant  of  a  right  of  way  is  implied.  Mullen  vs. 
Hibberd,  5  Delaware  Co.,  10.  9.  When  the  owner  of  land 
grants  the  right  of  way  over  his  land,  he  conveys  thereby  noth- 
ing but  the  right  to  pass  over  it.  Every  other  incident  of 
ownership  is  reserved  in  the  owner  of  the  soil.  He  has  a  right 
to  build  over  it,  provided  he  builds  at  sufficient  height  not  to 
interfere  with  the  necessary  light  for  its  use.  Patterson  vs. 
R,  R.y  26  W.  N.,  327.     20  Phila.,  295. 

II.  Neglect  to  claim  right  of.  The  mere  user  of  a 
way  by  the  public  for  the  space  of  twenty-one  years,  will  not 
vest  a  title  in  them  thereto  by  prescription,  unless  the  user  is 
adverse  and  under  claim  of  right.  Where  such  user  is  with 
the  knowledge  and  acquiescence  of  the  owner  of  the  land  tra- 
versed, no  title  by  prescription  can  arise.  Root  vs.  Comm,,  98 
Pa.,  1 70.  Garrett  vs.  Jackson,  20  Pa.  ,331.  Reiner  vs.  Stubbs, 
Idem,  458. 

III.  Neglect  to  exercise  right  of.  Where  a  right  of 
way  exists  by  deed,  time  does  not  run  against  it  until  some 
default,  negligence  or  acquiescence  is  shown  or  may  be  fairly 
presumed.  There  is  no  prescription  or  presumption  from 
mere  non-user  of  a  servitude.  Butz  vs.  /Arie,  i  Rawle,  218. 
Nitzell  vs.  PaschaU,  3  Rawle,   82.  Bombaugh  vs.  Miller,  82 

Pa.,  209. 

Wells. 

I.  Neglect  by  polluting,  i.  Even  if  a  well  of  w&ter 
exists  within  the  limits  of  a  city,  a  neighbor  must  not  permit 
the  water  and  filth  from  his  cesspool  to  percolate  into  such 
well,  but  must  cleanse  and  thoroughly  cement  the  walls  and 
base  of  his  cesspool.     Dill  ws.  Haugh,  9  W.  N.,417.     2.  One 
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who  bores  for  oil  or  gas  is  responsible  for  an  injury  to  a 
neighboring  water  well,  where  such  injury  was  plainly  to  be 
anticipated,  and  was  preventable  by  the  exercise  of  reasonable 
cr.re  at  a  reasonable  cost  Collins  vs.  Gas  Co,^  131  Pa.^  143. 
139  Pa.,  III.  Steele  vs.  Todd,  158  Pa.,  515.  3.  The  con- 
struction and  use  of  a  cesspool  or  privy,  the  percolations  of 
which  contaminate  the  water  in  the  well  of  an  adjoining  land- 
owner, used  for  household  purposes,  is  a  nuisance  per  se^  not 
justifiable  on  the  ground  of  necessity.  Hough's  Appeal^  102 
Pa.,  42. 

II.  Neglect  in  digging.  A  bill  in  equity  will  lie  to 
restrain  the  owner  of  a  servient  tenement  from  digging  a  well 
so  near  a  spring  as  to  divert  the  water  of  the  spring,  to  the 
injury  of  the  owner  of  the  dominant  tenement,  who  had  a 
reserved  right  to  use  the  water  of  the  spring.  Lybe  vs.  Herr, 
9  Luzerne  Register,  165.     12  Lancaster  Bar,  16. 

III.  Neglect  to  cover.  Where  the  cover  of  a  pubUc 
well  was  apparently  so  insecurely  fastened,  that  a  child  four 
years  old  fell  into  the  well  together  with  the  cover,  and  was 
found  dead  at  its  bottom,  held,  that  the  proof  of  the  insecure 
condition  of  the  wall  need  not  be  direct  and  positive  by  some 
one  who  witnessed  the  occurrence,  but  it  must  be  such  as 
shall  satisfy  reasonable  minds  that  it  resulted  from  the  negli- 
gence of  the  municipality.     Allen  vs.  Willard,  57  Pa.,  379. 

IV.  Neglect  TO  GUARD,  i.  Where  a  well  has  been  sunk 
on  a  sidewalk  or  a  public  highway  by  a  private  party,  for  the 
purpose  of  supplying  himself  and  his  neighbors  with  water, 
it  is  the  duty  of  the  borough  to  see  that  it  is  properly  covered, 
or  enclosed  and  guarded.  Birfningham  vs.  Dorer^  3  Brewster, 
69.  2.  The  owner  of  unenclosed  land  is  not  bound  to  pro- 
tect or  enclose  or  guard  a  well  on  the  premises.  A  mere  pas- 
sive acquiescence  on  the  part  of  the  owner  to  the  use  of  or 
passage  over  the  land  by  others,  does  not  involve  the  owner  in 
any  liability  to  them  for  its  unfitness  for  such  use ;  nor  is  such 
owner  under  obligation  to  strangers  to  place  guards  around 
excavations  on  the  premises,  unless  they  are  so  near  a  public 
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way  as  to  be  dangerous  to  passers-by.  Gillis  vs.  R,  R.^  59 
Pa«,  129.  GiUespie  vs.  McGowan,  100  Pa.,  144.  Brecken- 
ridge  vs.  Bennett^  7  Kulp,  95. 

V.  Neglect  to  protect,  i.  A  verdict  was  rendered 
against  a  city,  for  neglecting  to  cover  a  well  which  existed  on 
a  lot  acquired  by  the  municipality.  It  was  open  to  access  to 
persons  of  all  ages,  and  a  child  playing  on  its  edge  fell  in  and 
was  drowned.  Barthold  vs.  Philadelphia^  154  Pa.,  109. 
2.  An  employee  in  a  mill  who  receives  injuries  by  falling  into 
a  concealed  well  upon  the  premises,  may  recover  damages 
from  his  employer.  It  was  the  duty  of  the  employer  to  warn 
the  servant  of  the  concealed  danger,  dough  vs.  Hoffman^  j 
Lancaster  Review,  74. 

Wharfinger. 

I.  Neglect  in  depositing  goods.  Where  coal  belonging 
to  one  party  was  by  mistake  deposited  on  the  wharf  of  another, 
the  wharfinger  has  no  power  to  sell  coal  so  deposited  on  his 
wharf,  for  unpaid  wharfage.  Kusenberg  vs.  Browne^  42 
Pa.,  173. 

II.  Neglect  in  the  care  of  goods.  A  wharfinger's 
responsibility  begins  when  the  goods  are  delivered  on  the 
wharf,  and  he  has,  either  expressly  or  by  implication,  received 
them.  He  is  responsible  for  the  exercise  of  ordinary  care  in 
securing  the  property  from  loss.      Rodgers  vs.  Stoptiely  32 

Pa.y    III. 

III.  Neglect  in  imposing  restrictions.  Although  a 
wharfinger,  who  is  required  to  permit  the  use  of  his  wharves 
for  the  loading  and  unloading  of  vessels  may  make  rules  for 
the  management  of  his  business,  yet  he  cannot  impose  unreas- 
onable restrictions,  Lincoln  vs.  Warehousing  Co,,  8  Pa. 
County,  195. 

Wharves. 

I.  Neglect  in  constructing,  i.  In  Pennsylvania,  the 
title  of  a  riparian  owner  along  a  navigable  stream  extends  only 
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to  the  low-water  line,  and  such  owner  has  no  right  to  erect  a 
wharf  beyond  low-water  mark.  Elisabeth  vs.  The  Geneva^  3 
Lancaster  Review,  134.  2.  The  court  held,  that  under  the 
grant  given  to  a  fishery,  any  interference  with  the  pbdntifrs 
use  of  the  land  in  connection  with  the  fishery  would  entitle 
him  to  damages.  Harvey  vs.  Vandcrgrift^  i  W.  N.,  629. 
3.  The  city  is  liable  for  damages  occasioned  by  a  projecting 
beam  on  one  of  the  city  wharves.  Maxwell  vs.  City^  y 
Phila.,  137. 

II.  Neglect  in  obstructing,  i.  The  authorities  of  a 
city  are  guilty  of  negligence  in  allowing  rubbish  to  remain  on 
6ne  of  their  wharves,  after  notice,  and  if  in  consequence  of 
such  neglect,  boats  or  rafts  attached  to  the  wharf  are  injured, 
the  city  is  liable  in  damages.  Allegheny  vs.  Campbell ^  107 
Pa.,  530.  2.  Where  the  nuisance  was  caused  by  a  city  sewer, 
the  owner  of  the  wharf  is  not  liable.  City  vs.  Edwards^  i 
W.  N.,182.  3.  A  city  is  not  liable  in  consequential  damages 
to  the  owner  of  a  wharf,  because  in  draining  a  creek  it  clogs 
up  the  entrance  to  a  wharf  Malane  vs.  Philadelphia^  12 
W.  N.,  326.  -  4.  A  city  receiving  wharfage  from  vessels,  is 
bound  to  keep  the  wharf  safe  and  free  from  obstructions,  and 
is  liable  for  neglect  of  this  duty  in  a  private  suit  instituted  by 
any  one  injured  thereby.  Pittsburg  vs.  The  Mary  Ann,  i 
Pittsburg  Joumali  93.  5.  Where  two  lines  of  river  steam- 
boats have  the  right  of  entrance  to  slips,  and  of  mooring  at  a 
wharf,  the  employees  of  neither  line  have  a  right  to  moor  thdr 
boats  immediately  in  front  of  a  slip,  so  as  to  prevent  the 
entrance  therein  of  the  boats  of  the  other  corporation.  Steam- 
boat Co.  vs.  Steam  Ferry  Co,,  81  Pa.,  106. 

III.  Neglect  in  occupying.  If  a  berth  at  a  Philadelphia 
wharf  be  for  the  time  occupied  by  a  vessel. in  which  the  owner 
or  possessor  of  the  wharf  has  an  immediate  interest,  whether 
such  vessel  be  loading,  discharging  or  empty,  no  other  vessel 
can  claim  a  right  to  occupy  that  berth.  Lincoln  vs.  The  Volusia, 
4  Clark,  65. 

IV.  Neglect  of  fastenings  for  boats.     If  the  posts 
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of  a  wharf  are  insufficient  for  properly  securing  boats  lying 
thereat,  it  is  the  duty  of  the  city  owning  the  same  to  add  new 
ones.  The  city  must  provide  for  the  high  floods  that  annually 
occur,  but  not  necessarily  for  extraordinary  ones.  Crawford 
vs.  Allegheny,  23  W.  &  N.,  141. 

V.  Neglect  to  keep  in  order.  The  owners  of  a 
wharf  are  responsible  for  damage  to  a  steamboat,  which  has 
paid  for  wharfage,  from  projecting  piles  of  iron,  which  were 
wrongly  allowed  to  remain  oi>  the  wharf.  Pittsburg  vs.  Grier, 
22  Pa.,  54. 

VI.  Neglect  to  pay  wharfage.  Where  a  vessel  has 
been  hired  or  chartered,  the  owner  is  not  responsible  for  wharf- 
age afterwards  incurred.  The  remedy  is  against  the  vessel  or 
charterer.     Phila.  vs.  Naglee,  i  Ashmead,  37. 

VII.  Neglect  to  permit  use  of.  Between  high  and 
low-water  mark  the  ownership  of  lands  bounded  by  navigable 
streams  is  subject  to  the  public  rights  of  navigation,  and  hence 
when  the  privilege  of  erecting  a  wharf  is  granted,  the  owner  of 
any  vessel  may  use  it,  without  previous  permission,  for  moor- 
ing purposes,  at  such  rate  of  wharfage,  in  the  absence  of  a 
special  agreement,  as  shall  be  fixed  by  the  port  wardens,  which 
officials  alone  have  authority  to  remove  vessels  remaining  at 
the  wharves  an  unreasonable  time.  Cone's  Estate,  20  Phila.,  68. 
Lincoln  vs.  Warehousing  Co,,  Idem,  217. 

VIII.  Neglect  to  protect.  Where  it  was  alleged  that 
the  negligence  consisted  in  the  owners  of  a  wharf  not  pro- 
viding cap  logs  for  their  pier  to  prevent  carts  from  being 
backed  into  the  river,  it  is  competent  for  the  company  to  show 
that  placing  cap  logs  there  would  interfere  with  the  loading  of 
vessels.     Phila,  &  Reading  R.  R,  vs.  Ervin,  89  Pa.,  71. 

IX.  Neglect  to  repair,  i.  Where  the  owner  of  a 
wharf  negligently  permitted  the  dock  to  be  in  an  unsafe  con- 
dition, he  is  liable  in  damages  for  injury  sustained  by  a  barge 
which  was  there  by  his  invitation  and  in  pursuance  of  a  con- 
tract with  him.  Dempsey  vs.  Iron  Co,,  12  Phila.,  31^. 
2.  Wharves  extending  into  navigable  rivers  are  not  the  prop- 
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erty  of  him  who  erects  them,  and  persons  who  listen  vesseb 
to  the  further  end  of  them  are  not  trespassers.  One,  how- 
ever, who  secures  a  license  to  erect  a  wharf,  is  bound  to  keep 
it  in  reasonable  and  ordinary  repair.  Began  vs.  Duniap^  15 
Phila.,  69. 

Widows. 

I.  Neglect  in  claim  for  exemption.  The  mere  £u:t 
that  the  widow  of  a  decedent  neglected  to  affix  her  signature 
to  the  paper  claiming  her  exemption,  will  not  vitiate  the  pro- 
ceedings. Bcaverson's  Estate,  i  York  Record,  173. 

II.  Neglect  op  information  as  to  value  of  estate. 
In  order  that  an  election  by  a  widow  to  take  under  the  will  of 
her  deceased  husband  may  bind  her,  it  must  be  made  with  a 
knowledge  of  her  rights  and  of  the  relative  values  of  the  inter- 
ests between  which  her  choice  is  to  be  made,  especially  where 
she  is  called  upon  to  make  her  election  soon  after  her  hus- 
band s  death.   Woadbum's  Estate ,  138  Pa.,  606. 

III.  Neglect  to  allow  exemption,  i.  A  widow  can- 
not claim  exemption  out  of  the  proceeds  of  her  husband's  real 
estate,  unless  there  has  been  a  previous  appraisement  of  the 
land.  Avery's  Estate,  i  C.  P.  Reporter,  151.  2,  Where  the 
family  relation  has  been  dissolved  with  the  acquiescense 
of  the  wife,  she  is  not  entitled  upon  the  husband's  death  to  the 
widow's  exemption.  Beilstien's  Estate,  36  Pittsburg  Jour- 
nal, 61.  3.  Where  a  widow  has  made  her  claim, 
the  fact  of  her  death  is  of  no  consequence  ;  her  title  vests  from 
the  date  of  her  demand.  Buddy's  Estate,  7  Pa.  County,  466. 
4.  A  widow  who  remarries  before  claiming  her  three 
hundred  dollars  exemption,  is  barred.  Cronan  vs.  Scran- 
ton,  2  Lackawanna  Jurist,  413.  5.  A  widow's  right  to 
claim  three  hundred  dollars  exemption  is  not  ousted  by 
her  subsequent  marriage.  The  interest  of  a  widow  is  fixed 
the  moment  she  becomes  a  widow,  and  is  not  divested  by  a 
subsequent  marriage.  Comm.  vs.  Powell,  51  Pa.,  441.  Venu^ 
EstaU,    2    York    Record,     196.      Ifunt's    Appeal,    3   York 


IN    PENNSYLVANIA  1 833 

Widows — Continued, 

Record,  1 20.  6.  A  husband  compelled  his  wife  to  leave  his 
house,  and  they  lived  apart  until  his  death,  nineteen  years 
subsequently.  Held,  that  she  was  entitled  to  the  widow's 
exemption.  Where  the  estate  consists  of  money,  a  demand 
for  an  appraisement  by  the  widow  is  unnecessary.  Notice 
that  she  claims  the  exemption  suffices.  De  Wolfs  Estate, 
38  Pittsburg  Journal,  275.  7.  A  widow's  election  to  take 
under  her  husband's  will,  is  no  bar  to  her  claim  for  exemption. 
FarreWs  Estate,  4  W.  N.,  383.  8.  Where  two  cohabited  as 
husband  and  wife,  with  the  understanding  that  license  and 
ceremony  should  follow,  and  the  man  died  in  the  meantime, 
the  survivor  was  held  not  entitled  to  the  widow's  exemption. 
Grimm*  s  Estate,  3  5  Pittsburg  Journal,  213.  9.  The  widow  of  a 
decedent  will  not  be  allowed  the  three  hundred  dollar  exemp- 
tion, unless  she  is  a  resident  of  this  state.  Graves'  Estate,  2  Dela- 
ware Co.,  476.  10.  Failure  of  a  wife  to  live  with  her  husband  up 
to  the  time  of  his  death,  is  no  bar  to  her  claim  for  exemption, 
if  she  left  him  on  account  of  his  inability  to  support  her. 
Groom's  Estate,  6  York  Record,  139.  11.  The  right  of  a 
widow  to  retain  ^300  out  of  the  estate  of  her  husband  exists, 
although  before  doing  so  a  second  marriage  may  have 
taken  place.  Wherever  a  right  by  law  has  attached  by 
reason  of  widowhood,  there  must  be  some  law  by  which 
it  is  divested,  or  it  will  remain.  Hilt  vs.  Walton,  12 
Phila.,  362.  3.  W.  N.,  545.  Myers*  Estate,  18  Phila.,  42. 
1 2.  A  widow  who  had  been  divorced  a  mensa  et  thoro,  is  not 
entitled  to  the  three  hundred  dollar  exemption  on  the  death 
of  her  husband,  under  the  act  of  April  14,  185 1.  To  entitle 
her  to  this  money,  the  family  relation  must  exist  at  the  hus- 
band's death,  at  least  in  contemplation  of  law.  Hettrick  vs. 
Hettrick,  55  Pa,,  290.  Terrfs  Appeal,  Idem,  244.  13.  A 
widow's  right  to  claim  three  hundred  dollars  exemption,  is  not 
ousted  by  her  subsequent  marriage.  Where  an  ante-nuptial 
contract  had  been  entered  into  for  a  consideration,  in  which 
the  woman  had  agreed  to  release  all  claim  to  any  portion  of 
her  husband's  estate,  held,  that  on  the  husband*.;  death,  the 
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widow  was  not  entitled  to  her  three  hundred  dollars  exemption. 
Hunfs  Appeal,  30  Pittsburg  Journal,  77.  Ludwi^s  Appeal^ 
Idem,  446.  14.  The  widow  of  a  decedent  is  not  entitled 
to  ^300  under  the  act  of  April  14,  185 1,  out  of 
the  proceeds  of  land  situate  in  another  state,  brought  into 
Pennsylvania  for  distribution  by  the  executors.  Hoppers 
Estate^  2  Phila.y  367.  15.  To  entitle  a  widow  to  her  three 
hundred  dollars  worth  of  her  husband's  property,  she  must 
have  sustained  the  relation  of  his  wife  at  the  time  of  his  death. 
Hence,  if  she  had  deserted  him  or  lived  separately  from  him 
so  long  as  not  to  be  a  part  of  his  &mily,  she  thereby  forfeited 
her  right  to  his  property.  King's  Appeal,  84  Pa.,  345. 
16.  Where  a  wife,  without  showing  sufficient  legal  excuse, 
withdraws  from  her  husband's  roof  and  society,  she  cannot 
claim  exemption  as  his  widow,  for  that  allowance  is  based 
upon  the  continuance  of  the  fanuly  relation  which  she  has  by 
her  own  act  sundered,  ^a^n 'j  i&Az/Sf ,  3  Pa.  Dist.,  806.  16 
Pa.  County,  72.  Adose  vs.  Fossitt,  i  Pearson,  304.  Coated 
Estate,  6  W.  N.,  367.  12.  Phila.,  171.  Nye's  Appeal,  126 
Pa.,  341.  Price's  Appeal,  2  Monaghan,  $54.  17.  A  widow's 
claim  of  three  hundred  dollars  is  not  barred  by  her  death 
after  advertisement  of  her  petition  for  exemption,  but 
before  its  approval.  Such  claim  is  not  allowed,  when 
originally  presented  by  the  personal  representative  of  the 
widow.  Lafferty's  Estate,  12  W.  N.,  535.  18.  The 
death  of  a  widow  three  days  after  filing  her  petition 
for  exemption,  and  before  the  approval  of  the  appraisement, 
does  not  invalidate  her  claim.  Lafferty's  Estate,  16  Phila.,  211. 
19.  The  widow  and  children  of  a  decedent  are  entitled,  under 
the  act  of  April  14,  185 1,  to  claim  ^300  out  of  his  estate  as 
against  a  mortgage,  not  for  purchase  money,  of  the  land,  out  of 
the  proceeds  of  which  the  benefit  is  claimed.  Lamberfs  Estate, 
2  Woodward's  Decisions,  239.  20.  The  evidence  showing 
that  the  husband  deserted  his  wife,  she,  on  his  death,  is  enti- 
tled to  the  benefit  of  the  three  hundred  dollar  exemption, 
and  her  share  in  his  estate.     Morris'  Appeal,  3 1  Pittsburg 
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Jontllal,  85.  21.  A  wife  living  in  a  foreign  country,  who 
never  formed  part  of  her  husband's  family  here,  is  not  enti- 
tled to  the  benefit  of  the  exemption  act,  allowing  ^300  to 
the  widows  of  decedents.  Monk's  Estate^  9  Montgomery 
Co.y  1 13.  22.  A  widow  is  entitled  to  her  exemption  out  of 
the  goods  of  her  deceased  husband,  although  they  were  levied 
upon  by  the  sheriff  before  his  death.  Meier's  Estate,  6 
Kulp,  102.  23.  A  widow  is  not  entitled  to  receive  ^300  out 
of  the  proceeds  of  sale  of  her  deceased  husband's  real  estate, 
without  a  previous  appraisement,  as  provided  by  the  act  of 
April  14,  1857,  ^^^  April  9,  1849.  Nixon's  Afifieal,  6 
W.  N«,  496.  24.  A  widow  has  a  right  to  claim  her  three 
hundred  dollar  exemption  out  of  her  husband's  estate, 
although  her  husband,  by  his  will,  has  directed  that  the  legacy 
bequeathed  to  her  shall  be  in  lieu  of  dower  and  exemption,  and 
she  has  elected  to  take  under  the  will.  Peei/e's  Estate,  157 
Pa*,  605.  25.  The  right  of  a  widow  to  claim  her  exemption 
i3  not  affected  or  measured  by  her  necessities,  her  wealth  or 
her  poverty,  nor  by  the  value  of  the  estate.  Palethorp's  Estate, 
3  Pa.  Dist,  145.  34  W.  N.,  60.  26.  A  widow  who  has 
deserted  her  husband,  is  not  entitled  to  the  three  hundred  dol- 
lar exemption.  Ross'  Estate,  3  Lackawanna  Jurist,  60. 
ZJ.  Where  a  husband  and  wife  executed  a  written  agreement 
to  separate,  and  relinquished  their  respective  rights  in  each 
other's  estate,  and  forthwith  ceased  to  cohabit,  held,  that  on  the 
death  of  the  husband  the  widow  was  not  entitled  to  the  three 
hundred  dollar  exemption  provided  by  the  act  of  April  14,1851, 
nor  to  one-third  of  his  personal  estate  under  the  intestate  laws. 
Speidets  Appeal,  107  Pa.,  1 8.  28. To  be  entitled  to  the  exemption 
allowance,  the  wife  should  at  her  husband's  death  have  been 
living  with  him,  unless  the  separation  be  without  fault  on  her 
part.  She  should  make  her  claim  promptly,  or  she  will  be 
held  to  have  waived  it.  Sctdlin's  Estate,  5  Pa.  County,  188. 
Simpson's  Estate,  Idem,  326.  Burketfs  Estate,  Idem,  501. 
29.  A  wife's  absence  from  her  husband's  domicil  through  no 
fault  on  her  part,  continuing  for  some  time  previous  Xs>  her 


1836  THE    LAW    OF    NEGLIGENCE 

Widows — Continued. 

husband's  death,  does  not  sever  the  family  relations,  nor  debar 
her  from  claiming  the  widow'sthree  hundred  dollar  exemption. 
Simpson's  Estate,  22  W.  N.,  172.  Grieves*  Estate^  1 1  Lancaster 
Review,  1 49.  30.  A  wife,  who,  by  articles  of  separation,  releases 
all  interest  in  her  husband's  estate,  will  not  be  allowed  the  statu- 
tory exemption,  although  the  separation  never  took  place. 
Where,  however,  a  separation  has  taken  place  between  the 
parties,  though  no  fault  of  the  wife,  but  justified  by  bad  treat- 
ment,  she  being  willing  to  live  with  him  and  to  perform  the 
duties  of  a  wife,  held,  that  she  is  entitled  to  claim  the  exemp- 
tion of  f  300.  Otherwise,  it  is  of  the  very  essence  of  the  act 
of  185 1,  that,  at  the  time  of  her  husband's  death,  the  wife  be 
living  with  him  in  the  family  relation.  Schmitfs  Estate^  19 
Phila.,  38.  Simpson's  Estate^  Idem^  52.  ScuUiris  Estate,  Idem, 
36.  31.  A  widow  cannot  compel  the  legal  representative  of 
an  estate  to  sell  goods  so  as  to  give  her  ^300  in  money.  Wit- 
mer^s  Estate,  2  Pearson,  473. 

IV.  Neglect  to  claim  allowance.  A  widow  who 
claims  her  statutory  allowance  under  the  act  of  April  14, 185 1, 
must  make  her  claim  within  a  reasonable  time  after  her  hus- 
band's death.  She  cannot  claim  it  after  the  lapse  of  several 
years  and  a  second  marriage.    Burk  vs.  Gleason,  46  Pa.,  297. 

V.  Neglect  to  claim  exemption,  i.  To  entitle  the 
widow  of  a  decedent  to  ^300  worth  of  her  husband's  estate, 
she  must  make  her  claim  in  proper  time.  The  omission  to  do 
so  is  a  waiver  of  her  right.  The  claim  must  be  made  of  the 
executor  or  administrator.  If  she  elects  to  take  personal 
property,  and  it  falls  short  of  ^300,  she  may  have  the  balance 
out  of  the  real  estate.  A  claim  to  retain  a  part  of  the  pro- 
ceeds of  real  estate  made  after  the  same  is  sold,  is  too  late. 
Bryan's  Estate,  4  Phila.,  228.  2.  Delay  in  making  this  claim 
can  only  act  as  an  estoppel,  where  there  are  persons  having 
interests,  as  creditors  or  distributees,  with  a  present  right  of 
participation  in  the  estate,  who  may  have  been  induced  by  the 
widow's  inaction  to  believe  that  her  claim  was  waived.  Her 
exemption    takes    precedence   over  funeral   expenses.      An 
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appraisement  is  not  necessary,  where  the  exemption  is  claimed 
in  cash.  In  such  case,  a  delay  of  eleven  months  in  making  a 
claim  is  not  laches.  BourguignotCs  Estate^  28  W.  N.,  315. 
Weir's  Estate^  Idem,  268.  3.  Where  the  widow  is  adminis- 
tratrix, she  cannot  be  accused  of  laches,  if  she  demands  her 
exemption  within  one  year  from  taking  letters.  The  death  of 
the  widow  after  her  chiim  is  made,  and  before  it  is  confirmed, 
is  immaterial.  Delay  on  her  part  in  claiming  her  exemption, 
acts  as  an  estoppel  only  where  the  rights  of  creditors  and  dis- 
tributees are  affected.  Buddfs  Estate,  20  Phila.,  6.  McCann's 
Estate,  Idem,  no.  Baurgidgnoris  Estate,  Idem,  143.  4.  Laches 
on  the  part  of  a  widow  to  claim  her  exemption  of  f  300  will 
defeat  it.  If  she  is  administratrix,  it  is  her  duty  as  widow  to 
make  a  demand  upon  herself  as  administratrix.  Buddy s  Estate, 
25  W.  N.,  359.  Donogkue's  Estate,  Idem,  40.  5.  The 
right  of  a  widow  to  retain  property  to  the  value  of  (1 300  out 
of  the  estate  of  her  deceased  husband,  is  waived,  unless  claimed 
before  the  expenses  of  a  full  administration  are  incurred.  By 
claiming  and  taking  but  part,  she  waives  the  residue.  Baskiris 
Appeal,  38  Pa.,  65.  6.  Four  years'  delay  is  no  bar  to  the 
widow's  claim  for  exemption,  where  there  are  no  creditors,  and 
the  children,  all  adults,  have  consented  to  her  use  of  the 
property  as  her  own.  Where  a  widow  is  executrix  or 
administratrix,  she  need  make  no  formal  demand  upon  herself 
for  the  f  300  allowed  her,  and,  barring  laches,  the  claim  may 
be  made  at  the  adjudication  of  her  account.  Cocker's 
Estate,  I  Pa.  Dist.,  81,  158.  Birch's  Estate,  Idem,  390. 
3.  A  delay  of  five  years  by  a  widow  to  assert  her  claim  to 
exemption,  is  such  gross  laches  as  to  operate  as  conclusive 
proof  of  a  waiver  of  her  right.  Donogkue's  Estate,  7  Pa.  County, 
319.  Pratt's  EstaU,  23  W.  N.,  543.  8.  The  claim 
to  the  exemption  of  (I300,  under  the  act  of  1851,  whether  by 
a  widow  or  by  a  guardian  of  minor  children  of  a  decedent, 
should  be  made  promptly  and  without  unreasonable  delay. 
Otherwise  the  party  entitled  will  be  estopped.  Donogkue's 
Estate,  19  Phila.,  220.     9.  A  widow  waives  her  right  to  claim 
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her  exemption  by  a  delay  of  three  jrears  in  making  the 
demand,  as  against  a  purchaser  at  a  sheriff's  sale  on  an  exe- 
cution issued  against  the  decedent  Davey*s  Estate,  9  Pa.  County, 
125.  10.  A  widow  must  make  her  claim  for  the  three  hundred 
dollar  exemption  before  the  sale  of  the  real  estate  of  a  dece- 
dent. Cranse's  Estate^  6  Phila.,  71.  Deck's  Estate,  Idem,  72. 
Wagenhal's  Estate,  15  Phila.,  617.  Weckerlefs  Estate,  Idem, 
527.  1 1.  A  widow,  electing  to  take  her  exemption  from  the 
realty,  cannot  subsequently  come  in  upon  the  personalty.  A 
judgment  given  to  secure  part  of  the  purchase-money  for  real 
estate  is  preferred  to  the  widow's  exemption.  Engets  Estate, 
4  Northampton  Co.,  198.  12.  Where  a  widow  in  her  lifetime 
has  designated  the  particular  property  she  elected  to  retain, 
her  representatives  must  be  restricted  to  such  designatioa 
Finney's  Appeal,  17  W.  N.,  494.  13.  A  widow  is  not 
entitled  to  f  300  out  of  the  proceeds  of  chattels  sold  by  the 
executors,  without  a  previous  demand  of  chattels  sold.  Franz's 
Estate,  27  Pittsburg  Journal,  119.  14.  To  secure  the  exemp- 
tion allowed  by  law,  the  widow  must  reside  within  the  limits 
of  the  state.  She  must  make  her  demand  within  a  reason- 
able time ;  if  she  delays  until  the  full  expenses  of  adminis- 
tration have  been  incurred,  it  is  too  late.  Grove's  Estate,  3 
Kulp,  475.  15.  A  widow  will  not  beheld  to  have  waived 
her  right  to  the  exemption  under  the  act  of  185 1,  by  a 
delay  of  a  year  in  presenting  her  claim,  where  there 
are  no  creditors,  and  when  the  interests  of  l^^atees  are 
not  prejudiced  thereby.  Hurley's  Estate,  12  Phila.,  47. 
16.  It  is  the  duty  of  a  widow  to  make  her  claim  to  the  benefit 
of  the  exemption  law  promptly.  It  is  too  late  after  distribu- 
tion awarded  of  the  estate.  Hunfs  Estate,  14  Phila.,  330. 
Catteson's  Appeal,  100  Pa.,  9.  Wallington's  Estate,  7  W.  N., 
489.  17.  A  claim  made  by  a  widow  for  J300  out  of  the 
estate  of  her  late  husband,  six  years  after  his  death  is  too  late, 
even  if  administration  was  not  granted  on  the  estate  until  after 
five  years.  Hughes'  Estate,  i  Lackawanna  Jurist,  85.  18.  The 
widow  in   claiming  her  exemption  under  the   act  of  185 1, 
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should  give  notice  of  her  claim  to  the  executor  at  or  before 
the  appraisement  of  the  estate  is  made,  if  she  wants  to  take 
it  out  of  the  personal  estate.  Heller's  Estate^  1 1  Phila.,  120. 
19.  If  a  widow  be  tardy  in  claiming  her  exemption,  and  lead  a 
creditor  to  incur  costs  and  expense,  which  he  would  not  other- 
wise incur,  she,  by  her  laches,  will  be  deprived  of  the  exemp- 
tion. SctiUMs  Estate^  19  Phila.,  36.  Hurley's  Estate^  5 
W.  N.,  501.  McMuUin's  Estate,  11  W.  N.,  546,  562.  Riser's 
Estate,  Idem,  563.  Hunts  Estate,  Idem,  123.  Weckerly's 
Estate,  Idem,  287.  20.  A  delay  of  three  years,  on  the  part 
of  a  widow,  to  assert  her  claim  for  the  three  hundred  dollar 
exemption  under  the  act  of  April  14,  185 1,  is  fatal  to  the  right, 
and  conclusive  evidence  of  her  waiver  of  it.  Kern's  Appeal, 
120  Pa,,  523.  Fo^s  Estate,  5  Kulp,  218.  21.  Where  the 
interests  of  other  parties  are  not  affected  by  the  delay,  the 
estate  being  all  in  money  in  the  hands  of  the  executor,  the 
widow  making  her  claim  for  ^300  before  the  auditor  is  not  too 
late.  But  she  is  too  late,  if  she  delays  to  make  it  and  claim 
an  s^praisement  until  the  assets  are  all  otherwise  appropriated. 
Kirkpatrick' s  Estate,  5  Phila.,  98.  Jtbbin's  Estate,  Idem,  100. 
22.  Delay  by  a  widow  in  asserting  her  right  to  exemption  is 
evidence  of  waiver,  and  if  prolonged  unduly,  or  until  circum- 
stances have  changed  or  new  rights  intervened,  it  may  operate 
as  an  estoppel.  It  is,  however,  susceptible  of  explanation,  and 
if  no  one  has  been  prejudiced  by  it,  the  exemption  may  still 
be  awarded.  Kelly's  Estate,  3  Pa.  Dist.,  15.  23.  Where 
the  lands  of  a  decedent  are  incapable  of  division,  the  widow's 
J300  is  payable  out  of  the  proceeds  of  sale,  although  demand 
was  not  made  before  sale.  Lehman  vs.  Darety,  8  Phila.,  623. 
24.  A  widow  is  too  late  in  her  claim  to  have  three  hundred 
dollars  in  value  set  apart  to  her  out  of  the  real  estate  of 
decedent,  after  the  administrator  has  sold  the  same  at  public 
sale  under  an  order  of  the  orphans*  court  for  the  payment  of 
his  debts.  Lawley's  Estate,  2  Montgomery  Co.,  56.  3  Idem, 
78.  25.  To  entitle  a  widow  to  three  hundred  dollars*  worth 
of  property,  she  must  make  the  claim  at  the  proper  time.     If 
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she  waits  until  the  administrator  has  actually  sold  the  prop- 
erty of  the  decedent  for  the  payment  of  his  debts,  her  claim  is 
made  too  late,  although  made  before  the  confirmation  of  the 
sale.  The  claim  will  not  be  allowed,  when  the  interests  of 
third  parties  are  affected  by  the  delay.  Lawley's  ApptcU^  20 
W.  N.,  28.  Silvers'  Estate,  Idem,  389.  26.  A  widow's 
claim  for  exemption  made  within  ten  months  after  her  hus- 
band's death,  where  no  interests  have  been  prejudiced,  is  not 
barred  upon  the  ground  of  laches.  This  right  is  not  confined 
to  the  widow  or  minor  children  of  the  decedent,  but  is  to  be 
participated  in  by  even  adult  children  forming  part  of  dece- 
dent's household  at  the  time  of  his  death.  McCann's  Estate, 
27  W.  N.,  439.  Holders  Estate,  Idem,  440.  27.  A  widow 
may  by  laches  lose  her  rightto  have  three  hundred  dollars'  worth 
of  her  husband's  estate  set  apart  for  her.  McLaughlin's  Estate, 
4  Lancaster  Review,  410.  28.  A  widow  can  claim  her  exemp- 
tion upon  the  audit  of  the  estate,  if  there  are  no  creditors 
affected  by  it.  Potts*  Appeal,  3  Walker,  135.  29.  A  petition 
of  a  widow  for  three  hundred  dollars  exemption  is  in  time,  even 
if  filed  after  an  order  of  sale  of  real  estate  has  been  granted 
Rank's  Estate,  5  W.  N.,  556.  30.  A  widow  cannot  withhold 
her  claim  until  the  personal  property  is  exhausted,  and  then 
require  the  administrator  to  appraise  and  set  over  to  her 
real  estate,  without  the  previous  steps  necessary  to  bring 
such  estate  into  administration.     Scott's  Estate,  2  Phila.,  136. 

31.  A  widow's  claim  for  exemption  will  always  be  refused 
when  not  made  promptly,  if  other  interests  are  affected.  It  is 
too  late,  if  she  waits  until  the  amount  is  awarded  to  the  cred- 
itors.   Silvius'  Estate,  1 8  Phi  la. ,  1 3  3 .   Roberfs  Estate,  Idem,  1 1 9. 

32.  A  delay  of  two  and  a  half  years  by  the  widow  in  demand- 
ing her  exemption,  is  not  necessarily  an  evidence  of  waiver, 
yet  unreasonable  delay,  without  satisfactory  explanation,  will 
defeat  her  right  to  it.  Snider' s  Estate,  16  Pa.  County,  238. 
NeiUys.  Kuhn,  15  Idem,  565.  33.  A  widow's  waiver  of  her 
right  to  the  exemption  allowed  her  out  of  her  husband's 
estate,  should  never  be  inferred  from  facts  that  are  susceptible 
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of  other  reasonable  explanation,  and  do  not  amount  to  a  legal 
estoppel.  WesseVs  Appeal,  35  Pittsburg  Jottmal^  306.  4 
Pennypacker^  536.  34.  The  act  of  April  14, 1 83 1,  allows  three 
hundred  dollars  exemption  to  the  widow  or  children  of  a  decedent. 
If  there  be  a  widow,  the  entire  amount  must  be  paid  to  her,  with- 
out respect  to  the  children.  The  right  is  a  personal  privilege 
which  she  may  waive.  It  is  waived,  if  she  neglect  to  demand 
an  appraisement.  The  demand  to  have  it  set  apart  must  be 
made  before  a  sale,  and  before  expenses  have  been  incurred  in 
proceedings  to  effect  a  sale.     Williams^  Appecd,  92  Pa.,  71. 

VI.  Neglect  to  demand  appraisement,  i  .  An  appraise- 
ment is  essential  as  to  real  estate  or  personal  chattels.  A  widow 
may,  without  appraising  it,  select  cash  or  choses  in  action 
easily  convertible  into  cash.  A  widow  may  not  wait  until  the 
estate  has  been  itself  converted,  and  then  claim  out  of  a  fund 
which  did  not  before  exist.  FormacTs  Estate ,  3  Pa.  Dist,  13. 
2.  When  a  widow  has  failed  to  demand  an  appraisement  of 
personal  property  belonging  to  her  late  husband,  under  the 
exemption  law,  until  after  an  appraisement  of  all  the  effects 
was  completed  and  returned  to  the  register's  office,  it  was  held 
that  she  was  too  late,  and  was  precluded.  Maier's  Estate,  i  Pear- 
son, 420.  3.  To  entitle  a  widow  to  the  benefit  of  exemption,  an 
appraisement  is  a  sine  qua  non.  Torstenson's  Estate,  3  Pa. 
County,  13.  Weckeriys  Estate,  15  Phila.,  527.  WagenthoTs 
Estate,  Idem,  617.  4.  Omission  to  demand  an  appraisement, 
is  a  fatal  defect  in  a  widow's  claim  for  exemption.  It  may, 
however,  under  some  circumstances,  be  the  executor's  duty  to 
have  the  appraisement  made.  Santers'  Estate ^  14  Phila.,  261. 
Andress'  Estate,  Idem,  363. 

VII.  Neglect  to  elect  to  take  under  the  will. 
I.  The  act  of  March  29,  1832,  gives  the  widow  twelve  months 
to  make  her  election,  whether  she  will  accept  the  provision 
made  her  by  her  husband's  will,  or  take  her  dower  in  the  lands 
and  her  share  of  the  personal  estate.  She  should  make  such 
election  with  a  full  knowledge  of  her  rights.  Anderson's 
Appeal,  36  Pa,,  476.     2.  An  election  by  a  widow  to  take 
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under  her  husband's  will  in  lieu  of  dower  at  law  may  be  evi- 
dence by  matter  in  pais  as  well  as  of  record  ;  but  it  must  be 
shown  that  she  had  requisite  knowledge  of  the  value  and 
character  of  her  husband's  estate,  and  that  her  intention  was 
consistent  with  such  choice.  But  if,  with  such  knowledge, 
she  receives  the  bequests  in  the  will,  she  cannot  afterwards 
claim  that  she  did  not  intend  to  relinquish  her  dower.  Brad- 
fords  vs.  Kents,  43  Pa.,  474.  Holfs  Estate,  39  Pittsburg 
Journal,  394.  3.  A  widow  having  given  notice  of  her  inten- 
tion to  take  against  the  will,  it  is  still  within  the  discretion  of 
the  auditing  judge  up  to  the  time  of  adjudication  to  permit  her 
to  withdraw  her  election.  Barry's  Estate^  13  Phila.,  310. 
4.  The  right  given  by  statute  to  elect  not  to  take  under  her 
husband's  will  is  purely  personal,  and  in  the  event  of  her 
death  without  having  exercised  said  right,  her  heirs  or  personal 
representatives  cannot  make  the  election.  Crozter^s  Appeal,  90 
Pa.,  384.  5.  A  widow  cannot  be  compelled  to  make  her 
election  before  the  expiration  of  a  year,  nor  can  the  executors 
be  forced  to  file  a  statement  before  that  time.  Farrets  Estate, 
2  W.  N.,  243.  6.  Where  a  widow,  about  three  months  after 
the  death  of  her  husband,  delivered  a  notice  in  writing  to  the 
executors,  of  her  election  not  to  take  under  his  will,  it  was  held 
to  be  in  time.  She  was  not  bound  to  file  a  copy  of  the  notice  of 
record,  nor  forthwith  resort  to  active  legal  proceedings  to  have 
her  portion  of  the  estate  set  off  to  her.  Greiner's  Appeal,  103 
Pa.,  91.  Langs  Estate,  15  Phila.,  593.  14  Lancaster  Bar,  no. 

VIII.  Neglect  to  include  property  in  appraisement. 
Neglect  to  include  property  in  an  appraisement,  is  a  waiver  of 
a  widow's  claim  as  to  property  omitted,  and  it  is  too  late  to 
make  the  claim  out  of  the  proceeds  of  real  estate.  Nixon  s 
Appeal,  I  Luzerne  Law  Times,  135.  8  Luzerne  Register,  135. 

IX.  Neglect  to  permit  election  under  will.  A 
widow's  right  to  an  election,  under  the  act  of  April  14, 1851, 
is  not  waived  where  the  husband  deserted  the  wife,  and  she 
married  again  under  belief  of  his  death.  Johnson's  Estate,  20 
Phila.,  170. 
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X.  Neglect  to  refuse  exemption.  The  widow  of  a 
decedent  is  entitled  to  f  300  out  of  the  proceeds  of  the  sale  of 
the  real  estate  in  preference  to  a  judgment  creditor  in  whose 
favor  the  husband  had  waived  the  benefit  of  the  exemption. 
Spencer's  Appeal,  4  Pittsburg  Joumaly  693. 

WiUs. 

I.  Neglect  by  additions,  alterations,  erasures  and 
interlineations.  I .  Where  a  will  is  executed  with  all  the 
forms  of  lawy  it  will  not  be  invalidated  by  subsequent  addi- 
tions thereto  by  the  testator  which  are  not  signed  by  him  ;  but 
the  said  additions  will  be  considered  as  an  unexecuted  codicil, 
and  the  will,  as  originally  written,  allowed  to  stand.  This  rule 
does  not  apply,  where  the  whole  instrument  was  prepared  at 
the  same  time.  In  such  case,  not  signing  at  the  end  is  &tal. 
Baird's  Estate,  35  W.  N.,  15.  2.  When  one  of  the  subscrib- 
ing witnesses  testified  on  the  trial  of  the  issue,  that  the  will 
offered  for  probate  had  been  altered  after  he  had  subscribed, 
he  contradicted  the  prima  facie  evidence  of  the  probate,  which 
left  the  altered  paper  unproved,  it  standing  on  the  testimony  of 
the  other  subscribing  witness  only.  Charles  vs.Htiber,  78  Pa., 
451.  3.  An  erasure  and  careful  interlineation  in  an  executed 
will  made  by  the  testator  or  at  his  request,  and  acknowledged 
by  him  as  thus  altered  in  the  presence  of  two  witnesses,  is 
not  a  revocation  of  the  will.  Dixon's  Appeal,  55  Pa.,  424. 
4.  Where  immaterial  additions  are  made  to  a  will  by  a 
stranger,  such  as  afHxing  a  seal  thereto,  or  adding  the  words, 
"  his  mark,"  these  alterations  do  not  afTect  the  validity  of  the 
will.  Grubbs  vs.  McDonald,  91  Pa.,  236.  5.  A  testator 
partly  erased  his  will,  and  made  corrections  in  it  in  lead  pen- 
cil, in  the  presence  of  his  brother.  Held,  that  the  will  was 
properly  admitted  to  probate.  Where  a  will  so  erased  and 
altered  is  found  in  a  desk,  safe  or  other  receptacle  for  a  testa- 
tor's private  papers,  the  presumption  is  that  the  changes  were 
made  by  the  party  himself  The  law  declares  that  a  will  shall 
be  in  writing,  but  whether,  if  written  with  pencil,  a  will  would 
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thereby    be    invalid,   has  never,   we  believe,  been   decided 
by    our    supreme    court      Fugue fs    Will,    11    Phila.,    jj. 
6.  Where  a  will  is  found  in  a  receptacle  where  the  testator 
himself  placed  it,  erasures  or  alterations  which  appear  on  its 
&ce  are  presumed  to  have  been  made  by  him.     The  opposite 
view  is  taken  in  England,  where  it  is  presumed  that  such 
alterations,  if  not  attested,  were  made  after  the  execution  of 
the  will.     Where  the  body  of  the  will  is  admittedly  in  the 
testator's  handwriting,  it  is  for  the  jury  to  compare  the  inter- 
lineation, and  say  whether  it  was  not  written  by  him.  Experts 
are  not  competent  to  make  such  comparison.  GlassetCs  Estate^ 
13  W.  N.,  79.     16  Phila.,  219.     7.  A  duly  executed  codidl 
operates  as  a  republication  of  the  orig^inal  will,  so  as  to  make 
it  speak  as  of  the  date  of  the  codicil.     Where  interlineations 
exist  in  a  will  proved  to  be  in  the  handwriting  of  the  testator, 
the  presumption  is  that  they  were  made  at  or  before  the  time 
the  signature  was  appended  to  the  last  codicil.     LtnnarcTs 
Appeal,  gi  Pa.,  313.     8.  Where  undoubtedly  the  erasures 
and  alteration  of  bequests  in  a  will  were  made  by  the  testator, 
the  court  will  construe  such  bequests  revoked  or  changed. 
Where  expressions  are  ambiguous,  no  priority  can  be  allowed. 
Linnara's  Estate,  8  W.  N.,  jy.     9.  Where,  after  a  will  was 
executed  and  attested,  the  daughter  of  the  testatrix  made 
erasures,  as  she  alleged,  at  the  request  of  her  mother,  but 
without  the  knowledge  of  the  subscribing  witnesses,  and 
without  republication  of  the  will  by  the  testatrix,  held,  that 
the  statutory  proof  was  lacking,  and  the  original  will,  without 
the  erasures,  should  be  admitted  to  probate.    SimrelTs  Estate^ 
154  Pa.,  604.     10.  If  erasures  in  a  will  be  not  made  by  the 
authority  of  the  testator,  the  whole  will  stands  as  originally 
written.      SimrelTs     Estate,     2     Lackawanna    Jurist,   405. 
1 1 .  Alterations  in  a  will  made  by  the  testator  with  a  lead 
pencil,  signify  the  same  intent  and  have  the  same  effect  as  if 
they  were  in  ink.    Tomlinsoris  Estate,  133  Pa.,  245.    12.  The 
presumption  in  regard  to  deeds  is,  in  general,  that  interlinea- 
tions, erasures  or  alterations,  when  nothing  to  the  contrary 
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appears,  is  that  they  were  made  cotemporaneously  with  their 
execution.  But  no  such  presumption  arises  in  the  case  of 
wills.  Where  such  changes  were  made  by  a  testator  after  he 
had  signed  the  will,  it  is  reasonably  presumed  that  they  were 
made  with  a  view  to  its  republication  during  his  lifetime. 
WJdUlnWs  JViH,  i  Lancaster  Bar,  No.  33.  13.  It  is  not 
essential  to  the  validity  of  a  will,  that  the  different  parts  of  it 
be  physically  connected,  if  joined  by  their  internal  sense. 
Where  interlineations  or  erasures  are  made,  and  ho  mention  of 
them  is  stated  at  the  time  of  execution,  they  are  presumed  to 
have  been  made  prior  to  the  act  of  execution.  Wikoffs 
Appeal y  15  Pa.,  289. 

II.  Neglect  by  mutilation,  i.  Revocation  of  a  will 
pro  tanto^  embraces  all  that  part  of  the  will  which  is  either 
totally  destroyed  and  prevented  by  the  alienation,  or  so  &r 
mutilated  and  impaired  as  to  remove  from  the  remnant  the 
trace  or  impress  of  the  testator's  intent.  Marshall  vs.  Marshall ^ 
II  Pa«|  430.  2.  Mutilation  of  a  will  by  cutting  out  a  portion 
of  a  line,  leaving  the  signature  intact,  and  the  sense  perfectly 
plain,  is  not  prima  facie  a  revocation,  but  is  in  the  nature  of  an 
erasure  subsequent  to  execution.  Ramsefs  Will^  2  Pa. 
Dist,  425. 

III.  Neglect  by  supplying  words,  i.  Where,  from 
the  entire  will,  it  appears  that  the  testator  intended  to  use 
omitted  words,  they  may  be  supplied.  Homer's  Estate^  3 
Montgomery  Co.,  155.  Spencer's  Account,  3  Delaware  Co., 
341 .  2.  Where  the  testator's  intention  is  evident,  but  is  incor- 
rectly expressed,  the  court  will  supply  words  to  express  such 
intention.  Holland's  Estate,  6  W.  N.,  469.  3.  Words  can- 
not be  supplied  in  a  will,  unless  it  is  evident  there  has  been  an 
omission,  and  it  is  clear  what  the  precise  omission  is.  Murgi- 
troycTs  Estate,  i  Brewster,  317.  4.  The  words  "  heir,  issue, 
children,"  may  be  used  interchangeably  to  effectuate  the  inten- 
tion of  the  testator.  Blair  vs.  Miller,  12  Lancaster  Bar,  15. 
5.  Names  of  devisees  may  be  supplied  to  effectuate  the  inten- 
tion of  the  testator.     Rohrtnan's  Estate,  10  Lancaster  Bar,  2. 
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6.  Words  can  only  be  supplied  in  a  will  where  they  are  nec- 
essary to  give  effect  to  the  clear  purposes  of  a  testator,  odier- 
wise  no  change  will  be  made.  In  a  doubtful  case,  courts 
should  adhere,  as  closely  as  the  language  will  permit,  to  the 
general  rules  of  inheritance.     Vomer's  Appeal^  S/  Pa.,  423. 

IV.  Neglect  by  uncertainty.  A  will  which  contains 
no  intelligible  devise,  is  void  for  uncertainty ;  parol  evidence  is 
not  admissible  to  explain  the  meaning  of  the  testator.  JCelley 
vs.  KeUey,  25  Pa.,  460. 

V.  Neglect  by  undue  influence,     i  .  Where  a  testator, 
who  is  aged,  infirm  bodily,  with  mental  faculties  impaired  some- 
what, executes  a  will    under    suggestions  of  a  confidential 
adviser,  who  is  a  beneficiary    under    the    will,  the    burden 
is  on  the  beneficiary  to    rebut    the    presumption    of    undue 
influence.     Armor's    Estate^    154    Pa.,    517.      Ctuhbertsoris 
Appeal,  97  Pa.,  171.     SmiMs  Estate,  34  W.  N.,  103.     2.  A 
will  is  not  invalid  on  the  ground  that  the  testator  was  impor- 
tuned to  make  it.     Cameron's  Estate,  3  Pa.  Dist,  loi.  3.  The 
undue  influence  which  will  avoid  a  will,  must  be  such  as  to 
destroy  the  free  agency  of  the  testator  at  the  time  the  instru- 
ment is  made ;  it  must  be  a  present  constraint  operating  on 
the  mind  at  the  time  of  making  the  instrument     Connelts 
Estate,   18  Phila.,  241.     MarshaWs  Estate,  15  W.  N.,  284. 
Rea's  Estate ^  11   W.  N.,  jj,     Blum  vs.  Hartman,  115  Pa., 
32.     Wilson  vs.  Mitchell,  12  W.  N.,  441.     Eddy's  Estate,  14 
W.  N.,  551.     4.  Where  a  testator,  when  in  undoubted  health 
of  body  and  mind,  executed  a  will  bequeathing  his  property 
to  relations,  and  subsequently  when  aged  and  in  pain  executes 
another  will  through  the  procurement  of  a  trusted  fiiend  and 
adviser,  whereby  the  provisions  of  the  former  will  are  radically 
altered,  and  a  substantial  benefit  given  to  such  adviser,  the 
court  should  grant  an  issue  to  determine  whether  undue  influ- 
ence had  been  exerted.     Cuthbertson's  Appeal,  97  Pa.,  163. 
Wilsons  Appeal,  Idem,  545.     Yardley  vs.   Cuthbertson,  108 
P&*>  395-     5*  ^he  amount  of  undue  influence   which  will 
suffice  to  invalidate  a  will  must,  of  course,  vary  with  the  strength 
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or  weakness  of  the  mind  of  the  testator.  The  influence  which 
would  control  a  mind  naturally  weak,  or  one  which  had 
become  impaired  by  age,  sickness  or  intemperance,  might  have 
no  effect  to  overcome  a  mind  naturally  strong.  The  influence 
that  will  vitiate  a  will,  must  be  such  as  in  some  degree  to 
destroy  the  free  agency  of  the  testator.  HeUbum's  Estate^  20 
Phila.,  104.  6.  Undue  influence  exists  wherever,  through 
weakness,  ignorance,  dependence  or  implicit  reliance  of  one  on 
the  good  faith  of  another,  the  latter  obtains  an  ascendancy, 
which  prevents  the  former  from  exercising  an  unbiased  judg- 
ment. To  affect  a  will,  it  must,  in  a  measure,  destroy  free 
agency,  and  must  operate  on  the  mind  of  the  testator  at  the 
time  of  making  the  will.     Herstervs.  Herster^  122  Pa.,  239. 

7.  When  the  principal  devisee  and  the  testator  reside  together, 
a  confidential  relation  exists,  so  that  undue  influence  secretly 
exercised  is  especially  possible,  but  the  evidence  of  it  must  be 
of  a  convincing  character.     Herster  vs.  Herster^  1 16  Pa.,  612. 

8.  To  establish  undue  influence  over  a  testator,  two  points 
must  be  sustained  :  first,  that  undue  influence  was  exercised, 
and  second,  that  it  produced  the  alleged  result.  Undue  influ- 
ence will  not  be  presumed  by  reason  of  gross  inequalities  in 
wills.  Herster  vs.  Herster,  3  C.  P.  Reporter,  89.  9.  The 
undue  influence  which  will  invalidate  a  will,  does  not  consist  in 
care  or  attention,  or  even  in  fair  solicitations  by  the  party  in 
whose  favor  it  was  made  ;  there  must  have  been  fraud  or  force 
employed,  depriving  the  testator  of  his  free  agency.  Leech  vs. 
Leech,  5  Clark,  86.  21  Phila.,  244.  10.  Undue  influence 
which  will  affect  the  provisions  of  a  testament,  must  be  such 
as  to  subjugate  the  mind  of  the  testator  to  the  will  of  the  per- 
son operating  upon  it,  and  proof  must  be  shown  of  fraud  prac- 
ticed, threats  or  misrepresentations  made,  undue  flattery,  or 
some  physical  or  moral  coercion  employed,  so  as  to  destroy 
the  free  agency  of  the  testator,  and  these  influences  must  be 
proved  to  have  operated  at  the  very  time  of  making  the  will. 
Stokes  \^.  Miller,  10  W.  K.,  241.  Frost  vs.  Dingier,  118  Pa., 
259.  Murray's  Estate,  i  Pa.  Dist,  216.    1 1.  To  establish  undue 


1848  THE    LAW    OF    NEGLIGENCE 

Wills — Continued. 

influence,  there  must  be  proof  of  fraud,  threats  or  misrepresent 
tions,  undue  flattery,  or  physical  or  moral  coercion,  so  as  to 
destroy  the  testator's  free  agency  operating  as  a  present  con- 
straint at  the  making  of  the  will.  Neither  general  bad  treat- 
ment nor  general  kindness  is  evidence  of  undue  influence, 
unless  shown  to  be  part  of  a  crafty  arrangement  to  procure  the 
will     Tawney  vs.  Long^  76  Pa.,  106. 

VI.  Neglect  by  unequal  distribution  of  property. 
I.  An  unequal  division  by  a  testatrix  among  her  children  is  not 
evidence  of  undue  influence.  Yet  there  is  a  limit,  beyond  which 
it  will  cease  to  be  a  question  of  harsh  judgment,  and  then  the 
repulsion  which  a  parent  exhibits  to  her  child  must  be  held  to 
proceed  from  sjome  mental  defect.  Murray* s  Estate^  1 1  Pa, 
County,  263 .  Carter* s  Estate^  Idem^  143 .  2.  Where  a  will  makes 
.equal  gifts  to  testator's  children,  and  the  terms  are  altered  by  a 
codicil,  nothing  but  plain  words  showing  a  contrary  intention 
will  overcome  the  presumption  of  equality.  Sudd's  Estate^  2 
Pa.  Dist.,  148.  3.  Harsh  discrimination  against  a  child, 
although  insuflicient  in  itself  to  avoid  a  will,  is  unnatural,  and 
is  an  important  circumstance,  in  connection  with  other  evidence, 
in  determining  testamentary  capacity.  Carter's  Estate^  i  Pa. 
Dist,  69.  Lein's  Estate,  Idem,  423.  4.  A  testator  has  the 
right  to  do  as  he  deems  best  with  his  own  property  ;  to  prefer 
one  child  to  another,  or  disinherit  one  or  more  at  his  discre- 
tion.    Loeser's  Estate,  167  Pa.,  498. 

VII.  Neglect  in  bequests  to  charity,  i.  In  the  case 
of  a  charitable  bequest,  it  is  immaterial  how  vague,  indefinite  and 
uncertain  the  objects  of  the  testator's  bounty  may  be,  provided 
there  is  a  discretionary  power  in  some  one  over  its  application  to 
those  objects.  Domestic  Missionary  Society's  Appeal^  30 
Pa.,  435.  2.  Under  the  act  of  April  26,  1855,  a  bequest  to 
a  charity  is  void,  unless  the  will  containing  it  be  made  within 
one  calendar  month  before  the  decease  of  the  testator.  An 
order  in  the  will  to  sell  real  estate,  however,  for  that  purpose, 
eflects  a  conversion  of  the  land  into  personalty.  A  bequest 
to  a  church,  to  be  expended  in  masses  for  the  repose  of  the 
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testator's  soul,  is  a  religious  use.  Evans'  Appeal^  63  Pa.,  183. 

Rhymer's  Appeal,  93  Pa.,  142.  Miller ws.  Porter,  53  Pa.,  202. 

VIII.  Neglect  in  caveat.  A  caveat  is  a  kind  of  entry 
left  in  a  book  in  the  register's  office  to  stop  the  granting  of 
probate  and  letters,  without  notice  to  the  caveator.  The 
proper  practice  is  for  him  subsequently  to  file  an  affidavit  dis- 
closing his  grounds  of  objection.  Titlow's  Will,  Leg.  Gaz. 
Report,  97. 

IX.  Neglect  in  construing,  i.  Words  will  not  be 
taken  in  their  literal  sense,  when  they  would  defeat  the  mani- 
fest purpose  of  the  testator.  Adams'  Estate,  16  W.  N.,  222. 
2.  The  intention  of  a  testator  must  be  deduced  from  the  lan- 
guage of  the  will  taken  as  a  whole.  Later  clauses  of  a  will 
must  prevail  over  former  ones  in  the  distribution  of  the  estate. 
Bender's  Estate,  10  Lancaster  Review,  157.  German  vs. 
German,  27  Pa.,  116.  3.  It  is  a  well-settled  rule,  that  a 
will  must  so  be  construed. as  to  avoid  a  partial  intestacy 
unless  the  contrary  be  unavoidable.  Board  of  Mission's 
Appeal,  91  Pa.,  512.  4.  The  intention  of  a  testator  is 
to  be  collected,  not  from  any  particular  or  detached  clause 
of  the  will,  but  from  the  whole  taken  together.  Butz  vs. 
Butz,  2  Pennypacker,  270.  5.  When  the  meaning  of  a 
will  is  doubtful,  that  construction  is  preferred  which  leads  to 
equality  of  distribution  among  the  children  of  the  testator. 
The  language  should  not  be  taken  in  so  literal  a  sense  as  to 
defeat  a  purpose  manifest  on  the  face  of  the  will.  Brad- 
ley's Estate,  17  Phila.,  474.  Adams'  Estate,  Idem,  481. 
6.  In  construing  the  will  of  a  testator,  his  intention  is  to  be 
carried  out  if  lawful,  and  all  technical  rules  are  to  be  disre- 
garded. Whenever  the  meaning  of  a  devise  is  uncertain,  the 
law  will  adhere  as  closely  as  possible  to  the  general  rules  of 
mheritance.  Chandler  vs.  Woelpper,  23  W.  N.,  469.  Park's 
Estate,  4  Pa.  County,  560.  7.  In  construing  a  will,  all  the 
surrounding  circumstances  of  the  testator,  as  well  as  the  tech- 
nical expressions  in  the  will,  will  be  considered  by  tlu  court, 
in  order  to  carry  out  the  testator's  intention.     Carter's  Estate, 


1850  THE    LAW    OF    NEGLIGENCB 

Wills — Continued, 

I  Delaware  Co.,  257.     8.  A  will  is  to  be  construed  in  the 
light  of  the  circumstances  surrounding  the  testator  at  the  time 
of  its  execution  ;  and  the  construction  is  to  be  upon  the  entire 
instrument      An  interpretation  which  leads  to  intestacy  or 
which  defeats  a  manifest  purpose  of  the  testator,  will  not  be 
adopted,  if  any  other  is  possible ;  and  to  accomplish  such  pur- 
pose, words  may  be  freely  transposed,  omitted  or  supplied. 
Duffy s  Estate,  36  W.  N.,  199.      Carlile's  Estate,  34  W.  N., 
62.     Carroll  MS,  Barns,  108  Pa.,  386.    9.  When  the  intention 
of  a  testator  can  be  clearly  ascertained  from  the  whole,  it  is 
always  the  law  of  the  case,  unless  such  intention  conflicts  with 
certain  general  rules  Umiting  the  extent  of  testamentary  power. 
In  construing  a  will,  the  court  should  call  to  its  aid  the  cir- 
cumstances under  which  the  will  was  made,  the  state  of  the 
testator's  property,  his  &mily,  and  the  like.     Earfs  Will,  i 
Parsons,  453.     10.  The  heir  at  law  is  not  to  be  disinherited 
by  anything  less  than  a  clearly  apparent  intention  to  pass  the 
estate  to  another  line  of  succession.     FaulsticKs  Estate,  154 
Pa.|  188.     II.  If  the  construction  of  a  will  be  doubtful,  the 
construction  is  to  be  as  conformably  as  possible  to  the  general 
rules  of  inheritance.     France's  Estate,  T^  Pa«|  221.     12.  In 
construing  a  will,  we  need  not  consider  the  words  exactly  in  the 
order  in  which  they  are  placed,  if  a  different  arrangement  will 
better  answer  the  apparent  intent  of  the  testator.     If  a  particu- 
lar intent  in  the  will  is  inconsistent  with  the  general  intent,  the 
former  must  give  way  to  the  latter.  Ferry's  Appeal,  102  Pa.,  207. 
Finney's  Appeal,  113  Pa.,  1 1.    McDevitt's  Appeal,  Idem,  103. 
13.  Where  a  clause  in  a  will  is  obscure  or  ambiguous,  words, 
which  manifest  an  intention  on  the  part  of  the  testator  to  dis- 
pose of  his  whole  estate,  are  to  be  treated  as  favoring  the  con- 
struction that  he  meant  to  pass  a  fee.   Geyervs.  Wentzel,  68  Pa., 
84.     Huberts  Appeal,  80  Pa.,  357.     14.  The  intention  of  a 
testator  is  the  guide  to  a  proper  understanding  of  his  will.    It 
is  not  so  much  the  meaning  of  the  words  used,  as  what  he 
meant  by  the  use  of  those  words.     Hicks'  Estate,  25  W.  N., 
499.     Hancock's  Appeal,  1 12  Pa.,  532.     Weidman's  Appeal,  2 
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Walker,  389.  15.  The  policy  of  the  law  is  to  favor  that  con- 
struction of  a  will,  which  makes  an  estate  vest  absolutely  at 
the  earliest  possible  period.  Herskberg's  Estate ^  9  Lancaster 
Review,  121.  16.  It  is  an  established  rule  in  the  construction 
of  wills,  that,  where  it  is  evident  the  testator  has  not  expressed 
himself  as  he  intended  and  supposed  he  had  done,  and  the 
effect  is  produced  by  the  omission  of  some  words,  which  cer- 
tainly have  been  omitted,  they  may  be  supplied  by  intendment, 
and  the  will  construed  as  if  these  words  had  been  written 
where  they  were  intended.  The  cardinal  rule  for  the  construc- 
tion of  wills  is,  that  the  intent  of  the  testator  must  be  gathered 
from  the  will  itself.  Hellerman's  Appeal,  115  Pa.,  120. 
Baker's  Appeal,  115  Pa.,  590.  17.  It  is  an  unquestioned  rule, 
that  the  intention  of  the  testator  shall  govern  in  the  construc- 
tion of  every  devise,  wherever  that  intention  is  clearly  mani- 
fested, and  is  not  inconsistent  with  the  established  principles 
of  law.  The  intention  should  be  gathered  from  the  whole 
instrument,  and  the  construction  given  should  be  consistent 
with  the  whole  scheme  of  the  will.  If  a  general  intent  and  a 
particular  intent  are  inconsistent  with  each  other,  the  latter 
must  yield  to  the  former.  Middleswarih  vs.  Blacknwre,  74 
Pa«,4i8.  18.  If  the  intention  in  a  will  be  not  clear  and 
plain,  the  words  shall  receive  their  most  natural  construction. 
McDamePs  Estate,  18  Phila.,  202.  19.  In  the  interpre- 
tation of  a  will,  all  the  parts  thereof  are  to  be  con- 
strued in  relation  to  each  other,  so,  if  possible,  as  to 
form  one  consistent  whole,  from  which  the  intent  of  the 
testator  can  be  taken.  Miller's  Appeal,  113  Pa.,  459. 
20.  Where  it  appears  from  the  entire  language  of  a  will  that 
the  testator's  real  intention  would  be  rendered  clearer  by 
transposing  the  order  of  the  bequests,  the  court  will  construe 
the  will  as  though  the  testator  had  written  them  in  the  trans- 
posed order.  MetkeVs  Appeal,  109  Pa.,  235.  21.  There  are 
no  arbitrary  or  unbending  rules  in  the  construction  of  the 
words  of  a  will.  No  two  wills  are  in  all  respects  alike.  The 
rule  is,  that  the  intention  of  the  testator  of  each  will  separately 
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is  to  be  gathered  from  its  own  four  comers.  Pravencktris 
Appeal^  67  Pa.,  466.  22.  All  mere  technical  rules  of  con- 
struction must  give  way  to  the  plainly-expressed  intention  of  a 
testator,  if  that  intention  is  lawful.  We  should  not  attempt  to 
construe  that  which  needs  no  construction.  Reek's  Appeal^  78 
Pa. I  435.  23.  Technical  rules  of  construction  shall  not  pre- 
vail against  the  evident  intention  of  the  testator.  It  is  no 
objection  to  the  interpretation  of  a  will,  that  such  interpretation 
may  result  in  an  absurdity  where  the  intention  of  the  testator 
is  clear.  Roofs  Estate ^Z  Lancaster  Review,  153.  Knausi 
Estate y  Idem^  269.  Harris'  Estate^  74  Pa.,  452.  24.  The 
words  of  a  will  are  to  be  taken  in  their  ordinary  and  gram- 
matical sense,  unless  a  clear  intention  to  use  them  in  another 
sense  is  shown.  When  a  testator  uses  technical  words,  he  is 
presumed  to  employ  them  in  their  legal  sense.  Sckaeffer  vs. 
Messersmith^  10  Pa.  County,  366.  25.  The  parts  of  a  will  are 
to  be  reconciled  when  they  can  be,  and  one  clause  permitted  to 
displace  another  only  in  case  of  invincible  repugnancy.  All 
writings  are  to  be  construed  as  wholes  ;  parts  should  interpret 
and  modify  other  parts.  Shreincr^s  Appeal^  53  Pa.,  106. 
26.  No  words  in  a  will  are  to  be  rejected,  if  any  meaning  can 
be  assigned  to  them  ;  they  must  be  so  construed  as  to  carry 
out  the  testator's  intention,  if  it  can  be  done  consistently  with 
the  rules  of  law ;  if  not,  those  rules  override  the  intention. 
Seibert  vs.  Wise^  70  Pa.,  147.  27.  The  general  intent  of  a 
will  being  ascertained,  a  particular  inconsistent  intent  will  be 
overlooked.  Every  sentence  and  word  in  a  will  must  be  con- 
sidered in  forming  a  judicial  opinion  upon  it.  Schotts 
Estate,  78  Pa.,  40.  28.  A  restricted  meaning  cannot 
be  given  to  a  will,  where  the  effect  would  lead  to 
an  intestacy.  Stiver's  Estate,  21  W.  N.,  335.  29. 
The  main  intent  of  the  testator  should  govern,  and  if  pos- 
sible all  parts  of  his  will  be  made  to  harmonize  with  it.  It 
is  only  when  clauses  in  a  will  are  wholly  irreconcilable,  that 
any  one  can  be  rejected.  Mr.  Jarman,  in  his  treatise  on  wills, 
asserts,  that  where  two  clauses  or  gifts  are  irreconcilable,  so 
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that  they  cannot  stand  together,  the  clause  or  gift  which  is 
posterior  in  local  position  shall  prevail,  the  subsequent  words 
being  deemed  to  denote  a  subsequent  intention.  Horwits  vs. 
Narris,  60  Pa.,  287.  Sticklers  Appeal,  29  Pa.,  234.  Hiestans 
vs,  Meyer,  6  York  Record,  55.  Van  Steuben's  Estate,  Idem,  96. 
Shaltarws,  Ladd,  8  Pa.  County,  528.  Snivefy  vs.  Stover^  78  Pa., 
484.  Newbolt  vs.  Boone y  52  Pa.,  167.  30.  While  there  is  no 
doubt  that  of  two  contradictory  clauses  in  a  will,  the  former  must 
give  way  and  the  latter  take  effect,  yet  the  two  clauses  must  refer 
to  the  same  subject-matter,  and  the  latter  must  be  clearly  incon- 
sistent with  the  former.  The  clearly  expressed  purpose  of 
a  testator  is  not  to  be  overborne  by  modifying  directions  that 
are  ambiguous  and  equivocal,  and  may  justify  either  of  two 
opposite  interpretations.  Sheetz's  Appeal,  82  Pa.,  213. 
31.  There  is  no  more  difficult  task  than  to  arrive  at  the 
meaning  of  a  testator,  when  he  has  used  technical  words,  but 
evidently  not  in  their  proper  sense.  In  construing  a  will,  in 
cases  of  doubt,  the  grammatical  collocation  of  words  should 
be  adhered  to,  unless  there  be  clear  reasons  requiring  a  differ- 
ent construction.  Shireyws.  Postlewaite,  72  Pa.,  39.  32.  Where 
a  will  is  artistically  drawn,  and  evinces  an  accurate  use  of 
technical  terms,  the  presumption  that  the  testator  used  them  in 
their  legal  sense,  is  greater  than  if  the  will  indicates  that  it 
was  drawn  by  an  illiterate  man.  The  intention  of  the  tes- 
tator is  the  prevailing  consideration  in  applying  all  rules  of 
construction.  This  is  to  be  judged  of  exclusively  by  the 
words  of  the  instrument,  as  applied  to  the  subject-matter  and 
the  surrounding  circumstances.  Parol  evidence  to  show  such 
intention,  such  as  his  declarations  of  what  he  had  done  or 
meant  to  do  is  inadmissible,  but  it  is  competent  to  determine 
which  of  several  persons  or  things  was  intended  under  an 
equivocal  description.  In  construing  the  autograph  will  of  an 
illiterate  man,  the  meaning  of  technical  words  may  be  disre- 
garded. Porter's  Appeal,  94  Pa.,  332.  33.  In  the  construc- 
tion of  a  will,  the  intention  of  the  testator  must  govern,  and 
to  this   intention,  when  discovered,  technical  language,  and 
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even  the  ordinary  meaning  of  words,  must  give  way.  Thomp- 
son's Appeal,  100  Pa.,  481.  34.  In  the  interpretation  of  wiUs, 
the  presumption  is  in  favor  of  the  proper  and  correct  use  of 
words,  whether  technical  or  belonging  to  the  language  of 
ordinary  life.  Illiteracy  raises  no  presumption  that  words  are 
used  incorrectly.  Ihrie's  Estate ^  162  Pa.,  369.  35.  Where 
the  construction  of  a  will  is  doubtful,  that  construction  is  to 
be  preferred  which  conforms  to  the  general  rule  of  inherit- 
ance. Where  two  clauses  in  a  will  are  inconsistent,  the  latter 
one  must  prevail.  Von  Steuben's  Estate,  3  Northampton  Co., 
293.  36.  Technical  rules  of  construction  must  give  way  to 
the  plainly  expressed  intention  of  a  testator ;  and  when,  in 
aid  of  a  written  instrument,  its  intention  can  be  gathered  from 
undoubted  proofs,  the  equities  of  parties  are  not  to  be  over- 
thrown by  a  rigid  adherence  to  one  alternative  meaning  of  an 
equivocal  technical  word.  Wrigkfs  Appeal,  89  Pa.,  67. 
Skerrettvs,  Moore,  4  Delaware  Co.,  507.  Ivi?is'  Appeal,  106 
Pa.,  176.  Doebler's  Appeal,  63  Pa.,  9.  37.  There  can  be 
no  extrinsic  testimony  to  show  an  intention  to  devise  in  a  par- 
ticular way  what  is  not  devised  at  all.  Worley's  Estate,  7  Yoik 
Record,  198. 

X.  Neglect  in  contesting,  i.  Unless  the  probate  of  a 
will  devising  real  estate  is  contested  within  five  years  and  as 
directed  by  the  act  of  April  22,  1856,  it  becomes  conclusive 
upon  all  persons,  whether  \nbx\\s,  femes  covert  or  non  cqmoptes 
mentis  or  not.  The  probate  of  a  will  is  a  judicial  act  which 
cannot  be  impeached  collaterally,  but  must  be  contested  by 
caveat  and  action  at  law  duly  pursued.  Cochran  vs.  Young, 
104  Pa.,  333.  Broe  vs.  Boyle,  108  Pa.,  8 1 .  Folmar's  Appeal, 
68  Pa.,  485.  Kenyonvsy,  Stewart,  44  Pa.,  189.  McCorts 
Appeal,  98  Pa.,  33.  13  Lancaster  Bar,  9.  Warfield  ws. 
Fox,  53  Pa.,  382.  2.  A  contest  to  set  aside  a  will  should  not 
only  be  supported  by  sufficient  evidence,  but  also  prosecuted 
with  diligence,  especially  where  the  contestant  is  the  common- 
wealth, claiming  the  estate  by  virtue  of  escheat.  Cardwetts 
Estate,  20  Phila.,  149.      28  W.  N.,  291.     3.  Where  a  legatee 
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under  a  will  had  actual  knowledge  of  proceedings  to  set  it 
aside,  he  cannot  come  in  afterwards  on  the  ground  that  notice 
has  not  been  given  him.  Johnson' s  Appeal,  4  W.  N.,  80.  4.  A 
will  may  be  contested  in  whole  or  in  part,  and  may  be  void  in 
part  and  otherwise  valid.  Rudy  vs.  Ulrich,  69  Pa.,  177. 
5.  The  act  of  April  22,  1856,  in  express  terms  makes  the 
probate  of  a  will  devising  real  estate  conclusive  as  to  such 
realty,  not  at  the  end  of  five  years,  but  unless  some  one  inter- 
ested shall  within  five  years  contest  its  validity.  The  probate 
is  only  conclusive  after  the  termination  of  five  years.  Wilson 
vs.  Gaston,  92  Pa.,  214. 

XI.  Neglect  in  date  of  execution.  A  legacy  to  a 
religious  society  is  a  charitable  use  under  the  act  of  April  26, 
1855,  and  is  void  where  the  will  was  executed  at  least  one 
calendar  month  before  the  testator's  death.  McLean  vs.  Wade^ 
41  Pa«,  266. 

XII.  Neglect  IN  devising.  Where  a  testator  was  some- 
what weak  in  mind,  and  the  person  whose  advice  had  been 
sought  and  taken  receives  a  large  benefit  under  the  alleged 
will,  it  must  be  shown  affirmatively  that  the  testator  had  full 
understanding  of  the  nature  of  the  disposition.  Cuthbertson' s 
Appeal,  97  Pa.,  163. 

XIII.  Neglect  in  filling  up  blanks.  A  will  was 
witnessed,  and  a  blank  was  left  for  the  name  of  the  residuary 
legatee.  This  was  afterwards  filled  up,  but  as  the  subscribing 
witnesses  were  not  present  when  this  addition  was  made,  held, 
that  as  to  the  residuary  devise,  the  will  was  not  properly 
proved.     Derr  vs.  Greenawalt,  22  Pittsburg  Journal,  13. 

XIV.  Neglect  in  interpreting,  i  .  It  is  no  objection 
to  the  interpretation  of  a  will,  that  such  interpretation  may 
result  in  an  absurdity,  where  the  intention  of  the  testator  is 
clear.  Knauss'  Estate,  9  Pa.  County,  621.  2.  The  general 
rule  of  interpretation  of  wills  requires  us  to  be  liberal  in  favor 
of  the  heirs  at  law,  and  strict  against  devisees.  Musselman's 
Estate,  39  Pa.,  469. 

XV.  Neglect  in  the  language,     i  .  The  general  rule 
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it,  that  parol  evidence  is  admissible   only  to  explain  latent 
ambiguities,  or  to  apply  provisions  of  a  will  to  the  subject  or  per- 
son intended,  where  the  description  is  defective,  uncertain  or 
too  general  to  be  understood  specifically.     Best ws.  Hammond, 
55  Pa.y  409.     2.  An  instrument  of  writing,  in  order  to  ope- 
rate as  a  will,  must  be  ambulatory  and  revocable  in  its  nature; 
if  upon  delivery  interests  vest,  though  to  be  enjoyed  in  posses- 
sion in  the  future,  or  obligations  are  created  enforceable  by  the 
parties,  such  instrument  is  a  contract  inter  vivos  and  not  a  will. 
Book  vs.  Booky  104  Pa.|  240.     3.  Where  the  intendment  of 
the  will  is  doubtful,  the  law   leans  in  favor  of  an  absolute 
estate ;  of  the  primary  rather  than  the  secondary  intent.    Fitz- 
water* s  Appeal,  94  Pa.,    146.      4.  It  often  happens  that  an 
unskillful  scrivener  who  uses  technical  words  and  legal  phrases, 
creates  more  difficulty  than  would  the  unlearned  testator  him- 
self, had  he  employed  his  own  simple  language  to  express  his 
meaning.     Fetrow's  Estate,  58  Pa.,  426.     5.  When  the  omis- 
sion or  insertion  of  words  has  left  unexpressed  or  wrongly 
expressed  what,  from  the  whole  tenor  of  the  will,  was  the 
intention  of  the  testator,  the  court  will  permit  the  will  to  be 
read,  as  if  the  words  had  been  inserted  or  omitted.     This  is 
done  only  when  the  intention  is  clear  beyond  a  reasonable 
doubt.    McKeehan  vs.  Wilson,  53  Pa.,  74.    6.  It  is  well  settled, 
that  if  the  language  of  the  will  admit  of  being  restricted  to  prop- 
erty belonging  to  or  disposable  by  the  testator,  the  inference  will 
be  that  he  did  not  intend  the  words  to  apply  to  that  over  which 
he  had  no  disposing  power.    Miller  vs.  Springer^  70  Pa.,  273. 
7.  No  formal  words  are  necessary  in  order  to  make  a  valid 
will ;  the  form  of  the  instrument  is  hnmaterial,  if  its  substance 
is  testamentary.     A  gift  or  bequest  after  death  is  of  die  very 
essence  of  a  will.     Whether  a  writing  is  a  will  or  not,  does  not 
depend  upon  the  maker's  declaring  it  to  be  a  will  at  the  time 
he  executes  it,  but  upon  its  contents.  Patterson  vs.  English,  71 
Pa.,  458.     8.  The  grammatical  construction  of  language  is 
always  entitled  to  weight  in  interpreting  a  will,  but  when  the 
testator  was  not  familiar  with  grammatical  rules,  the  force  of 
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such  construction  is  materially  diminished.  RaudenbacKs 
Appeal ^  87  Pa.,  51.  9.  Parol  evidence  is  not  admissible  to 
supply  any  omission  or  defect  in  a  will  which  may  have 
occurred  through  mistake  or  inadvertence.  Such  evidence 
cannot  be  adduced,  either  to  contradict,  vary,  add  to  or  sub- 
tnict  from  the  contents  of  a  will.  Wallize  vs.  WalUze,  55 
Pa.  I  249.  10.  It  is  not  every  uncertainty  or  ambiguity 
apparent  on  the  face  of  an  instrument,  which  will  justify  the 
introduction  of  parol  testimony  to  explain  it.  It  is  only  in 
those  cases  where  ambiguity  avoids  the  instrument.  Courts  of 
law  have  always  leaned  against  extrinsic  evidence  to  explain 
the  intention  of  the  testator ;  and  in  such  cases  parol  evidence 
is  admitted  from  necessity.    Wusthoffvs,  Dracaurt,  3  W.,  243. 

1 1.  Where  a  legacy  is  bequeathed  to  a  society  which  does  not 
exist  at  the  date  of  the  will  or  the  death  of  the  testator,  the 
residuary  legatees  and  not  the  next  of  kin  are  entitled  to  the 
amount  of  such   legacy.     Woolmer's  Estate^   3   Wh.,   477. 

12.  Transpositions,  insertions  of  implied  words,  and  different 
punctuations  of  a  will,  are  permissible  when  warranted  by  the 
context  and  general  scheme  of  distribution.  Walker  vs.  Atmare^ 
30  W.  N.,  515. 

XVI.  Negucct  in  making,  i.  Making  a  will  on  Sunday 
is  not  within  the  prohibition  of  the  act  of  April  22,  1794.  It 
is  no  desecration  of  the  Sabbath.  Beitenman's  Appeal^  55 
Pa.y  183.  2.  A  nuncupative  will  cannot  be  received  for  probate 
unless  made  in  extremis.  Conaugktan's  Will,  i  Pa.  Dist,  309. 
3.  A  double  will,  consisting  of  one  document,  made  by  hus- 
band and  wife,  making  reciprocal  provisions  for  each  other, 
and  executed  by  both,  will  be  sustained.  The  will  so  made 
must  be  regarded  as  the  separate  will  of  each  testator,  as  fully 
as  though  the  will  of  each  had  been  separately  drawn  and 
signed.  Where  there  is  no  joint  property  or  joint  devise,  it  is 
not  a  joint  will.  It  is  not  a  contract  between  the  parties.  It 
is  therefore  revocable  by  either  or  both.  Cowley's  Estate,  1 36 
Pa.,  628.  4.  Where  a  will  was  drawn  in  the  form  of  a  bond, 
payable  after  the  testator's  or  obligor's  death,  and  delivered 
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to  the  party  to  be  benefited  thereby,  it  was  held  by  an  equaUy 
divided  court  to  be  a  valid  testament,  proof  of  the  signature 
being  made  by  two  witnesses,  who  were  not  subscribing  wit- 
nesses.    Frew  vs.  Clark ^  3  W.  K,,  497.     5.  Where  a  will  is 
written  on  several  sheets  of  paper  fastened  together,  proof  by 
two  witnesses  of  the  signature  of  the  testator  at  the  end  thereof 
suffices.     The  jury  may  decide,  whether  there  has  been  any 
fraudulent  addition  to  the  instrument     It  would  conduce  to 
safety,  if  the  testator  were  to  write  his  name  on  each  sheet  of 
the  document.     Gindervs.  Famum,  10  Pa.,  98.     6.  Under 
the  act  of  April  8,  1833,  ^^  ^^^  ^^  ^  woman  is  revoked  by 
her  subsequent  marriage.     Where,  however,  in  contemplation 
of  marriage,  a  woman  executes  a  will  with  the  consent  of  her 
future  husband,  making  therein  a  liberal  provision  for  him,  it 
may  be  taken  in  equity  as  an  ante-nuptial  settlement,  and  the 
husband  is  estopped  from  interposing  an  objection  to  its  full 
enforcement.    Lanfs  Appeal,  95  Pa.,  279.    7.  A  paper  which 
was  intended  to  operate  as  a  will,  and  which  is  wholly  invalid 
as  such,  cannot  be  turned  into  a  declaration  of  trust,  so  as  to 
operate  as  a  will.     Lang's  Appeal,  86  Pa.,  196.     8.  It  is  not 
necessary  that  an  instrument  should  be  of  testamentary  form,  in 
order  to  operate  as  a  will.     A  check  on  a  bank,  together  with 
the  memorandum  on  the  margin,  showing  that  it  was  to  be 
operative  only  on  the  death  of  the  drawer,  may,  if  duly  signed 
and  proved,  be  admitted  to  probate  as  a  will.      Lombaerts 
Estate,  20  Phila.,  129.     9.  A  last  will,  to  be  valid,  need  not 
be  in  testamentary  form.     Signed  checks  &stened  to  tiie  stub 
of  a  check-book,  on  which  stub  is  explanatory  writing,  unsigned, 
have  been  admitted  to  probate  as  a  codicil.     Any  instrument 
which  is  revocable,  and  whose  disposition  of  property  is  to 
take  effect  after  the  death  of  the  maker,  is  a  testament    A 
paper,  signed  by  the  decedent  at  the  end  thereof,  intended  to 
take  effect  at  his  death,  and  making  an  intelligent  disposition  of 
his  property,  contains  all  the  requisites  of  a  valid  will.     The 
fact  that  it  speaks  in  the  past  tense,  does  not  affect  its  validity. 
Lambaeres  EstaU,   28   W.   N.,   67.     Foucke's  EstaU,  Idem, 
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542.  Pritchetfs  Estate y  Idem^  167.  10.  A  mere  personal 
letter  addressed  to  a  legatee  or  to  counsel,  and  found  among 
the  papers  of  the  decedent  after  her  death,  cannot  be  treated 
either  as  a  will  or  codicil.  Magoohan's  Appeal^  35  Pittsburg 
Journal,  389.  Scott* s  Estate,  38  Idem^  305.  11.  To  consti- 
tute a  valid  will  of  personalty,  the  writing  must  be  either  com- 
plete on  its  face,  or  if  incomplete  and  defective,  it  must  appear 
that  it  was  intended  by  the  writer  to  operate  as  his  last  will  in 
its  unfinished  state.  In  the  present  case,  disconnected  items 
written  with  a  lead  pencil  in  the  back  pages  of  a  memorandum 
book,  the  last  item  being  signed  by  the  decedent  were  held  not 
to  constitute  a  last  will.  Patterson  vs.  English,  4  Legal  Opin- 
ion, 429.  12.  In  this  case,  a  decedent,  in  his  last  illness,  sent 
a  letter  of  instructions  to  his  attorney  to  prepare  a  will  in 
accordance  therewith.  He  signed  this  letter,  and  told  witnesses 
that  it  was  his  will.  It  was  admitted  to  probate.  Scott*s  Estate, 
147  Pa.|  89.  13.  A  soldier  at  home  on  furlough  cannot  make 
a  valid  nuncupative  will,  as  he  can  do  as  to  his  personal  prop- 
erty when  in  actual  military  service.  Smith's  Will,  2  Pittsburg, 
548.  14.  The  constraint  which  will  avoid  a  will  must  be  one 
operating  in  the  act  of  making  a  will ;  undue  influence  long 
past  and  not  connected  with  the  testamentary  act  is  not  evi- 
dence to  impeach  a  will.  Wainwright's  Appeal,  89  Pa.,  220. 
15.  The  form  of  the  testament  is  immaterial,  if  its  substance  is 
testamentary.  The  disposition  must  be  one  that  is  to  take 
effect  after  death.  The  document  passes  no  present  interest, 
and  need  contain  no  promise  to  pay.  Wilson  vs.  Van  Leer^ 
103  Pa.,  600. 

XVII.  Neglect  in  the  name  of  a  legatee.  A  mis- 
take by  the  testator  in  the  name  of  a  legatee,  will  be  corrected 
by  the  court  where  a  description  is  also  given  in  the  will,  and 
the  context  furnishes  the  means  of  making  it.  Packer's  Estate, 
15  W.  N.,  486.     Rohrman's  Estate,  10  Lancaster  Bar,  2. 

XVIII.  Neglect  in  pleadings.  In  a  feigned  issue  on 
a  will,  the  pleadings  should  present  a  distinct  question  of  fact ; 
**  whether  the  writing  is  the  will  of  the  decedent "  is  too  loose. 
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In  an  issue  directed  by  the  register,  the  court  has  jurisdiction 
to  try  issues  of  fact  only.  A  will  which  outrages  common 
feeling  and  shows  want  of  ordinary  natural  affection,  is  to  be 
considered  in  connection  with  other  evidence  on  the  question 
of  sanity.     Bitner  vs.  Bitner^  65  Pa.,  347. 

XIX.  Neglect  in  separating  the  pages.  A  will  may 
be  written  on  several  pieces  of  paper,  and  they  need  not  be 
physically  united.  Fosselman  vs.  Elder^  i  Pennypacker,  87. 
Ginder  vs.  Famutn,  10  Pa.,  98.    , 

XX.  Neglect  of  witnesses,  i.  Where  a  subscribing 
witness  to  a  will  did  not  see  the  testator  sign,  nor  acknowledge 
the  paper  to  be  his  last  will,  nor  was  requested  by  the  alleged 
testator  to  witness  the  document,  his  signature  is  valueless. 
Barr  vs.  Graybill,  13  Pa.,  399.  2.  The  "wills  act"  does 
not  require  that  the  witnesses  to  a  will  should  be  subscribing 
witnesses.  Circumstances  may  supply  the  want  of  one  wit- 
ness, when  they  go  directly  to  the  immediate  act  of  disposi- 
tion. Carson's  Appeal,  59  Pa.,  493.  3.  Under  the  married 
woman's  act  of  April  11,  1848,  the  will  of  a  married  woman 
must  be  executed  in  the  presence  of  two  competent  witnesses, 
otherwise  her  estate  will  pass  to  her  heirs.  One  interested 
under  a  will  at  its  execution,  is  not  competent  to  give  corrob- 
orative evidence  of  its  execution.  Camp  vs.  Stark,  8ix  Pa., 
235.  4.  Proof  of  execution  of  a  will  must  be  by  two  wit- 
nesses, each  of  whom  must  separately  depose  to  all  the  facts 
necessary  to  complete  the  chain  of  evidence.  Derr  vs.  Green- 
await,  76  Pa.,  239.  5.  The  provision  of  the  act  of  1848,  that 
a  husband  shall  not  be  a  subscribing  witness  to  his  wife's  will, 
is  a  provision  for  the  proof  of  the  instrument,  not  a  prohibition 
against  his  presence  at  the  execution.  Dickinson  vs.  Diclan^ 
son,  61  Pa.,  401.  6.  The  signature  of  a  subscribing  witness 
to  an  ordinary  instrument  of  writing,  implies  nothing  more  than 
the  paper  was  signed  by  the  person  whose  act  or  deed  it  pur- 
ports to  be.  It  is  not  so  in  the  case  of  a  subscribing  witness 
to  a  will.  His  attestation  includes  the  further  fact  that  the 
testator    was     of    sound    mind     when     he    executed    it 
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The  witness  is  there  to  see  that  no  fraud  may  be  prac- 
ticed upon  the  testator  in  the  execution  of  the  will,  and 
to  judge  of  his  capacity.  The  declarations  of  a  deceased 
subscribing  witness  to  a  will  may  be  given  in  evidence 
to  invalidate  it.  Egbert  vs.  Egbert^  78  Pa.,  328.  7.  It  is 
not  uncommon  in  practice  to  corroborate  the  defective 
memory  of  a  witness  by  proof  of  what  was  his  habit  in  similar 
circumstances.  Thus  a  subscribing  witness  to  a  will,  if  he  be 
unable  to  recollect  whether  he  saw  the  testator  sign,  or  heard 
it  acknowledged,  is  permitted  to  testify  to  his  own  habit  never 
to  sign  as  a  witness,  without  seeing  the  party  sign  or  hearing 
him  acknowledge  his  signature.  Eureka  Ins.  Co.  vs.  Robinson^ 
56  Pa.,  265.  8.  Proof  of  the  handwriting  of  a  subscribing 
witness  to  a  will,  where  the  witness  cannot  be  called,  is  equiv- 
alent to  his  oath  to  the  signature  of  the  testator.  Hays  vs. 
Harden,  6  Pa.,  409.  Gibbon  vs.  Green,  5  Lancaster  Bar,  No. 
32.  9.  It  is  not  requisite  that  a  will  should  be  subscribed  by 
the  witnesses,  except  where  bequests  to  charities.  HigJU 
vs.  Wilson,  I  D.,  94.  10.  Where  a  subscribing  witness  said 
that  he  did  not  recollect  the  assertions  of  the  testator  at  th^ 
time  of  signing,  held,  that  this  negative  testimony  could  not 
overcome  the  positive  grounds  arising  from  the  probate.  Want 
of  memory  will  no  more  destroy  the  attestation  than  insanity 
or  death.  Kirkws.  Carr,  54  Pa.,  285.  11.  Proof  of  attesta- 
tion proves  a  will,  although  the  witnessess  may  have  forgotten 
all  about  the  circumstances.  Proof  of  handwriting,  if  the  wit- 
nesses be  dead,  out  of  the  country,  insane,  infamous  or  inter- 
ested, is  suflScient.  Leckey  vs.  Cunningham,  56  Pa.,  373. 
12.  It  is  not  necessary  that  the  subscribing  witnesses  to  a  will 
should  see  the  testator  make  his  signature,  nor  even  that  a 
will  should  be  read  to  a  blind  testator  in  their  presence. 
Mealey's  Will,  24  Pittsburg  Journal,  83.  13.  A  charitable 
bequest  cannot  be  sustained,  unless  the  will  is  attested  by  two 
disinterested  witnesses,  as  required  by  the  act  of  April  26, 
1856.  Morris*  Estate,  8  Montgomery  Co.,  153.  14.  Want 
of  memory  on  the  part  of  a  witness  to  the  signature  to  a  will. 
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as  to  what  was  said  and  done  when  it  was  executed  by  the 
testator  and  subscribed  by  him  and  another  witness,  will  not 
invalidate  his  act,  if  he  recognized  his  own  signature.  McKee 
vs.  White^  50  Pa.,  360.  15.  The  subscribing  witnesses  to  a 
will  are  not  always  the  best  to  prove  the  sanity  of  the  testator. 
McTaggartvs,  Thompson,  14  Pa.,  149  16.  A  will  signed  by 
the  testator  is  not  rendered  incomplete  because  it  contains  an 
attestation  clause  unsigned.  Mellerfs  Appeal,  13  W.  N.,  222, 
1 7.  A  person  named  in  a  will  as  executor,  but  having  no  benefi- 
cial interest  in  it,  is  a  competent  witness  to  its  execution.  The 
incompetency  of  legatees  to  attest  a  will,  disposing  of  land  in 
England,  was  declared  by  the  statute  of  frauds.  Snyder  vs. 
Bull,  17  Pa.,  54-  18.  Proof  as  to  the  genuineness  of  a  mark 
to  a  will  by  a  witness,  who  was  not  present  when  it  was  made, 
but  who  judged  it  was  genuine  from  its  resemblance  to  other 
marks  made  by  the  testatrix  to  other  instruments,  is  not  com- 
petent proof  Sfdnklevs.  Crock,  17  Pa.,  159.  19.  A  married 
woman's  will  is  properly  executed  if  the  witnesses  are  present 
when  she  signs  it,  and  either  see  her  do  so  or  receive  acknowl- 
edgement of  her  signature  to  it.  Whiteside's  Estate,  18 
Phila.,  234. 

XXI.  Neglect  in  the  writing,  i.  A  nuncupative 
will  is  only  valid  when  made  in  the  extremity  of  the  testator's 
last  sickness,  which  has  come  upon  him  so  suddenly  and  vio- 
lently as  to  prevent  him  fr-om  putting  his  testamentary  wishes 
in  writing.  Such  will  must  be  made  in  his  dwelling  or  where 
he  has  resided  for  at  least  ten  days  next  before  the  making  of 
such  will,  except  where  such  person  shall  be  surprised  else- 
where by  sickness  and  shall  die  before  returning  home. 
Nuncupative  wills  affect  personal  estate  only,  and  are  barely 
tolerated  by  the  law.  Conaug/tton's  Estate,  30  W.  N.,  202. 
2.  A  will  written  and  signed  with  lead  pencil  is  in  writing 
within  the  meaning  of  the  act  of  April  8,  1833,  and  is  a  valid 
will.  Blackstone  asserts  a  deed  must  be  written  or  printed  on 
paper  or  parchment;  for  if  it  be  written  on  stone,  board,  linen, 
leather,  or  the  like,  it  is  no  deed.     It  is  not  essential  that  a 
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writing  be  in  ink  ;  it  may  be  in  pencil.  The  same  rule  applies 
to  promissory  notes  or  book  accounts.  No  prudent  scrivener 
will  write  a  will  in  pencil,  except  under  extreme  circumstances. 
Any  appearance  of  alteration  should  be  carefully  scrutinized. 
Myers  ws.  Vanderbilt,  84  Pa,,  513.  25  Pittsburg  Journal, 
107.  3.  As  respects  the  validity  of  a  will,  writing  and  signa- 
ture with  a  lead  pencil  are  the  full  equivalent  for  a  writing  in 
ink.  The  instrument  has  precisely  the  same  legal  effect  in 
either  case,  all  legal  distinction  between  the  two  kinds  of  writing 
being  obliterated  in  this  state.  Tomlinson's  Estate,  133  Pa.,  245. 
6  Montgomery  Co.,  5 3.  4.  Whether  valid  or  not,  no  will  should 
be  written  or  signed  with  a  lead  pencil,  on  account  of  the  facility 
with  which  the  writing  may  be  altered  or  effaced.  Patterson 
vs.  English,  20  Pittsburg  Journal,  33.  71  Pa.,  484.  5.  A 
writing  on  a  slate,  intended  by  the  decedent  to  be  her  last  will 
and  testament,  is  not  admissible  as  such  under  our  statute  oi 
wills.  Ordinary  writing  with  material  in  common  use  is 
requisite.  A  writing  on  a  rock,  a  wall  or  a  tree,  is  excluded, 
for  it  is  incapable  of  the  use  and  treatment  prescribed.  No 
writing  effected  with  material  not  designed  for  or  suited  to  the 
purpose,  is  within  the  statute.  The  common  judgment  is 
against  the  fitness  of  lead  pencil  and  slate  for  writing  of  a  per- 
manent character.  Under  a  statute  similar  to  ours,  the  Eng- 
lish ecclesiastical  courts  have,  however,  admitted  lead  pencil 
wills  to  probate.  Whether  we  will  follow  this  lead  is  yet  to 
be  shown.  The  danger  from  admitting  such  wills  is  greater 
here  than  in  England,  where  the  statute  requires  subscribing 
witnesses.  Reed  ws.  Woodward,  11  Phila.,  541.  6  Lancaster 
Bar,  No.  2.  2  Chester  Co.,  563.  6.  A  letter  signed  by  the 
'  writer  and  addressed  to  his  counsel  requesting  him  to  prepare 
a  will  in  accordance  with  the  directions  contained  in  it,  stand- 
ing by  itself  cannot  take  effect  as  a  will.  Scott's  Estate,  8 
Lancaster  Review,  157. 

XXn.  Neglect  of  clear  intent.  To  prevent  a  will 
from  failing  of  effect  altogether,  a  devise  or  bequest  will  be 
implied,  if  there  be  anything  to  designate  the  person  to  take. 
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Graham  vs.  Graham,  3  Clark,  213.    Rochell  vs.  Edinger,  i 

W,  N.,  304. 

XXIII.  Neglect  of  courts  in  setting  aside.  The 
growing  disposition  of  courts  and  juries  to  set  aside  last  wills 
and  testaments,  and  to  substitute  in  lieu  thereof  their  own 
notions  as  to  what  a  testator  should  do  with  his  property, 
is  not  to  be  encouraged.  It  rarely  happens,  that  a  man  bequeaths 
his  estate  to  the  entire  satisfaction  of  either  his  family,  or 
friends.  The  very  object  of  a  will  is  to  produce  inequality  and 
to  provide  for  the  wants  of  the  testator's  family,  to  protect 
those  who  are  helpless,  to  reward  those  who  have  been  affec- 
tionate, and  to  punish  those  who  have  been  disobedient 
Cauffman  vs.  Long,  82  Pa.,  yy, 

XXIV.  Neglect  of  executor  to  defend.  An  executor 
is  not  bound  to  sustain  the  will  of  his  testator  out  of  the  estate, 
but  if  he  undertakes  to  do  so,  it  must  be  as  the  agent  and  with 
the  authority  of  those  claiming  under  the  will.  NeaTs  Estate, 
18  Phila.,  52. 

XXV.  Neglect  of  judgment  in  making.  i.  Undue 
influence  operating  on  the  mind  of  an  elderly  woman  weak- 
ened by  intemperance,  and  subject  to  the  persuasions  of  one 
for  whom  she  manifested  sensual  desire,  is  an  imprisonment 
of  the  mind  not  less  cogent  than  actual  duress.  Dushane's 
Appeal,  4  W.  N.,  78.  2.  A  testator,  mentally  capable,  and 
free  from  undue  influence,  may  disregard  his  wife  and  children, 
and  make  any  eccentric  or  ridiculous  disposition  of  his  prop- 
erty which  does  not  violate  a  rule  of  law.  A  trust  for  visionary 
and  impracticable  objects  will  be  sustained,  where  discretion  is 
given  to  the  trustees  to  terminate  it  when  it  can  no  longer  be 
substantially  executed.  But  a  will  which  may  be  inferred  to 
be  the  offspring  of  an  insane  delusion  is  invalid,  though  in 
other  respects  the  mind  of  the  testator  was  unimpaired.  Car- 
ter's Estatt,  I  Pa.  Dist,  69.     Lewis'  Estate,  Idem,  423. 

XXVI.  Neglect  of  mental  capacity,  i.  Where  the 
party  charged  with  exercising  undue  influence  derives  little  or 
no  benefit  from  the  will,  there  must  be  evidence  of  such  direct 
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influence  used  at  its  mak  ng  as  to  destroy  the  free  agency  of 
the  testator.  Where  the  party  charged  is  a  stranger  (in  the 
present  case  a  scrivener)  and  derives  considerable  benefit,  such 
direct  proof  is  not  required.  This  is  particularly  so,  where  the 
party  benefited  stands  in  a  confidential  relation  to  the  testator. 
Bqyd  vs.  Bqyd^  66  Pa,,  283.  2.  Where  a  testator  is  shown  to 
be  of  weak  mind,  though  it  be  not  sufficient  in  itself  to  wholly 
destroy  testamentary  capacity,  and  the  person  by  whom  or 
under  whose  advice  the  will  has  been  written,  being  a  stranger 
to  the  testator's  blood,  receives  a  large  legacy  or  bequest,  the 
burden  shifts  from  the  contestants  to  the  proponents 
of  the  will  to  prove  affirmatively  both  testamentary 
capacity,  and  that  the  testator  acted  with  a  full  knowl- 
edge of  the  value  of  his  estate.  Caldwell  vs.  Anderson^ 
104  Pa,,  199.  Linton's  Appeal,  Idem,  228.  3.  Where 
witnesses  have  testified  to  the  changed  conduct  of  the 
testator  to  his  family,  his  loss  of  memory,  his  inability  to 
read  or  to  understand  what  was  read  to  him,  or  to  converse 
coherently,  they  may  be  permitted  to  express  an  opinion  as  to 
his  testamentary  capacity.  Good  vs.  Good,  i  Monaghan,  718. 
4.  It  is  necessary  that  a  testator,  when  making  his  will,  should 
recollect  and  understand  the  nature  of  the  business  in  which 
he  is  engaged,  the  property  he  means  to  dispose  of,  the  persons 
who  are  the  objects  of  his  bounty,  and  the  manner  in  which  it 
is  to  be  distributed  among  them.  Horbach  vs.  Denniston,  3 
Pittsburg,  49.  Tenbrook  vs.  Lee,  5  Clark,  37.  5.  The  mere 
existence  of  habits,  resulting  from  physical  causes,  and  the 
indulgence  of  eccentricities  arising  out  of  a  contempt  for  the 
conventionalities  of  society,  are  not  inconsistent  with  the  posses- 
sion of  a  sound  and  disposing  mind.  I^obsfs  Will,  2  Lancas- 
ter Review,  97.  2  Delaware  Co.,  278.  6.  Partial  unsound- 
ness, not  affecting  the  general  faculties,  and  not  operating  on 
the  mind  of  the  testator  in  regard  to  testamentary  disposition, 
is  not  sufficient  to  make  a  person  incapable  of  making  a  will. 
Pidcockvs,  Porter,  68  Pa.,  342.  7.  Physical  pain,  restlessness 
and  despondency  do  not  incapacitate  a  testator  from  making  a 
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will.  SpelUer's  EstaU,  2  Pa.  Dist.,  513.  8.  Old  age,  failure 
of  memory  or  habitual  drunkenness,  will  not  per  se  constitute 
incapacity  to  make  a  will.  The  test  of  capacity  is,  that  the 
testator's  mind  and  memory  were  sufficiently  sound  to  enable 
him  to  know  and  understand  the  business  in  which  he  was 
engaged  at  the  time  he  executed  his  will.  Weakness  alone 
will  not  invalidate  a  will.  Undue  influence  may  be  either 
through  threats  or  fraud,  and  must  destroy  the  free  agency  of 
the  testator  at  the  time  when  the  instrument  is  made.  As  a 
general  proposition,  less  incapacity  is  sufficient  to  make  a  valid 
will  than  to  transact  ordinary  business.  Thompson  vs.  Kyner^ 
65  Pa.,  368.  9.  A  man  of  sound  mind  and  disposing  memory 
is  one  who  has  a  full  and  intelligent  knowledge  of  the  act  he 
is  engaged  in,  of  the  property  he  possesses,  of  the  disposition 
he  purposes  making  of  it  and  of  the  persons  and  objects  he 
desires  to  be  the  recipients  of  his  bounty.  Wilson  vs.  Mitchell^ 
loi  Pa.,  495. 

XXVII.  Neglect  of  scrivener.  Parol  evidence  is  not 
admissible  to  show  that  a  scrivener,  in  drawing  a  will,  inserted 
words,  of  the  meaning  of  which  he  was  ig^norant ;  although 
it  may  be  received  to  explain  a  latent  ambiguity,  or  rebut  a 
resulting  trust,  or  in  case  of  fraud  or  mistake,  to  annul  the 
will.     Iddings  vs.  Iddings^  7  S.  ft  R.,  ill. 

XXVIII.  Neglect  of  validity.  A  testamentary  paper, 
which  by  its  terms  is  to  be  effective  on  the  happening  of  a 
certain  contingency,  cannot  be  admitted  to  probate  as  a  will, 
unless  the  contingency  has  occurred.  Morrow's  Appecd^  1 16 
Pa.,  440. 

XXIX.  Neglect  to  acknowledge.  A  will  was  admit- 
ted to  probate,  notwithstanding  the  subscribing  witness  swore 
that  the  testator,  who  was  in  a  very  feeble  condition  at  the 
time,  signed  the  will  without  remark,  and  made  no  acknowl- 
edgment afterwards.     McLean's  Estate^  2  W.  N.,  338. 

XXX.  Neglect  to  admit  to  probate.  The  decision 
of  a  register  of  wills  refusing  to  admit  a  will  to  probate,  is  a 
judicial  act,  and  cannot  be  attacked  collaterally.     The  only 
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remedy  is  by  appeal  to  the  orphans'  court.  The  register's 
decision  is  entitled  to  all  the  weight  to  be  attached  to  the  find- 
ings of  an  auditing  judge,  or  the  verdict  of  a  jury,  and  will 
not  be  reversed,  unless  clear  error  be  shown.  Smart's  Will, 
1 8  Phila.,  162. 

XXXI.  Neglect  to  affix  stamp.  A  will  is  not  invalid, 
because  no  United  States  revenue  stamp  was  placed  upon  it 
when  executed.  The  register  should  affix  the  stamp  before 
he  issues  letters  testamentary.    Werstlerws.  Custer,  ^6  Pa,,  502. 

XXXII.  Neglect  to  authenticate.  A  nuncupative 
will  cannot  be  established,  where  neither  the  words  nor  their 
substance,  as  used  by  the  alleged  testator,  were  committed  to 
writing  by  any  one,  and  no  proof  was  made  of  a  request  by 
the  testator  to  bystanders  to  bear  witness  that  the  words  used 
were  his  will.     Taylor's  Appeal,  47  Pa.,  31. 

XXXIII.  Neglect  to  elect  to  take  against,  i.  A 
widow  is  not  bound  to  make  an  election,  until  all  the  circum- 
stances and  the  state,  condition  and  value  of  the  fund  are 
known.  The  fact  that  the  wife  was  present  at  the  execution 
of  her  husband's  will,  and  made  fully  acquainted  with  its  con- 
tents, and  wrote  at  the  time  on  a  separate  paper  that  she 
accepted  its  provisions  in  lieu  of  dower,  would  not  bind  her 
by  such  election  made  during  coverture.  Kreiser's  Appeal, 
69  Pa.,  194.  2.  "Where  a  husband  or  wife  decides  to  take 
against  the  will  of  the  other,  the  election  to  do  so  should  be 
filed  promptly,  and  no  act  in  connection  with  the  estate  should 
be  performed  by  such  survivor,  which  seem  to  indicate  a  con- 
trary election.     SchoU's  Appeal,  i  Monaghan,  572. 

XXXIV.  Neglect  to  grant  issue,  i  .  Upon  an  appeal 
from  the  register  admitting  a  will  to  probate,  the  orphans' 
court  will  not  grant  an  issue  to  be  tried  by  a  jury,  unless  testi- 
mony is  furnished  by  the  appellant  sufficient  in  itself  to  sustain 
a  verdict  against  the  will.  Corson's  Estate,  3  Montgomery  Co., 
103.  Hardy's  Estate,  1 2  Phila.,  22.  Colgate's  Estate,  5  W.  N., 
170.  2.  Neither  the  register  nor  the  court  is  bound  to  award 
an  issue  when  demanded,  as  to  the  validity  and  due  execution 
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of  a  will.  A  mere  naked  allegation  without  evidence  or  against 
evidence,  cannot  create  a  dispute  requiring  an  issue.  If  the 
facts  are  material,  the  court  is  bound  to  award  an  issue  when 
requested.  Cozzens*  Will,  6i  Pa.,  196.  3.  The  exercise  of 
the  discretionary  power  of  the  register  to  grant  an  issue 
devisavit  vel  non,  may  be  corrected  by  the  orphans'  court  for 
abuse,  but  not  otherwise.  Elliott's  WUl,  41  Pittsburg  Journal, 
474.  4.  To  warrant  the  granting  of  an  issue  devisavit  vel  non, 
there  must  be  evidence  sufficient  to  sustain  a  verdict  against 
the  will.  Fraud,  restraint,  or  other  undue  influence  must  be 
shown  to  have  been  a  present  operating  power  at  the  very  time 
of  making  the  instrument.  Humphries'  Estate,  6  Pa,  County, 
439.  5.  It  is  a  well-settled  rule  that,  unless  the  testimony  as 
to  testator's  mental  incapacity  or  undue  influence  exerted  on 
him  be  sufficient  to  sustain  a  verdict  against  the  will,  the  par- 
ties will  not  be  subjected  to  the  delay,  expense  and  trouble  of 
a  trial  by  the  award  of  an  issue.  Loeser's  Estate,  35  W.  N., 
543.  6.  Where  the  testimony,  taken  under  a  petition  to  the 
orphans'  court  for  an  issue,  is  such  that  the  court  in  the  exer- 
cise of  a  sound  discretion  ought  not  to  sustain  the  verdict  of  a 
jury  against  the  validity  of  the  will  based  upon  such  testi- 
mony, the  court  should  refuse  to  direct  an  issue.  Eddey's 
Appeal,  109  Pa.,  406.  Souths  Estate,  2  W.  N.,  21 2.  McLean's 
Estate,  Idem,  38.  Foster's  Appeal,  87  Pa.,  67.  Weisman's 
Estate,  5  Pa.  County,  561.  7.  If  the  question  of  act  as  to  the 
improper  execution  of  a  will  be  unsupported  by  sufficient  evi- 
dence, the  court  should  refuse  an  issue.  Wainwrigkfs  Estate, 
3  W.  N.,  458. 

XXXV.  Neglect  to  name  devisee.  Names  of  devisees 
may  be  supplied  where  necessary  to  effectuate  the  intention  of 
a  testator.     Robitison's  Estate,  7  Luzerne  Register,  123. 

XXXVI.  Neglect  to  probate.  A  will  may  be  pro- 
bated, even  after  the  expiration  of  many  years  after  the  death 
of  the  testator  and  of  the  subscribing  witnesses,  and  even  after 
letters  of  administration  have  been  granted,  an  account  filed, 
and  distribution  made  of  the  estate  among  the  heirs  at  law. 
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If  rights  have  vested  under  the  proceedings  of  the  administra- 
tor in  selling  or  distributing  the  estate,  they  come  up  in  another 
form.     Transue  vs.  Brown,  3 1  Pa.,  93. 

XXXVII.  Neglect  to  produce,  i.  If  a  will,  duly 
executed,  is  destroyed  after  the  death  of  the  testator, 
or  without  his  authority,  in  his  lifetime,  it  may  be 
established  upon  satisfactory  proof  of  its  having  been 
so  destroyed,  and  of  its  contents ;  but  the  proof  upon 
both  points  must  be  of  the  clearest  and  most  satisfactory  char- 
acter. A  lost  will  not  traced  out  of  the  possession  of  the 
testator,  is  presumed  to  have  been  revoked  by  him.  Buechle's 
Estate^  33  W.  N.,  393.  2.  Where  it  is  shown  that  a  will  was 
in  existence,  unrevoked,  at  the  testator's  death,  but  was  after- 
wards lost  or  destroyed,  its  contents  may  be  proved  by  parol 
and  the  will  thus  reproduced  admitted  to  probate.  Deaves' 
Estate,  140  Pa.,  242.  Foster's  Appeal,  87  Pa.,  67.  3.  The 
probate  of  a  lost  will  cannot  be  permitted,  when  it  appears  that 
the  loss  was  known  to  the  decedent  for  a  long  time  before  his 
death,  and  that  he  had  ample  opportunity  to  make  a  new  one, 
if  he  had  so  desired.  Deaves'  Estate,  4  Delaware  Co.,  254. 
4.  It  was  duly  proved  that  decedent  had  executed  a  paper 
which  he  had  declared  to  be  his  last  will,  and  that  he  had  not 
revoked  the  same  ;  but  the  will,  after  decedent's  death,  could 
not  be  found.  Held,  that  a  reproduction  of  it,  proved  to  be  a 
correct  copy,  should  be  admitted  to  probate.  Foster's  Will, 
13  Phila.,  567.  PrentzePs  Estate,  i  W.  N.,  222.  5.  It  is 
incontrovertible  law  that  when  a  will  is  shown  to  be  in  pos- 
session of  a  testator,  and  cannot  be  found  or  produced  after 
his  death,  the  legal  presumption,  in  the  absence  of  all  proof 
on  the  subject,  is  that  it  was  destroyed  by  the  testator  ;  but 
this  presumption  may  be  rebutted  by  evidence  tending  to 
show  a  spoliation  by  others  either  in  the  lifetime  or  after  the 
death  of  the  testator.  Helfenstein  vs.  Leonard,  50  Pa.,  478. 
6.  The  orphans'  court  will  not  attach  for  failure  to  obey  a 
citation  to  produce  an  alleged  will.  The  petitioner  will  be 
remitted  to  the  indictment  or  action  for  damages  provided  by 
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the  act  of  March  1 5 ,  1 832.    McDonald's  Estate,  14  Phila.,  253. 

12  Lancaster  Bar,  20. 

XXXVIII.  Neglect  to  produce  witnesses,  i.  The 
subscribing  witnesses  must  be  called  to  establish  the  validity 
of  a  will,  if  living  and  within  the  jurisdiction  of  the  court  If 
they  cannot  be  found  after  diligent  inquiry,  other  evidence  to 
prove  the  signature  of  the  testator  will  be  admitted.  Green 
vs.  Green,  10  Phila.,  99.  2.  Defect  in  proof  of  a  will  by  sub- 
scribing witnesses  may  be  supplied.  Smithes  Estate,  3  C  P. 
Reporter,  212. 

XXXIX.  Neglect  to  properly  cancel.  A  will  may 
be  cancelled  by  an  act  done  to  the  document  which  displays 
an  intent  that  it  shall  have  no  effect,  though  the  act  be  not  a 
complete  obliteration  or  physical  destruction.  Obliteration  is 
not  confined  to  utterly  ef!acing  the  letters.  A  line  drawn 
through  the  writing  suffices.  Declarations,  either  verbal  or 
written,  are  admissible  to  show  the  intent.  Revocation  of  a 
will  may  be  effected  by  act  of  writing  on  the  will  itself  a  word 
which  manifests  an  intent  to  annul  it.  Cancellation  does  not 
require  a  signature  of  any  particular  form.  The  instrument  is 
preserved,  but  with  something  on  it  indicative  that  it  has 
ceased  to  be  operative.  A  repeal  is  eflfected  by  writing  on  the 
will  a  word  manifesting  an  intention  to  annul  it  Evans* 
Appeal,  58  Pa.,  238. 

XL.  Neglect  to  prove  by  subscribing  witnesses. 
I .  It  is  not  essential  that  all  the  subscribing  witness  should 
prove  the  execution  of  a  will.  Hight  vs.  Wilson,  i  D,,  94. 
Foxvs,  Evans,  3  T.,  506.     Rohrervs,  Stekman,  i  W.,  463. 

XLI.  Neglect  to  publish.  Publication  is  required  by 
the  law  of  England,  and  of  many  of  our  states,  but  it  is  not 
the  law  of  Pennsylvania.  Nor  is  attestation  by  subscribing 
witnesses  requisite.     Fuguefs  Will,  1 1  Phila.,  yy. 

XLII.  Neglect  to  read.  i.  The  declaration  by  a  tes- 
tator that  it  is  his  will  implies  full  knowledge  of  its  contents 
and  it  is  quite  immaterial  that  the  subscribing  witnesses  were 
not  informed  of  its  contents,  or  that  it  was  not  read  in  their 
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presence.  Hand's  Estate ^  18  Phila.,  240.  2.  Where  a  will, 
written  in  the  presence  of  the  testator,  and  according  to  his 
dictation,  is  executed  in  accordance  with  the  statutes,  it  is  valid, 
though  not  read  to  or  by  him.     Hess\Appeal^  43  Pa,,  73. 

XLIII.  Neglect  to  record.  Where  a  will  had  been 
taken  to  the  office  of  the  register,  and  the  subscribing  witnesses 
had  testified  to  its  execution,  but  it  was  removed  therefrom 
before  being  filed  or  recorded,  held,  that  it  was  an  undue  exer- 
cise of  judicial  discretion  for  a  judge  to  order  its  recording 
twenty-four  years  thereafter.  Under  the  act  of  March  15, 
1832,  all  wills,  after  probate,  shall  remain  in  the  register's 
office,  except  when  required  in  court  by  certiorari  or  other- 
wise, and  if  removed  for  such  cause,  shall  be  returned  in  due 
course  to  the  office  in  which  they  belong.  Guthrie  vs.  Kerr^ 
85  Pa.,  303. 

XLIV.  Neglect  to  remember  relatives.  If  the  tes- 
tator design  to  give  his  entire  estate  to  a  stranger,  to  the 
exclusion  of  his  collateral  relations,  it  is  not  necessary  that  he 
should  have  a  recollection  of  the  property  he  intends  to  dis- 
pose of,  or  of  persons  who  are  thus  related  to  him.  Distribu- 
tion not  being  the  thing  attempted,  a  competency  to  distribute 
is  not  the  test  of  mental  capacity.  Stevenson  vs.  Stevenson^  33 
Pa.,  469. 

XLV.  Neglect  to  revoke,  i  .  To  make  a  subsequent 
will  revoke  a  prior  will,  the  former  must  either  expressly  revoke 
the  latter,  or  the  two  must  be  incapable  of  standing  together. 
If  a  subsequent  will  be  but  partially  inconsistent  with  one  of 
earlier  date,  and  contains  no  express  clause  of  revocation, 
then  that  which  is  later  will  revoke  the  prior  as  to  those  facts 
which  are  inconsistent  Bradford's  Will,  i  Parsons,  153. 
2.  Under  the  act  of  April  8,  1833,  a  will  executed  by  a  single 
woman  is  absolutely  revoked  by  her  subsequent  marriage, 
even  though  her  husband  has  given  his  written  consent,  prior 
to  the  marriage,  to  a  will  by  which  he  is  excluded  from  partici- 
pation in  the  estate.  Craffs  Estate,  164  Pa.,  520.  3.  The 
act  of  April  8,  1833,  declares  that  no  written  will  concerning 
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real  estate  shall  be  repealed,  otherwise  than  by  some  other 
written  will  or  codicil,  properly  executed  and  proved,  or  by 
burning,  cancelling  or  obliterating,  or  destroying  the  same  by 
the  testator  himself,  or  by  some  one  in  his  presence,  and  by 
his  express  direction.  Clingan  vs.  Micheltree^  31  Pa.,  33. 
Heise  vs.  Heisey  Idem,  246.  4.  To  comply  with  the  statutory 
requisition  of  revocation  by  destroying,  there  must  be  some 
act  of  destruction,  or  towards  destruction,  done  animo  revo- 
candi;  mere  words  will  not  suffice.  If  a  will  be  only  slightly 
torn  or  burned,  which  reached  no  portion  of  the  writing,  and 
be  unaccompanied  with  satisfactory  evidence,  drawn  aliunde, 
of  the  intention  to  revoke,  it  will  be  admitted  to  probate.  No 
intention  to  destroy  a  will  in  the  future,  even  if  the  testator 
honesty  and  mistakenly  believes  at  the  time  of  his  death  that 
he  has  executed  such  intention,  works  a  revocation.  Shipler^s 
Appeal,  3  Pennypacker,  272.  Clingan  vs.  Michkeltree,  11 
Pa.,  25.  5.  Mere  dying  declarations,  or  requests  made  by  a 
testator,  cannot  operate  as  a  revocation  of  his  will.  Th^ 
disappointment  of  the  expectations  of  a  testator's  children,  how- 
ever grievous,  is  not  sufficient  to  repeal  a  will.  Fox  vs.  Fox, 
88  Pa.,  19.  6.  When  a  testator  by  a  codicil  revokes  a  devise 
or  bequest  in  his  will,  or  in  a  previous  codicil,  expressly 
grounding  such  revocation  on  the  assumption  of  a  fact  which 
turns  out  to  be  false  and  was  assumed  to  be  true  upon  the 
information  of  others,  the  revocation  does  not  take  effect, 
being  conditional  on  a  contingency  which  fails.  Mendinkalts 
Appeal,  124  Pa.,  397.  7.  Where  a  second  will  in  express 
terms  revokes  a  former  will,  but  refers  to  certain  bequests 
therein  and  re-enacts  them,  both  wills  are  entitled  to  probate, 
but  the  executor  in  the  former  will  is  not  entitled  to  letters 
testamentary.  Nelson's  Estate,  147  Pa.,  160.  8.  Lead  pencil 
lines  drawn  through  a  legacy  by  the  testator  when  the  will  is 
written  in  ink,  is  a  revocation  of  such  legacy.  Tomlinson's  Estate, 

6  Montgomery  Co.,  53. 

XLVI.  Neglect  to  seal.    i.  It  is  not  absolutely  neces- 
sary that  a  will,  devising  real  estate  in  Pennsylvania,  should 
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be  sealed.  Higkt  vs.  Wilson^  i  D.,  94.  Rohrcr  vs.  Steh- 
man,  i  W.,  463.  2.  A  dash  after  a  testator's  signature, 
even  if  the  will  is  expressly  attested  by  "  hand  and  seal/' 
is  not  a  seal  An  impression  on  wax  was  the  only  seal 
known  to  the  common  law,  but  we  have  adopted  as  a  seal  a 
scroll  made  with  ink.       Wain's  Estate^  4    Pa.  County,  52. 

XLVII.  Neglect  in  signing,  i.  A  husband  and  wife 
made  wills  in  each  other's  favor,  but  by  mistake  each  signed 
the  will  of  the  other.  The  will  in  such  case  was  an  absurdity 
and  could  not  be  corrected  after  the  death  of  the  party.  Alter' s 
Estate,  Legal  Gazette  Report,  72.  67  Pa.,  341.  2.  After  a 
will  had  been  signed  and  witnessed,  a  clause  was  added  below 
the  signature  of  the  testator,  whereby  an  executor  was 
appointed.  This  clause  was  not  signed.  Held,  that  the  will, 
without  the  added  clause,  was  entitled  to  probate.  Baira's 
Estate,  16  Pa.  County,  209.  3.  Where  the  testator  is  in  extremis^ 
signing  by  another  party  in  his  own  name  in  the  presence  and 
by  the  direction  of  the  testator,  is  a  valid  execution  of  the  will. 
The  intention  and  not  the  form  is  the  governing  consideration. 
Baldwin's  Estate,  16  W.  N.,  300.  4.  Where  a  testator  is 
physically  able  to  affix  his  own  signature  to  a  will,  its  execu- 
tion by  another  at  his  direction  is  invalid.  If,  however,  the 
testator's  condition  is  so  feeble  that  the  effort  of  obtaining  his 
signature  would  probably  be  dangerous,  he  may  direct  another 
party  to  sign  for  him.  Baldwin's  Estate,  17  Phi  la.,  458. 
2  Lancaster  Review,  229.  5.  The  fact  that  one  in  his  last  ill- 
ness may  be  able  to  answer  questions  "  yes  "  or  "  no  "  will 
not  afford  a  conclusive  presumption  that  he  was  able  to  request 
another  person  to  sign  his  will  for  him.  Blocker  vs.  Hostetter, 
2  Pittsburg  Journal,  74.  6.  A  testator  was  paralyzed,  and 
said  he  was  unable  to  write,  but  would  put  his  mark  to  the 
will ;  he  was  raised  in  bed,  a  pen  was  put  into  his  hand  which 
was  held  by  another  whilst  he  made  his  mark.  Held,  that 
this  was  a  valid  execution  of  the  will,  and  was  the  testator's 
own  act  with  the  assistance  of  another,  not  the  act  of  another 
under  his  authority.     Coszens'  Will,  61  Pa.,  196.     7.  Where 

118 


1874  THE     LAW    OF     NEGLIGENCE 

Wills — Continued, 

an  illiterate  person  executes  a  will  in  &vor  of  a  charitable  insti- 
tution by  setting  his  mark  thereto,  it  is  unnecessary  that  the 
will  should  be  read  to  him  in  the  presence  of  subscribing  wit- 
nesses. Other  persons  may  testify  to  his  knowledge  of  its  con- 
tents. Combs'  Appeal,  105  Pa.,  155.  8.  Where  a  testament 
is  formed  with  the  signature  obliterated,  the  presumption  is 
that  it  was  done  by  the  testator.  The  onus  to  show  accident 
or  mistake  lies  on  the  party  offering  it  for  probate.  Church  vs. 
Robbarts,  2  Pa.,  no.  9.  It  is  essential  to  the  validity  of  a 
will,  that  it  be  signed  by  the  testator,  or  by  some  person  in  his 
presence,  and  by  his  express  direction.  If  unable  to  write  his 
name,  he  must  make  his  mark.  If  otherwise  made  by  another, 
while  the  testator  was  in  a  state  of  stupor,  his  subsequent  rati- 
fication will  not  suffice.  Dunlap  vs.  Dunlap^  10  W.,  153.  Bur- 
ford  \^,  Bufford,  29  Pa.,  223.  10.  A  testatrix  executed  her 
will  by  making  a  mark  ;  there  were  no  subscribing  witnesses, 
but  the  executor  testified  that  he  held  the  pen  for  her  to  make 
the  mark.  Another  witness  saw  the  will  lying  before  the  testa- 
trix, who  said  to  her,  "  This  is  my  will  and  there  is  my  mark." 
Held,  that  the  will  was  sufficiently  proved.  Dunn's  Estate, 
3  Pa.  Dist.,  248.  1 1.  A  will  must  be  signed  by  the  testator 
at  the  end  thereof.  A  will  written  on  three  pages,  but  signed 
at  the  bottom  of  the  second  page  is  not  properly  executed, 
and  should  not  be  admitted  to  probate.  Frazicr's  Will,  i 
Lackawanna  Jurist,  363.  12.  A  will  must  be  signed  at  the 
end  thereof.  If  signed  before,  then  that  which  follows  is 
deemed  an  unexecuted  codicil.  Frasier's  WUl,  20  Phila., 
40.  Smith's  Will^  Idem^  94,  7  Lancaster  Review,  338. 
13.  Where  a  will  is  written  on  three  pages,  and  signed  at  the 
bottom  of  the  second  page,  and  a  disposition  of  the  estate  is 
made  on  the  third  page,  the  will  is  not  properly  executed. 
Frasier's  Estate^  8  Pa.  County,  306.  14.  By  the  act  of  1833, 
every  last  will  to  which  the  testator's  name  is  signed  by  his 
direction,  or  to  which  he  has  made  his^mark  or  cross,  is  valid. 
Two  witnesses  are  necessary  to  prove  this  act  of  the  testator. 
Greenaugh  ws,  Greenaugh,  11  Pa.,  489.     15.  The  statute  of 


IN    PENNSYLVANIA  1 8/ J 

Wills —  Continued. 

1833  requires  every  will  to  be  in  writing,  and  unless  the  party 
be  prevented  by  the  extremity  of  his  last  sickness,  shall  be 
signed  by  him  at  the  end  thereof,  or  by  some  person  in  his 
presence  and  under  his  direction,  and  be  proved  by  two  com- 
petent witnesses.  If  after  the  signature  of  the  testator,  an 
unsigned  clause  be  appended,  stating  reasons  for  making  the 
devise,  the  will  is  thereby  rendered  invalid.  Hays  vs.  Harden^ 
6  Pa.y  409.  16.  A  will  was  admitted  to  probate,  which  bore 
only  the  initials  of  the  testator's  name  written  in  ink,  the 
remaining  letters  of  the  signature  being  impressed  by  the  pen, 
and  distinguishable  by  the  aid  of  a  magnifying  glass.  Jakob* s 
Willy  21  W.  N.,  510.  17.  An  instrument  in  writing,  testa- 
mentary in  its  character,  wholly  in  the  handwriting  of  a 
decedent,  signed  by  her  at  the  end  thereof  by  her  baptismal 
name,  "  Harriet,"  she  being  fully  identified  in  the  body  thereof 
by  a  reference  to  her  parents,  is  entitled  to  be  admitted  to  pro- 
bate as  her  last  will.  Knox's  Estate,  6  Lancaster  Review,  41 5. 
18.  The  autograph  will  of  a  married  woman,  living  apart  from 
her  husband,  signed  by  her  first  name  only  and  unwitnessed, 
was  allowed  to  be  probated.  Also,  a  letter  written  in  lead 
pencil,  addressed  to  no  one  by  name,  but  clearly  a  testamentary 
document.  Knox's  Estate,  131  Pa.,  220.  19.  Since  the  act 
of  1848,  a  will  may  be  executed  by  the  testator  making  a 
mark  or  cross.  A  witness  to  a  will  is  not  required  to  know 
the  contents  of  the  paper,  nor  hear  it  read  to  the  testator,  nor 
even  to  know  that  it  is  a  will,  but  only  that  the  person  signing 
it  declared  it  to  be  his  act  and  deed.    Lees'  Will,  19  Phila.,  19. 

20.  A  will  may  be  properly  executed  by  a  mark.  Illiteracy 
is  no  bar  to  testamentary  capacity.  The  act  of  January  27, 
1848,  expressly  validates  the  use  of  the  mark  or  cross.  The 
presence  of  Latin  phrases  in  the  will  of  an  ignorant  testatrix  is  no 
objection  to  its  validity.  Lees'  Estate,  5  Pa.  County,  396.  Flan- 
nery's  WiU,  24  Pa.,  502.    McCartyvs,  Hoffman,  21  Pa.,  509. 

21.  Under  the  act  of  January  27,  1848,  the  execution  of  a 
will  is  valid  where  the  testator  affixes  his  mark  thereto, 
although  able  to  write  his  name.     If,  however,  the  testator's 
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name  to  a  will  was  written  at  his  request  and  in  his  presence, 
and  with  the  intent  that  he  should  affix  his  mark  thereto,  the 
execution  it  seems  would  not  be  valid  if  he  failed  to  so  affix  it 
Main  vs.  Ryder,  84  Pa.,  217.  4  W,  N.,  173.  22.  The  fact 
that  the  subscribing  witnesses  wrote  their  names  before  the 
testator  attached  his  signature,  did  not  render  the  execution 
and  attestation  insufficient  The  English  statute  of  wills  is 
more  exacting  in  its  requirements  than  ours.  Miller  ws.  McNeill, 
35  Pa.,  217.  23.  Whatever  a  testator  is  shown  to  have 
intended  as  his  signature,  is  a  valid  signing,  no  matter  how 
imperfect  or  unfinished,  or  fantastical  or  illegible,  or  even  false, 
the  separate  characters  or  symbols  he  has  used  may  be  when 
critically  examined.  The  act  of  1833  declares  that  a  will 
shall  be  signed  at  the  end,  unless  the  testator  is  prevented  from 
signing  by  the  extremity  of  his  last  illness.  The  act  of  1848 
permits  the  testator  to  make  his  mark  or  cross  in  lieu  of  sign- 
ing. Legibility  is  not  a  requisite  to  a  signature.  In  the 
present  case,  the  testator  at  the  end  of  his  will  was  only  able 
to  make  a  character  which  was  apparently  the  first  letter  of 
his  name.  Held,  to  be  a  sufficient  signature.  Plates  EstaU, 
28  W.  N.,  166.  8  Lancaster  Review,  211.  24.  Exactly 
what  constitutes  a  signing  has  never  been  reduced  to  a  judicial 
formula,  but  barring  any  sudden  incapacity  to  complete  the 
signature  by  reason  of  the  extremity  of  last  sickness,  the  sig- 
nature should  be  a  full  and  complete  one,  according  to  the 
intention  and  understanding  of  the  testator.  Execution  of  a 
will  by  a  mark  can  only  be  by  a  mark  made  with  the  intention 
of  executing  the  will.  Plate's  Estate,  148  Pa.,  55.  25.  Where 
a  will  and  codicil  form  one  instrument,  and  the  former  is  not 
signed,  and  the  latter  is,  the  codicil  draws  the  will  after  it. 
Pepper's  Estate,  27  W.  N.,  513.  26.  Where  a  man, 
in  extremis,  declares  his  wishes  as  to  the  disposition  of 
his  estate,  and  directs  a  will  to  be  written  from  a  memorandum 
taken  by  some  one  present  from  the  declarations  of  the  party,  and 
he  die  before  the  will  is  drawn,  it  is  not  a  nuncupative  will, 
nor   can   it  be    probated.      Porter's  Appeal,    10  Pa.,   254. 
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27.  The  act  of  April,  1833,  requires,  that  every  will  shall 
be  in  writing,  and  unless  the  testator  be  prevented  by  the 
extremity  of  his  last  sickness,  shall  be  signed  by  him  at  the 
end  thereof;  or  by  some  person  in  his  presence,  and  by  his 
express  direction.  Under  this  act,  it  was  not  necessary  that 
the  will  should  be  sealed,  nor  that  subscribing  witnesses  should 
necessarily  prove  its  execution,  nor  indeed  that  witnesses 
should  be  present  and  see  ic  executed,  if  written  by  the  tes- 
tator himself.  If  a  man,  intending  to  make  a  will,  is  pre- 
vented by  accident  from  doing  so,  equity  cannot  grant  relief. 
Strieker  vs.  Graves,  5  Wh.,  396.  28.  Mere  proof  that  a  per- 
son not  interested  in  the  will  guided  the  hand  of  the  testator 
in  signing  the  will,  such  aid  being  knowingly  accepted  by  the 
testator,  in  itself  is  insufficient  to  defeat  the  will.  StiotwcU's 
Estate,  3  Lackawanna  Jurist,  405.  9  Lancaster  Review,  203. 
30  W.  N.,  292.  29.  The  signature  or  mark  of  the  testator 
must  appear  at  the  end  of  the  will.  The  legislature  appar- 
ently looked  less  at  the  mode  of  the  signatuic  Uian  to  its  place, 
which  they  required  to  be  at  the  end  of  the  document.  Vernon 
vs.  Kirk,  30  Pa.,  222.  30.  Under  the  act  of  Aprils,  1833,  a 
testator  may  sign  his  will  by  deputy  or  by  mark,  when  he  is  una- 
ble to  write,  either  from  want  of  education  or  physical  ability, 
but  this  method  of  signing  can  never  be  resorted  to  from 
caprice  or  convenience.  Vosburg's  Will,  9  Pa.  County,  243. 
31.  When  a  will  is  written  with  a  final  clause  appointing 
executors,  and  the  signature  of  the  testator  precedes  such 
clause,  the  will  is  not  signed  at  the  end  thereof  within  the 
meaning  of  the  act  of  April  8,  1833,  and  should  not  be 
admitted  to  probate.  Wineland's  Appeal,  118  Pa.,  37. 
Baird's  Estate,  35  W.  N.,  15.  32.  The  act  of  April  8, 
1833,  provides  that  every  will  shall  be  in  writing,  and 
unless  the  testator  is  prevented  by  sickness,  shall  be  signed 
by  him  at  the  end  thereof,  and  shall  be  proved  by  the 
oaths  or  affirmations  of  two  witnesses.  Where  a  scrivener 
was  preparing  a  will  for  a  dying  man  to  sign,  and,  before 
it  was  ready  for  examination,  death  supervened,  the  will  was 
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unexecuted.  Wall  vs.  Wall,  123  Pa.,  545.  33.  A  will 
made  on  Sunday,  while  the  testator  was  in  danger  of  imme- 
diate death,  or  believed  that  such  danger  existed,  is  valid. 
The  court  will  presume  that  such  circumstances  of  necessity 
existed  as  to  justify  the  act   Weidman  vs.  Marsh,  4  Clark,  401. 

Windows. 

I.  Neglect  in  closing.  Where  land  was  sold  widi  a 
house  on  it,  having  windows  overlooking  the  adjacent  land  of 
the  grantor,  the  latter  is  not  estopped  from  obstructing  the 
windows,  unless  they  were  necessary  to  give  light  and  air  to 
the  house  ;  or  if  sufficient  light  and  air  could  be  derived 
from  other  windows  open.     Rennyson's  Appeal^  g^'Pdi.y  152. 

II.  Neglect  in  opening.  An  injunction  will  not  be 
issued  to  prevent  defendant  from  putting  a  window  in  his  wall, 
which  would  overlook  plaintiff's  property  and  destroy  its  pri- 
vacy. A  different  rule  applies  to  party  walls  in  Philadelphia. 
Shell  vs.  Kemmerer,  2  Pearson,  293. 

m.  Neglect  in  throwing  goods  from.  Where  the 
occupant  of  a  store  directed  the  servant  of  another  to  remove 
merchandise  which  had  been  sold  to  him  by  throwing  it  out 
of  an  upper  window  into  the  street  below,  which  resulted  in 
injuring  a  passer-by,  held,  that  the  person  injured  had  no  right 
of  action  against  the  occupant  of  the  store,  the  relation  of 
master  and  servant  not  existing.  McCullaugh  vs.  Shoneman, 
105  Pa.)  169. 

Witnesses. 

I.  Neglect  in  cross-examining,  i.  The  court,  on  the 
trial  of  a  criminal  case,  may,  in  its  discretion,  control  the 
cross-examination  of  witnesses,  by  requiring  the  proposed 
questions  to  be  reduced  to  writing  and  submitted  to  the  court, 
before  being  propounded  to  the  witness.  The  object  of  this 
is  to  keep  improper  questions  from  the  jury.  Witnesses  have 
rights  which  should  be  respected  even  in  the  quarter  sessions 
and  oyer  and  terminer.     Buck  vs.  Camnu,   107  Pa.,  491. 
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2.  Cross-examination  miist  be  confined  to  matters  which  have 
been  stated  in  the  examination-in-chief,  and  to  such  questions 
as  may  show  bias  and  interest  in  the  witness ;  to  permit  a  party 
to  lead  out  new  matter,  constituting  his  own  case,  under  the 
guise  of  cross-examination,  is  often  unfair  to  the  opposite 
party.  Caldwell  vs,  Anderson^  104  Pa.,  207.  3.  A  witness' 
cross-examination  must  be  concluded  before  other  witnesses 
are  examined.  Dunlap  vs.  Williams ^  1 1  W.  N.,  76.  4.  While, 
in  Pennsylvania,  a  party  will  not  be  permitted  to  lead  out  new 
matter,  constituting  his  own  case,  by  the  cross-examination  of 
his  adversary's  witness,  there  is  yet  not  a  single  case  to  be 
found  in  which  the  court  has  reversed  on  that  ground.  Where 
a  witness  has  stated  a  fact,  he  may  be  asked  by  the  other 
party  to  detail  all  the  circumstances  within  his  knowledge 
which  qualify  it,  even  though  they  may  constitute  new  matter 
and  form  part  of  his  own  case.  HUl  vs.  IMch,  i  Lancaster 
Bar,  No.  45.  5.  The  plaintiff  in  an  equity  proceeding  was 
examined  in  chief  before  a  master,  and  his  testimony  reduced  to 
writing.  An  opportunity  was  afforded  the  defendant  to  cross- 
examine,  but  he  did  not  avail  himself  of  it,  and  before  doing 
so  died.  A  motion  was  made  to  strike  out  the  evidence ;  held, 
that  it  was  competent  and  properly  admitted.  Hay's  Appeal,  9 1 
Pa.,  265.  6.  If  a  defendant  be  permitted,  in  the  cross-exam- 
ination of  a  witness,  to  lead  out  new  matter,  constituting  his 
own  case,  which  he  has  not  yet  opened  to  the  jury,  to  the 
injury  of  the  plaintiff,  it  is  a  sufficient  ground  for  reversal. 
Thomas  ws.  Loose ^  1x4  Pa.,  25.  Denniston  vs.  Philadelphia 
Company,  161  Pa.,  42.  Breinig  vs.  Meitzler,  23  Pa.,  157. 
Turner  vs.  Reynolds,  Idem,  199. 

II.  Neglect  in  subpcenaing.  i.  It  is  not  requisite  for  a 
subpoena  to  be  served  by  a  sheriff  or  constable,  in  order  to  be 
taxed  as  costs.  Mungan  vs.  Jones,  5  Lancaster  Review,  216. 
2.  A  party  in  attendance  upon  court  is  privileged  from  service 
of  process,  but  a  failure  to  assert  the  privilege  promptly  is  a 
waiver  of  it.  Rugerws.  Keller.  12  W.  N.,  371.  Massey  \s, 
Dantum^  Idem,  436. 
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III.  Neglect  of  competency,  i  .  A  witness  to  be  com- 
petent to  testify  must  believe  in  a  Supreme  Being,  and  possess 
a  conscience  alive  to  the  conviction  of  accountability  to  a  higher 
power  than  human  law.  Hence,  atheists  and  infidels  are  incom- 
petent as  witnesses.  Comm,  vs.  WtHnetnore^  2  Brewster, 
378.  2.  The  question  of  the  competency  of  a  witness  is  for 
the  court,  not  the  jury.  Easi  Penna,  R.  R.  vs.  SchoUenberger, 
I  Walker,  401.  3.  If,  after  he  has  given  testimony,  the 
incompetency  of  a  witness  be  shown,  the  court  should  be 
asked  to  strike  out  his  testimony,  or  to  charge  the  jury  that  it 
must  be  diregarded  by  them.  Steamboat  Dictator  vs.  HeaA^ 
56  Pa.,  290. 

IV.  Neglect  to  admit  opinions  of.  i.  The  admissi- 
bility of  the  opinions  of  witnesses,  expert  and  other,  must 
always  rest  in  clear  necessity.  Where  mere  descriptive  lan- 
guage is  inadequate  to  convey  to  the  jury  the  precise  iacts,  or 
their  bearing  on  the  issue,  a  witness  may  be  allowed  to  sup- 
plement his  description  by  his  opinion.  But  when  the  cir- 
cumstances can  be  accurately  described  to  the  jury,  and  their 
bearing  on  the  issue  estimated  by  persons  without  special 
knowledge  or  training,  opinions  of  witnesses  are  inadmissible. 
Franklin  Ins,  Co.  vs.  Gruver^  100  Pa,,  266.  Graham  vs. 
Penna,  Co,^  139  Pa.,  149.  Beattyws.  Gilmare^  16  Pa.,  463. 
2.  The  rule  is  well  settled  that,  on  a  question  of  testamentary 
capacity,  the  opinions  of  witnesses,  when  they  state  &cts  as 
the  ground  of  their  opinions,  are  competent  evidence.  Shaver 
vs.  McCarty,  1 10  Pa.,  346. 

V.  Neglect  TO  ANSWER,  i.  It  is  a  contempt  of  court, 
for  a  witness  to  refuse  to  answer  a  pertinent  question.  Comm. 
vs.  Higgins,  5  Kulp,  269.  2.  Under  the  act  of  May  23, 1887, 
which  provides  that  a  witness  need  not  answer  any  questions 
which  would  tend  to  criminate  him,  it  is  the  province  of  the 
trial  judge  to  decide  whether  the  answers  to  questions  put  will 
criminate  the  witness.  Comm.  vs.  BeH,  39  Pittsburg  Journal, 
91.  3.  The  legislature  can  compel  witnesses  to  answer  ques- 
tions, the  answers  to  which  may  not  show  them  to  be  crimi- 
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nal,  but  may  involve  them  in  shame  and  reproach.  Cotnm. 
vs.  Roberts^  Brightly's  Rep.,  109.  4.  A  witness  cannot  refuse 
to  answer  a  question  which  may  subject  him  to  no  other  injury 
than  one  of  a  civil  nature.  Danforth,  In  re^  i  Clark,  31. 
5.  Where  an  answer  to  a  question  will  subject  a  man  to  a 
criminal  prosecution,  or  render  him  odious  in  the  opinion  of 
others,  he  is  not  bound  to  answer  it.  Yet  the  weight  of 
authority  is,  that  when  a  question  put  to  a  witness  is  relevant 
to  the  cause,  such  witness  cannot  refuse  to  answer  the  inquiry, 
whatever  may  be  the  effect  upon  his  character.  Daran^  In  re^ 
2  Parsons,  471.  6.  No  witness  is  compelled  to  criminate  him- 
self, nor  by  his  reply  to  involve  himself  in  shame  or  reproach. 
State  vs.  Gibbs^  3  T.,  429.  Galbreath  vs.  Ekhelburger^ 
Idenii  515.  7.  An  objection  to  answering  a  question  on  the 
ground  that  it  may  criminate  the  witness,  must  come  from  the 
witness,  qua  witness,  and  not  from  counsel  Lusk  vs.  CaUery^  29 
Pittsburg  Journal,  261.  2  Schuylkill  Record,  281.  8.  When  a 
witness,  under  a  deposition,  refuses  to  answer  certain  inter- 
rogatories, the  party  taking  the  deposition  should  certify  that 
fact  at  the  foot  of  the  document.  Magill  vs.  Kauffman^  4 
S.  &  R.)  317.  9.  A  witness  cannot  be  compelled  to  say 
whether  he  has  committed  a  crime,  notwithstanding  a  prose- 
cution is  barred  by  the  statute  of  limitations.  McFadden  vs. 
Reynolds,  35  Pittsburg  Journal,  156.  10.  When  a  witness 
declines  to  answer  a  question  on  the  ground  of  its  tendency  to 
criminate  himself,  the  objection  is  addressed  to  the  court,  and 
not  to  the  jury,     Phelin  vs.  Kenderdine,  20  Pa,,  354. 

VI.  Neglect  to  attend,  i.  Persons  residing  more 
than  forty  miles  from  the  place  of  trial,  need  not  attend  as 
witnesses,  but  their  depositions,  regularly  taken,  may  be  read 
at  the  trial.  ^  Fuller  vs.  Guernsey,  24  Pittsburg  Journal,  200. 
6  Luzerne  Register,  152.  2.  A  witness  cannot  be  compelled 
to  come  from  a  distant  county  within  the  state,  to  give  evi- 
dence in  court,  unless  upon  special  grounds  laid,  such  as  to 
identify  a  person  or  paper.  The  court  would  long  hesitate, 
before  awarding  an  attachment  to  compel  a  witness  to  leave 
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his  business  and  travel  a  long  distance  to  give  his  testimony, 
when  it  might  be  satisfactorily  obtained  in  a  rule  for  the  pur- 
pose. Freiland  vs.  R.  R,,  2  Pearson,  75.  3.  A  witness  is 
bound  to  attend  at  the  instance  of  either  party,  until  his  dqx>- 
sition  is  closed.  Hookas  Estate,  13  Phila.,  390.  Coroner,  In 
re,  I  W.  N.,  372.  Ulmarvs.  Ryan,  137  Pa.,  302.  Wrigki 
vs.  Topham,  2  W.  N.,  478.  4.  When  a  witness  n^lects 
to  appear  before  a  magistrate  or  notary,  the  proper  practice  is 
to  obtain  a  rule  of  court  to  show  cause  why  an  attachment 
should  not  issue.     Trimble  vs.   Barnard,    15    W.    N.,    127. 

VII.  Neglect  to  call.  i.  The  physician  who  exam- 
ined the  person  of  a  girl  upon  whom  the  offence  of  rape  was 
alleged  to  have  been  committed,  should  have  been  called  as  a 
witness  by  the  district  attorney.  Whether  his  evidence  tended 
to  convict  or  acquit,  it  was  demanded  equally  by  the  cause  of 
humanity  or  of  justice.  Donaldson  vs.  Comm.,  95  Pa.,  24. 
2.  When  a  private  writing  is  not  directly  in  issue,  its  execution 
may  be  proved  by  any  competent  testimony,  without  calling 
the  subscribing  witness.     Kitchen  vs.   Smith,  30  Pittsbug 

Journal,  364. 

VIII.  Neglect  to  challenge.  The  objection  to  a  wit- 
ness is  not  waived  by  permitting  him  to  be  sworn.  It  is  taken 
in  sufficient  time,  if  made  during  the  trial.  Bank  vs.  Wikoff, 
2  Y.,  39.     4  T.,  47. 

IX.  Neglect  to  compensate,  i  .  Costs  of  witnesses  sub- 
poenaed in  good  faith,  will  not  be  allowed  if  called  for  the 
purpose  of  establishing  a  fact  which  the  court  decided  was 
incompetent  and  irrelevant.  Abel  vs.  Fisher,  3  Northampton 
Co.,  68.  2.  When  witnesses  have  been  called,  not  for  evi- 
dence, but  only  to  multiply  costs,  their  fees  will  not  be  allowed, 
but  this  interposition  must  be  cautiously  exercised,  so  as  not 
to  trench  upon  the  rights  of  parties.  Brubaker  vs.  Shirk,  i 
Lancaster  Bar,  No.  25.  Hostetter  vs.  Festermacker,  7  Idem, 
117.  3.  The  county  is  not  liable  for  the  payment  of  witnesses 
on  the  part  of  the  commonwealth  in  a  prosecution  which  is 
ended  by  the  district  attorney  entering  a  nolle  prosequi  with 
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the  leave  of  the  court.  Cotnm.  vs.  Tarrey,  i  Schuylkill  Rec- 
ord, 298.  4.  A  party  in  interest  is  not  entitled  to  witness  fees. 
Where  a  witness  is  neither  subpoenaed  nor  examined,  but 
atttends  on  request,  and  the  case  is  settled  without  a  trial,  the 
court  must  be  satisfied  that  the  party  who  procured  his  attend- 
ance did  so  in  good  faith,  expecting  to  require  his  testimony 
in  order  to  entitle  him  to  costs.  In  some  cases,  the  certificate 
of  counsel  that  certain  witnesses,  naming  them,  were  in  their 
opinion  material,  will  lead  the  court  to  confirm  the  taxation  of 
their  fees.  Cameron  vs.  Crossman,  4  Pa.  County,  3 16.  Comm, 
vs.  Smith,  Idem,  321.  Litz  vs.  Cauffman,  Idem,  329.  5.  A 
party  defendant  is  not  entitled  to  costs  as  a  witness.  Deer- 
wester  vs.  Hook,  I  Pa.  Dist,  406.  6.  Where  parties  subpoe- 
naed are  incompetent  to  testify,  they  are  no  witnesses,  and  are 
not  entitled  to  fees  or  mileage  from  the  adverse  party,  although 
they  have  a  claim  therefor  on  the  party  subpoenaing  them. 
The  fees  of  a  witness  who  is  rejected  at  the  trial,  cannot  be 
taxed  as  part  of  the  costs.  Boston  Bank  vs.  Wireback,  2  Lan- 
caster Review,  274.  Fishes-  vs.  Scott,  Idem,  299.  Comm,  vs. 
Worrall,  3  Idem,^,  Coroner's  Inquests,  In  re,  3  Idem,  70.  Comm. 
vs.  Bitzer,  3  Idem,  78.  7.  Fees  for  witnesses  to  testify  to  the 
character  of  a  party  for  veracity,  in  the  event  that  it  would 
be  attacked,  will  not  be  allowed,  in  the  absence  of  reasona- 
ble ground  that  it  would  be  attacked,  and  no  attack  being 
made.  First  National  Bank  vs.  Broadkead,  8  Pa.  County,  536. 
8.  A  witness  in  a  case  in  court  where  he  is  at  the  same  time  a 
party  to  a  suit  in  a  different  case,  is  not  entitled  to  witness  fees. 
Where  two  suits  are  brought  against  the  same  defendant  and 
they  are  tried  together,  witnesses  are  entitled  to  but  one  com- 
pensation. Beattyvs,  R.R.,  4  Lancaster  Review,  i.  Sing- vs. 
Blind,  Idem,  313.  9.  There  is  no  fixed  rule  to  determine  the 
number  of  witness  that  may  be  summoned  by  a  party,  and  the 
witness  fees  of  which  shall  be  paid  by  the  losing  party.  The 
court  will  interfere  where  manifest  oppression  is  shown,  but  it 
will  never  be  presumed.  Union  Congregation  vs.  Strauch^  2 
Schuylkill  Record,  102.     10.  It  would  be  a  dangerous  prece- 
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dent  to  sanction  the  payment  of  witness  fees  to  a  party  for  wit- 
ness not  only  not  called,  but  not  present  in  the  court  room. 
Wright  vs.  Topham,  2  W.  N.,  478.  1 1.  The  fees  and  mileage 
of  witnesses  called  and  examined  on  behalf  of  the  defendants 
in  trials  for  felony,  cannot  be  recovered  by  such  witnesses  from 
the  county.      WilUams  vs.  Nartkumberland  Co.^  1 10  Pa.,  48. 

X.  Neglect  to  disclose  residence.  The  common- 
wealth is  not  compelled  to  disclose  the  residences  of  her  wit- 
nesses.    Comm.  vs.  Applegaie^  i  Pa.  Dist.,  127. 

XI.  Neglect  to  examine,  i.  The  time  and  order  in 
which  a  witness  is  examined  are  within  the  discretion  of  the 
court.  Brinks  vs.  Heise^  84  Pa.,  246.  2.  It  is  the  duty  of 
the  grand  jury  to  examine  all  the  witnesses  marked  on  the  bill 
of  indictment,  unless  an  examination  of  part  satisfies  them  that 
there  is  reasonable  cause  for  finding  the  bill.  Comm.  vs.  DUs" 
ler,  I  Lancaster  Bar,  No.  12.  3,  The  successful  party  cannot 
recover  from  the  adverse  party  the  fees  of  a  witness  who  was 
not  examined  at  the  trial,  who  knew  nothing  about  the  case, 
and  who  subpoened  himself,  in  the  absence  of  good  faith.  Cole 
vs.  Howell,  I  Northampton  Co.,  151.  4.  Fees  should  be 
allowed  for  a  witness  summoned  and  in  attendance,  though  not 
examined,  unless  it  be  shown  that  there  was  oppression  in  the 
production  of  such  witness.  Dellinger  vs.  DeUinger^  2  Lan- 
caster Bar,  No.  22.  Clendnson  vs.  Green,  2  Chester  Co.,  206. 
Rex  vs.  Piatt,  3  W.  N.,  187.  Lagross  vs.  Curran,  10  Phila., 
140.  5.  A  witness  is  entitled  to  fees  for  each  day  that  he  is 
in  attendance,  without  regard  to  the  fact  of  his  examination. 
Goodman's  Estate^  23  W.  N.,  235.  6.  The  court  may  require 
counsel  to  certify  upon  their  honor,  that  they  considered  the 
unexamined  witness  as  material  when  subpcenaed,  before  allow- 
ing the  {^ts  as  part  of  the  costs.  Litz  vs.  Kauffman,  % 
Walker,  227. 

XII.  Neglect  to  find.  The  degree  of  diligence  to  be 
shown  in  the  search  for  a  subscribing  witness  to  a  paper,  is  the 
same  as  that  required  in  the  search  for  a  lost  paper.  It  must 
be  a  strict,  diligent  and  honest  inquiry  and  search.  On  showing 
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this,  secondary  evidence  of  the  execution  of  the  writing  may 

be  given.     Gallagher  vs.  Assurance  Co.,  5  Kulp,  467. 

XIII.  Neglect  TO  GIVE  expected  testimony.  If  a  wit- 
ness testifies  against  the  party  by  whom  he  is  called,  it  is  com- 
petent for  that  party  to  examine  other  witnesses  to  prove  he 
was  mistaken,  either  to  rectify  the  mistake  or  to  prove  he 
told  a  different  story  before.  De  Lisle  vs.  Priestman,  i 
Browne,  176. 

XIV.  Neglect  to  impeach  veracity.  By  producing  a 
witness,  a  party  admits  for  that  case  he  is  credible,  but  does 
not  admit  that  everything  he  says  is  true.  He  may  contradict 
his  witness  or  show  he  was  mistaken,  but  he  cannot  directly 
impeach  his  veracity.     McDermoU  vs.  Hoffman,  70  Pa,,  31. 

XV.  Neglect  to  obey  Isubpcena.  i  .  Sickness,  utterly 
incapacitating  obedience  to  a  subpoena,  will  excuse  absence. 
Butcher  \s.  Coats,  i  D.,  340.  2.  Upon  the  refusal  of  a  witness 
to  appear  before  an  examiner,  the  court  on  rule  granted  will 
issue  an  attachment.     Bowen  vs.   Thornton,  9  W.  N.,   575. 

3.  A  witness,  in  contempt,  for  not  obeying  a  subpoena,  can 
only  be  punished  by  fine.  A  failure  of  a  witness  to  appear 
before  an  examiner,  in  obedience  to  a  subpoena,  is  not  a 
contempt  of  court,  but  a  contempt  of  the  process  of  the 
law,  for  which  the  examiner  is  entrusted  by  the  law  svith 
power    to    punish.       Comm.    vs.    Newton,    i    Grant,    453. 

4.  The  governor  of  the  state  is  exempt  from  the  process  of 
the  courts  whenever  engaged  in  any  duty  pertaining  to  his 
office,  and  his  immunity  extends  to  his  subordinates  and  agents 
when  acting  in  their  official  capacity.  Hartranffs  Appeal,  8$ 
Pa.|  433.  5.  A  witness  duly  subpoenaed  within  the  jurisdic- 
tion, is  bound  to  attend  even  if  he  be  a  resident  of  another 
state,  and,  having  attended,  he  is  bound  to  continue  in  attend- 
ance until  properly  relieved.  But  the  court  will  not  attach 
him  for  contempt,  if  it  appears  the  witness  was  unduly  delayed, 
or  put  to  unreasonable  inconvenience  in  going  to  his  home  or 
returning  to  an  adjourned  session.  Miggett  vs.  Dittie,  12 
W.  N.,  570.  6.  Where  a  witness  resides  at  a  distance,  an  adequate 
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sum  must  be  tendered  him  to  defray  his  prospective  expenses. 
He  may  refuse  to  bring  with  him  newspapers  containing  county 
advertisements,  which  papers  could  have  been  purchased  by 
the  party  subpoenaing.  Shippenvs,  Wells,  2T.,  260.  7.  Where 
a  witness  has  been  subpoenaed,  and  failed  to  obey  its  summons, 
the  proper  legal  process  is  to  award  an  attachment  against  him, 
to  be  served  by  an  official  of  the  court  UnUed  States  vs. 
Montgomery,  2  D.,  335. 

XVI.  Neglect  to  object  to.  i.  If  an  incompetent 
witness  be  allowed  to  testify,  without  objection,  before  an 
auditor,  objection  cannot  afterwards  be  made  to  the  admission 
and  consideration  of  his  testimony.  Ackerman*s  Appeal,  106 
Pa.,  I.  Perot  ws.  Hurley,  i  Brewster,  407.  2.  An  objection 
to  the  competency  of  a  witness  must  be  made  before  he  is 
examined.     Dean  w&,  Wamock,  29  Pittsburg  Journal^  119. 

XVII.  Neglect  to  produce,  i.  The  absence  of  a 
witness  from  the  state,  so  far  as  it  aHects  the  admissibility  of 
secondary  evidence,  has  the  same  effect  as  his  death.  Alter 
vs.  Berghaus,  8  W.,  TJ,  2.  Where  a  rule  of  court  requires, 
that  before  the  deposition  of  a  witness  resident  within  forty 
miles  can  be  read,  he  i^all  have  been  duly  subpoenaed,  the  rule 
will  not  apply  where,  from  sickness,  he  is  utterly  unable  to  attend. 
The  law  does  not  require  impossible  things.  Covanhovan  vs.  Hart, 
21  Pa. I  495.  3.  If  persons  indicted  keep  the  state  witnesses 
out  of  the  way,  they  are  not  entitled  to  be  discharged,  though  two 
sessions  have  intervened.  Comtn.  vs.  Arnold,  3  T,,  263, 
4.  Where  a  material  witness  is  absent,  and  after  due  diligence 
cannot  be  produced  at  the  hearing,  the  justice  should  grant  a 
continuance.  Dunfee  vs.  Vargason,  3  Pa.  County,  207.  5.  The 
admittance  or  rejection  of  a  witness  offered  after  the  evidence  had 
been  concluded,  is  a  matter  of  discretion  with  the  court, and  is  not 
a  subject  of  error.  Frederick  vs.  Gray,  10  S.  &  R.,  182. 
6.  The  testimony  of  a  witness  taken  on  a  commission,  cannot 
be  read  on  the  trial  of  the  cause,  if  the  witness  be  within  a 
certain  distance  of  the  place  of  trial,  and  within  the  jurisdiction 
of  the  court,  and  able  to  attend.     Hoffman  vs.  Kissinger,  i 
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W.  &  S.,  280.  7.  Where  a  witness  is  living,  and  within  the 
jurisdiction  of  the  court,  evidence  cannot  be  given  of  what  he 
swore  in  a  former  suit  between  the  parties.  Evidence  of  the 
handwriting  of  the  obligor  and  witnesses  to  a  bond  is  not 
admissible,  where  one  of  the  witnesses  is  Jiving  in  the  state, 
though  in  a  distant  county.  Richardson  ws,  Stewart ,  2  S.  &  R.| 
84.  Hautz  vs.  Rough,  Idem,  349.  Petit  vs.  McAdant, 
Idem,  420.  8.  The  best  available  evidence  must  be  produced, 
and  hence  the  subscribing  witnesses  to  an  instrument  must 
be  examined,  if  accessible,  in  preference  to  proof  of  the  hand- 
writing of  the  maker.  January  vs.  Goodman,  i  D.,  208. 
9.  If  a  witness  reside  out  of  the  state,  what  he  swore  to  on  a 
former  trial  between  the  same  parties,  where  the  same  point 
was  in  issue,  may  be  given  in  evidence.  His  deposition,  if  it 
exists,  may  be  read.  Magill  vs.  Kauffman,  4  S.  &  R.,  317. 
Noble  vs.  McClintock,  6  W.  &  S.,  58.  Carpenter  vs.  Groff,  5 
S.  &  R.y  162.  10.  It  is  not  necessary  to  call  all  the  sub- 
scribing witnesses  to  an  instrument  of  writing  to  prove  its  exe- 
cution. McAdams  vs.  StiUwell,  13  Pa.,  90.  1 1.  To  prove  a 
lost  document,  attested  by  a  subscribing  witness,  the  attesting 
witness  must  himself  be  produced,  or  the  omission  to  do  so 
supplied  in  the  same  manner  as  if  the  paper  itself  were  pro- 
duced. Nashws.  Gilkeson,  5  S.  &  R.,  352.  12.  Under  a 
rule  of  court,  if  a  witness  reside  more  than  forty  miles  from 
the  court,  his  deposition  may  be  read,  although  he  was  not 
served  with  a  subpoena.  Pennock  vs.  Freeman,  i  W.,  401. 
13.  The  question,  when  a  deposition  may  be  read,  in  conse- 
quence of  the  witness'  inability  to  appear  in  court,  must  be 
referred  to  the  discretion  of  the  court,  but  the  exercise  of  that 
discretion  is  reviewable  on  error.  Pepper  vf^.  Lodge,  16  S.  &R«, 
214.  Dietrich  \s,  Dietrick,  i  P.  &  W.,  318.  Dennison  vs. 
Fairchild,  7  W.,  310.  14.  The  deposition  of  a  witness  cannot 
be  read  in  evidence,  if  the  witness  himself  is  in  court,  when  it 
is  presented,  and  can  be  called.  Evidence  by  deposition  is  of 
secondary  character,  and  will  not  be  received  when  better  evi- 
dence exists,  and  is  in  the  power  of  a  party.  Stiles  vs.  Bradford, 
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4  R.y  400.  15.  A  mere  service  of  a  subpoena  on  a  witness 
residing  within  forty  miles  of  the  court,  will  not  authorize  his 
deposition  to  be  read  in  evidence  in  the  cause ;  the  party  must 
bring  him  in  by  attachment,  if  he  can.  WkUeseU  vs.  Crcau^ 
8  W.  &  S.,  369. 

XVIII.  Neglect  to  produce  books,  i  .  Parties  are  not 
bound  to  produce  books  in  answer  to  a  subpoena  duces  tecum 
prior  to  the  trial.  PresHen  vs.  Sarmienio,  4  W.  N.,  89.  2.  A 
subpcena  dtices  tecum  from  a  magistrate  does  not  oblige  the 
parties  to  bring  books  and  papers ;  it  applies  only  to  a  court 
trial     SoUersw^,  Dunbar,  i  W.  N.,  313. 

XIX.  Neglect  to  protect.  Witnesses  often  sufler  very 
unjustly  from  the  undue  earnestness  of  counsel,  and  are  entitled 
to  the  ivatchful  protection  of  the  court.  In  the  court  theyr 
stand  as  strangers,  surrounded  with  unfamiliar  circumstances, 
giving  rise  to  embarrassment,  and  in  common  humanity  they 
are  entitled  to  be  treated  with  great  consideration  as  long  as 
they  are  disposed  to  be  disingenuous.  Elliott  ws,  Bqyles,  31 
Pa.,  66. 

XX.  Neglect  to  prove  material.  A  successful  party 
will  not  be  entitled  to  fees  for  witnesses  who  when  called  for 
examination  were  unable  to  testify  to  anything  material  to  the 
issue.  Yet  a  party  may  subpoena  as  many  witnesses  as  he 
thinks  necessary,  and  the  court  will  not  interfere  unless  he  is 
shown  guilty  of  oppression.  Williams  vs.  LeBar,  8  Lancaster 
Review,  182.     Neefy  vs.  Sensendig,  9  Idem,  107. 

XXI.  Neglect  to  recall.  Executors  cannot  be  com- 
pelled to  produce  the  attesting  witnesses  for  cross-examina- 
tion. After  witnesses  have  been  permitted  to  depart,  the  party 
calling  them  in  chief  cannot  be  required  to  bring  them  back 
again.     Whitaker's  Estate,  10  W.  N.,  138. 

XXII.  Neglect  to  receive  fees.  Witnesss  fees  are 
not  allowed  for  attorneys  practicing  in  the  court.  Smtk  vs. 
Ferguson^  12  W.  N.,  504. 

XXIII.  Neglect  to  remember  facts,  i.  It  is  not  a 
valid  objection  to  a  deposition,  that  the  witness  refers  in  his  testi- 
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mony  to  a  contemporaneous  paper,  book  or  memorandum 
made  by  himself,  and  not  in  evidence,  but  which  he  looked  at  to 
refresh  his  memory.     DuBois  City  Bank  vs.  Bank,  1 14  Pa.,  i. 

2.  It  is  not  uncommon  in  practice  to  corroborate  the  defective 
memory  of  a  witness,  by  proof  of  what  was  his  habit  in  similar 
circumstances,  as  that  he  never  signed  as  a  witness,  without 
seeing  the  party  himself  sign  or  hearing  him  acknowledge  his 
signature.       Eureka   Ins.    Co.    vs.  Robinson,    56  Pa.,    265. 

3.  Where  a  witness  to  an  instrument  has  lost  all  memory  of  a 
transaction,  the  same  rule  applies  as  if  he  were  dead,  or  out  of 
the  state.  The  presumption,  prima  facie,  is  that  what  a  wit- 
ness has  attested  has  taken  place  in  his  presence.  Hamsher 
vs.  Kline,  57  Pa.,  397. 

XXIV.  Neglect'  to  subp(ena.  A  party  who  neglects, 
up  to  the  day  of  hearing,  to  take  out  a  subpoena,  or  resort  to 
the  proper  legal  steps  to  obtain  the  attendance  of  his  witness, 
is  not  legally  entitled  to  a  continuance.  Knight  vs.  Parry,  i 
Ashmead,  221. 

XXV.  Neglect  to  swear,  i.  The  test  of  competency 
is  whether  the  witness  believes  in  a  God  who  will  punish  him 
if  he  swear  falsely ;  but  whether  the  punishment  will  be  tempo- 
ral or  eternal,  inflicted  in  this  world,  or  in  the  future  state,  is 
immaterial.  Nor  need  he  believe  in  the  inspired  character  of 
the  Bible.  Blair  vs.  Sealer,  26  Pa.,  274.  2.  A  witness  who, 
in  a  court  of  record,  on  being  ordered  to  be  sworn  or  affirmed, 
refuses,  is  guilty  of  a  contempt,  and  is  punishable  by  fine  and 
imprisonment.  A  commissioner  or  alderman  appointed  under 
a  rule  of  a  court  of  record  to  take  depositions,  is  empowered  to 
imprison  a  witness  who  contumaciously  refuses  to  be  sworn  in 
order  to  testify  in  a  cause.  But  if  the  commitment  be  indefi- 
nite as  to  time,  the  prisoner  will  be  entitled  to  relief  under  a 
writ  of  habeas  corpus.  The  judge,  in  such  case,  should  dis- 
charge the  party  at  once,  because  his  imprisonment,  being 
unlimited,  is  necessarily  wrongful.  Comm.  vs.  Roberts^  2 
Clark,  340.  3.  A  Jew  in  attendance  in  court  on  a  Saturday, 
as  a  witness,  refused  to  be  sworn,  as  that  day  was  his  Sab- 
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bath.  For  this  contumacy,  he  was  fined  ten  pounds.  Stans- 
bury  vs.  Marks,  2  D.,  213.  Philips  vs.  Grats,  2  P.  &  W.,  412. 
XXVI.  Neglect  to  testify,  i.  The  costs  of  wit- 
neses  in  attendance  will  be  taxed,  although  they  were  not 
called,  unless  it  is  shown  they  were  not  material.  Comm,  vs. 
Swisher t  3  Pa.  Dist,  662.  2.  Under  the  act  of  assembly, 
counsel  for  the  prosecution  in  a  criminal  case  shall  not  refer  to 
the  fact,  that  the  accused  party  omitted,  neglected  or  refused  to 
testify.  The  omission  of  the  defendant  to  testiiy  shall  not 
create  a  presumption  ag^nst  him.  Where,  however,  no  evi- 
dence whatever  is  produced  by  the  defendant,  and  no  explana- 
tion attempted  to  refute  serious  charges,  the  commonwealdi 
may  speak  in  general  terms  of  this  omission.  Camm,  vs.  Elder ^ 
12  Phila.,  589.  9  Lancaster  Bar,  103.  3.  Witnesses,  in 
attendance  at  the  trial  of  a  cause  in  obedience  to  a  subpoena, 
will  be  allowed  witness  fees,  although  not  testif3dng.  It  seems 
that  the  question  of  the  materiality  of  witnesses  will  not  be 
considered,  except  in  case  of  oppression,  which,  if  alleged,  must 
be  proved.  Dellinger  vs.  Dellinger,  i  Pa.  County,  13.  Comm, 
vs.  Warrall,  Idem,  42.  4.  Witnesses  attending  without  sub- 
poena, and  not  called  to  testify,  are  entitled  to  costs  where  a 
subpoena  has  been  taken  out  but  they  waived  its  service,  and 
where  there  was  no  allegation  that  their  testimony  was  not 
needed.  Lagrosse  vs.  Curran,  21  Pittsburg  Journal,  184. 
2  Foster,  155.  S-  A  witness  cannot  be  compelled  to  testify 
to  the  commission  of  a  crime  by  himself  because,  if  prosecuted 
therefore,  he  can  plead  the  statute  of  limitations  in  defence.  He 
is  protected  against  criminating  himself  in  such  a  manner  as 
to  subject  himself  even  to  prosecution.  The  infamy  of  his 
crime  would  be  almost  as  great  where  he  should  escape  by 
pleading  the  statute,  as  if  he  were  convicted.  McFadden  vs. 
Reynolds,  20  W.  N.,  312.  6.  It  seems  that  a  person  may  be 
compelled  to  testify,  though  his  evidence  would  operate 
against  his  interest  in  another  action.  Nass  vs.  Vanswearinger, 
7  S.  &  R. 9  192.  7.  A  witness  subpoenaed  from  the  court  of 
common  pleas  to  appear  before  a  commissioner  appointed  by 
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the  court  of  another  state  to  take  testimony,  must  answer  all 
relevant  questions,  except  such  as  would  tend  to  criminate 
hiniy  otherwise  he  is  in  contempt  of  court.  Robb's  Petition^  i 
Pa.  Dist,  640.  8.  A  party  cannot  impeach  the  character  of 
his  own  witness,  or  discredit  him,  by  evidence  of  general  bad 
character.  Nor  can  he  discredit  him,  by  proving  his  contra- 
dictory statements  upon  other  occasions,  but  must  be  restricted 
to  proving  the  facts  otherwise  by  other  evidence.  Steams  vs. 
Merchants'  Bank,  53  Pa.,  490.  9.  For  cause  shown,  the  court 
will  order  an  adverse  party  to  appear  and  testify,  as  under 
cross-examination,  under  a  rule  for  depositions  prior  to  the 
trial.     Stockamws.  Vansant,  17  W.  N.,  158. 

XXVII.  Neglect  to  verify  previous  statements. 
The  credit  of  a  witness  may  be  impeached,  by  proving  that  he 
has  made  out  of  court  statements  different  from  those  to  which 
he  testified.  This  principle  in  the  law  of  evidence  is  firmly 
settled.     Schlater  ws,  Winpenny,  75  Pa.,  325. 

Workmen. 

I.  Neglect,  by  defective  work.  A  workman  is  not 
responsible,  if  the  defects  were  occasioned  by  following  the 
directions  of  the  owner.  If  a  workman  purposely  makes  the 
work  defective,  it  is  such  nuda  fides  as  would  prevent  a  recov- 
ery for  any  portion  of  the  work  done.  A  neglect  or  refusal 
to  complete  the  work  is  also  a  bar  to  the  recovery.  Wade  vs. 
Haycock,  25  Pa.,  382. 

II.  Neglect  of  fellow- workman.  Where  several  per- 
sons are  employed  as  workmen  in  the  same  general  service, 
and  one  of  them  is  injured  through  the  carelessness  of  another, 
the  employer  is  not  responsible.  The  liability  to  injury  in 
such  cases  is  but  an  ordinary  risk,  against  which  the  law  fur- 
nishes no  protection,  but  by  action  against  the  actual  wrong- 
doer.    Ryan  vs.  if.  i?.,  23  Pa.,  384. 
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Neglect  to  remove.  The  owner  of  a  vessel  which  has 
been  sunk  in  navigable  waters,  and  abandoned  by  him,  is 
under  no  obligation  to  remove  the  vessel,  and  is  not  liable  for 
the  injury  it  may  cause  other  navigators.  If,  however,  instead 
of  abandoning  the  wreck,  he  retains  such  possession  and  con- 
trol of  it  as  it  is  susceptible  of,  he  is  bound  to  exercise  ordi- 
nary diligence  and  despatch  in  removing  it,  or  preventing  its 
doing  injury  to  others.  And  when  he  attempts  to  remove  the 
wreck  and  fails,  the  inadequacy  of  the  means  will  not  be  proof 
of  negligence.      Winpenny  vs.  Philadelphia^  68  Pa.,  139. 

Writ  of  Error. 

I.  Neglect  by  delay.  A  writ  of  error  may  be  waived 
by  the  delay  of  the  party,  his  omission  to  apply  for  relief  to 
the  court  below,"  and  other  circumstances.  WhiUhill  vs. 
Whitehill,  17  S.  &  R.,  295. 

II.  Neglect  in  assignments.  i.  The  court  will  not 
notice  assignments  of  error,  unless  they  are  made  in  con- 
formity with  the  rules  of  court  Brown  vs.  Brooks,  25  Pa., 
Schwenk  vs.  Montgomery  Co,,  26  Pa.,  281.  Martin  ws.  Jackson, 
27  Pa.,  504.  2.  The  court  will  notice  an  error  not  assigned, 
which  plainly  appears,  where  the  justice  of  the  case  requires 
it.  Anderson  vs.  Long,  10  S.  &  R.,  55.  Brown  vs.  CaldwiU, 
Idem,  114.  3.  Where  the  error  assigned  is  to  the  charge  of 
the  court,  the  part  of  the  charge  referred  to  must  be  quoted 
totidem  verbis,  in  the  specification.  Hultz  vs.  Comm.,  3  Grant, 
61.  Brown  vs.  Brooks,  25  Pa.,  210.  Hutchinson  vs.  Camp- 
bell, Idem,  273.  4.  Each  error  must  be  assigned  particularly 
and  by  itself,  and  no  specification  shall  embrace  more  than  one 
point  or  raise  more  than  one  distinct  question.  Riemervs. 
Stuber,  20  Pa.,  458.  5.  The  failure  to  assign  errors  is  a 
waiver  of  them  ;  and  the  judgment  of  the  court  below  will  in 
such  case  always  be  affirmed.  Thompson  vs.  McConnell,  i 
Grant,  396.  Hilling  ws,  Wilson,  i  Idem,  121.  6.  A  point 
not  made  below,  is  not  the  subject  of  an  assignment  of  error. 
Wright  vs.  Wood,  23  Pa.,  120.    Bull's  Appeal,  24  Pa.,  286. 
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III.  Neglect  to  attach  papers.  When  it  appears  from 
the  record  that  deeds,  records  or  other  papers  material  to  the 
case  were  given  in  evidence  below,  and  these  documents  arc 
not  annexed  to  the  record,  the  court  will  affirm  the  judgment. 
Barton  vs.  Wells,  $  Wh.,  225. 

IV.  Neglect  to  file  affidavit.  The  affidavit  that  the 
writ  is  not  intended  for  delay  must  be  made  before  the  record 
is  returned ;  and  will  not  be  dispensed  with,  even  if  the  plaint- 
ifT  be  an  administrator.  Beale  vs.  Patterson,  6  S.  &  R.,  89. 
But  see  HeckerVs  Appeal,  13  S.  &  R.,  104. 

V.  Neglect  to  perfect  bail.  If  bail  in  error  is  not  per- 
fected within  ten  days  after  exception,  not  only  may  execution 
issue  from  the  court  below,  but  the  defendant  in  error  is 
entitled  to  a  non  pros.     Taggart  vs.  Cooper,  3  B.,  34. 

VI.  Neglect  to  properly  return.  By  long  practice, 
returns  to  writs  of  error  have  been  received  after  the  time  to 
which  they  were  returnable.     Galley  vs.  Beard,  4  T.,  418. 

Writ  of  Inqtdry.  > 

I.  Neglect  to  allow.  Where  a  judgment  has  been 
taken  by  default,  the  common  law  writ  of  inquiry  to  ascertain 
damages  issues.  The  sheriff  alone  summons  the  jury,  and 
the  direction  of  the  whole  proceeding  before  the  jury  is  out 
of  the  presence  of  the  court.  In  the  present  case,  judgment 
was  entered  against  a  corporation  for  want  of  a  plea  in  a  case 
of  negligence.  The  court  made  an  order  in  the  nature  of  a 
writ  of  inquiry.     McHenry  vs.  Ry.  Co,,  14  W.  N.,  404. 

II.  Neglect  to  obtain.  A  writ  of  inquiry  of  damages 
is  not  necessary,  where  there  has  been  an  award,  an  appeal 
from  the  same  and  a  neglect  to  plead.  Skarffws.  Stump,  2 
Woodward's  Pecisions,  441. 
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Attaching 633 

Bonds 608 

Care  of  goods 608 

Citations 605,606 

Claim,  purchase  of  .    .    .  610 

Qaim,  prosecuting  .  .  .610,  616 
Co-executors  .....  610-616 
Commissions    ..'...  616-618 

Contracts 618 

Counsel  for 619 

Creditors 619 

Debts,  payment  of  .  .  .  627, 628 
Discharge 619 
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Domicil 620 

Duties 620, 621 

Discretion 622,628 

Distribution  ......  622 

Harmonious  action  .    .    .  623 

Insolvency,  effect  of    .    .  633 

Instructions 639 

Insurance 623 

Interest,  accounting  for  .  624,  625 
Intermeddling,  by  one  de 

son  tort 624 

Inventory 624 

Investment  of  funds .  622, 625, 635 
Judgment,  confession  of  .  626 

Jurisdiction 626 

Limitations, waiving  statute 

of 626 

Litigation  by 626 

Malicious  suit,  by   .    .    .  626 

Management  of  estate .    .  627 

Papers,  exhibiting  .    .    .  627 

Powers 628 

Removing 628 

Renouncing 628 

Rents 629 

Retaining  goods  ....  629 

Sale  of  personal  property         629 
Sale  of  real  estate  .  618,  630,  631 

Security 632 

Stocks,  sale  of .   .    .611, 633,  638 

Successors 633 

Trust  property,  applying  .  633 

depositing 634 

investing  ....  622,  625,  635 
keeping  separate     .    .  634,  636 

loaning 635 

purchasing 635,  637 

speculating  with  .    .    .  637 

using 638 

Vouchers 628 

Wills  defended   ....  639 

ExECirroRY  Devise  ....         640 

Construction 640 

Exemption 640-660 

Allowing  .......         640 

Appraisement 646 

Claiming 647-658 

Denying 658 

Notice  of 658 

Non-resident 658 

Refusing 658 

Sheriff,  duty  of    ...    .  658 

Waiving 659,  660 

Widow.     See  "  Widow  " 

Express  Companies  ....  660-664 

Connecting  company  .    .  660 

Goods,  delivery  of  .    .    .  661,663 

protection  from  fire  .    .  662 

retaining 663 
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Lialnlity 663 

Loss,  notice  of 663 

Responsibility 664 

Sale  of  packages  ....  664 

Vehicles 663 

Factors 664, 665 

Instractions  . , 664 

Moneys 665 

Notes 665 

Transporting  goods     .    .  664 

Factories 665 

Noise  of  machineiy     .    .  665 

False  Pretences 665-667 

Allegations 665 

Charging 665 

Indictment 666 

Proof 666, 667 

Settling 60s 

Father.    See  "Children"  .  667,668 
Injury  to  child 667 

Fees 668 

Charging 668 

Excessive 668 

Feigned  Issue 668 

Trial 668 

Felonies 668, 669 

Sentence 668 

Feme  Sole  Trader  ....  669-671 

Acting 669 

Decree 669 

Deed 670 

Husband  .......  670 

liability 669 

Suits 670 

Fences 671-673 

Construction 672 

Erection 671,673 

Maintaining 673 

Neighbois 671 

Removal 673 

Repairs 673 

Ferry-Boats 674 

Ferryman 674 

Fines 674 

Payment 674 

Firearms 675 

Using 675 

Fire  Department    ....  675, 676 

Firemen 675 

Liability 675 

Fire  Escape 676, 677 

Construction 677 

Erection 676 

Fire  Insurance.  See  "Insur- 
ance—Fire,"  835-845  .  677-721 
Actions  on  policy 

717-719,836,841,842 
Additional  insurance  707, 708,  843 
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Agents 677, 678, 837 

Answers 678, 683 

Applications  .  .  .  677, 681, 841 
Apportionment  of  loss  .  720 
Assessments  .  .  691, 836, 843,844 
Brokers 837 

709 
.696,697 

706 

681 


Buildings,  adjacent  . 

alienated 

altered 

described 

encumbered 

685,700,834,835,845 

heated    ...         705 

occupied    .   .         697 

Business  continued  .    .   .         702 

Cancellation  of  policy  .   .         720 

Care  of  goods 837 

Carriers 838 

Claim  compromised  .  .  843 
Concealment  of  facts  .  .  682 
Conditions  in  policy 

686-688,838,841 

Contract 836 

Description  of  building  .  840 
Distribution  of  money  .  720 
Encumbrances  .  .  .  685,  700-702 
Excessive  insurance  .  .  708,834 
Explosives    ....  702,705,835 

Freshets 834 

Goods  removed  ....  695 
Hazardous  business  702,705,835 
Increase  of  risk  ....  692-694 
Insurable  interest  .  679-681,840 
Levy  on  property    .    .    .  706, 840 

live  stock 835 

Loss 711,7" 

Moneys  distributed  .  .  .  690 
Notices  692,694, 711, 838, 839,842 
Occupancy  of  premises  .         700 

Officers 678,697 

Over-insurance  ....  834 
Ownership  of  property  .         6S4 

Party  insured 709*840 

Payments 690 

Policy,  actions  upon   .    .         717 

altered 833 

assigned  .  .691,692,834 
cancelled  .  .  .  720^  838 
comprehended  686 

conditions 

^  686-688,  83S,  841 
construed  ...  836 
endorsements  .  .  837 
language  of  .  .  686 
surrendered.  .  .  721 
Premiums     ....  688-690, 844 

Proofs  of  facts 720 

Proofs  of  loss  .  712-716,836,841 
Ph>perty  alienated  .  696, 833^834 
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IVoperty  alterations  .  706, 833, 838 
encumbered 

685,700,834,838,845 
levied  upon  .  .  706, 840 
unfinished  .    .    .  840 

Protection  of  property  .  694, 695 
Remoyal  of  goods  .  .  .  695, 837 
Repairs  of  premises   .    .  705 

Representations  ....  683-685 
Retention  of  possession  .  696 

Riots 706 

Statements 683, 842 

Storing  explosives  .  702, 705, 835 
Tenants  of  premises   .    .  709 

Third  parties 710 

Transfer  of  property  697, 833,  834 

Valuations 682,  716 

Wagering  policy  ....  679, 840 
Watchmen 706 

Fires 721-723 

Carriers  of  goods     .    .    .  721 

Extinguishing 722, 723 

Heating  buildings    ...  722 

Locomotive  sparks  ...  723 

Occupant  of  building  .    .  721 

Precautionary  measures  .  722 

Warehousemen    ....  723 

Fire- WORKS    ...          .    .         723 
Exhibiting 723 

Fixtures 724-726 

Attached  to  realty    ...  *        724 

Defined 724 

Delivered 724 

Distrained 724 

Removed 724-726 

Floods 726 

Anticipated 726 

Forcible  entry 726, 727 

Making 726,  727 

Quiet  possession  ....  726 

Foreign  Attachment  .   .   .  727-730 

Actions 730 

Affidavit 727 

Defence 730 

Garnishee 729 

Issuing 727 

Parties 730 

Prosecuting 729 

Seizure  of  goods  .    ...  728 

Writ 728,  729 

Quashed 729 

Return 729 

Service 728 

Forgery 730 

Book  entries 730 

Proclaimed 730 

Fraud 730, 731 

Creditors*  rights  ....  731 

Disclosed 730 
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Investigated 730 

Freight 731 

Specified 731 

Furnaces 731 

Construction 731 

Gardens 732 

Trespa^isers 732 

Garnishees 732,  733 

Compensation 733 

Interrogatories     ....  732 

Payment 732 

Gas 73J,  734 

Explosions 733,  734 

Mains 733 

Pipes 734 

Gas  Companies 734-737 

Charges 735 

Contractors 736 

Distribution  of  gas  .    .    .  735 

Escape  of  gas 736 

Explosions 734 

Flow  of  gas 736,737 

Igniting  gas 734 

Nuisance 735 

Pipes 735»  736 

Gates 737 

Removal 737 

Gifts 737-739 

Consideration 737 

Creditors'  rights  ....  738 

Delivery 738 

Making 737 

Retention 739 

Title 737 

Goods 739 

Intermixed 739 

Grading 739 

Filling  lot 739 

Grand  Jury 739, 740 

District  Attorney  ....  739 

Influencing 739 

Prosecution 740 

Witnesses 740 

Ground  Rents 740-743 

Actions 743 

Collecting 740 

Demanding 740 

Division  of  land  ....  740 

Extingubhing 741 

Paying 741,  742 

Redeeming 743 

Guaranty 743-745 

Contract 744 

Creditors 743 

Debtors 744 

Proceedings  upon    .    .    .  744, 745 

Guardians 746-776 
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Accounts  and  accounting 

747-754,  769 

Advances 763 

Agent 766 

Appointment   .    .    .  754-757*  774 

Board  of  ward 758 

Bond 757 

Cai^ 766 

Choice 758,  769 

Citation 769 

Changing 758 

Claims  of  ward    ....  768 

Co-guardian 766 

Collections 769, 770 

Compensation      .    .    .    .771*772 
Conversion  of  property    .  746 

Counsel 771,772 

Creditors'  claims  ....  766 

Custody  of  ward  ....  757 

Dealings  with  ward    .    .  747 

DeposiU 758 

Dischaige 771 

Division  of  estate   .    .    .  772 

Duty 766-768 

Education  of  ward  .    .    .  772 

Expenditures 758 

Funds  of  ward     ....  775 

Improvements 759 

Investments 759-7^3 

Jurisdiction 768 

Litigation 758 

Louies 746 

Maintenance  of  ward  .    .  773 

Management 763 

Mingling  trust  funds    .    .  775 

Objections  of  ward  .    .    .  768 

Orders 773 

Payments 764,  774 

Purchases 764 

Residence 759 

Retention 774 

Sales 765 

Security 771 

Settlements 765 

Solvency 768 

Speculations 747 

Stocks 746 

Suits 773 

Using  funds  of  ward   .    .  747 

Vouchers 768 

Habeas  Co&fus 776, 777 

Application 776 

Discharge  of  prisoner  .    .  777 

Granted 776 

Half  Blood 777, 778 

Inheritable  blood    .    .    .  777 

Rights 778 


Hatchways       778 

Qosing 778 

Highways.    See    **  Roads." 

"Streets." 779 

Adjacent  owners  ....         779 
Nuisances 779 

HouDAYS 779 

Observance 779 

Horses 779-795 

Avoiding 791 

Confining 791, 792 

Controlling 792-794 

Defects 795 

Diseased 790 

Driving 783-789 

Ferries  crossed     ....         783 

Frightening 779-7^3 

Grooming 7^ 

Harnessing 788 

Hitching 788,795 

Keeping 795 

Medical  treatment    ...         789 

Owner 791 

Racing 789 

Retaining 789 

Riding 790 

Servant  of  owner ....  791 

Shoeing 790 

Soundness  789 

Tnmsporting 790 

Unruly 790 

Warranty 790, 791 

Husband  and  Wife  .   .   .   .  796-^3 
Actions  at  law .    .    .    .    15,18,22 

Contracts 796 

Conveyances 796 

Creditors 797 

Desertion 796 

Debts 799 

Domidl 796, 799 

Interests  of  the  parties    .  797, 798 

Necessaries 799 

Protection  of  wife    ...  799 

Receiving  wife    ....         800 
Rights  of  the  parties   .    .         797 

Support 8cx>-<8o3 

Treatment  of  wife    .    .    .  797, 798 

Ice.    See  "Snow"    ....  804 

Removal 804 

Indictments 804-807 

Counts 804 

Drawing 804 

Duplicating 804 

Endorsement 805 

Framing 805 

Joining  offences   ....  806 

Language 806 

Locality  of  ofience  ...  807 
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Names 807 

Objectiuns 807 

Signing 807 

Infants.    See  "  Children  '  .  807,  808 

Charges 807 

Expenditures 807 

Parents 808 

Fkomises  to  pay   ....  808 

Injunctions 808-813 

Affidavit   .  ....         813 

Application 808 

Awarded      809 

Continued 812, 813 

Granted 809--812 

Obeyed 813 

Inns 813, 814 

Goods  of  guest    ....  813 

Rent 814 

Sunday 814 

INNKKKPERS 814-819 

Charges 8i6 

Ejecting  guests    ....  814 

Goods  of  boarder  ....  816 

Goods  of  guest     ....  816, 818 
Guests*  negligence  ...         815 

Liquors 814, 815 

Payments  of  board   ...  815 

Properly  of  guest     .    .    .  816 

Protection  of  guest  .    .   ,815,816 
Reception  of  guest  ...  818 

Servants 816 

Inquiry 819 

Making 819 

Inquisition 819 

Qaimed 819 

Held 819 

Insanity 820 

Certificate 820 

Ploof 820 

IMSOLVXNCY 820, 821 

Appearance 821 

X  Assignee 821 

Creditors  ..•••..  820 

Discharge 820, 821 

Petition 821 

Suxrender 821 

Inspectors 822 ' 

Boilers 822 

Goods 822 

Insurance 822-851 

Actions     .   .   .         824,825,830 

Agents 826, 827 

Answers 829 

Application 822,829 

Assessments     .  822, 824, 828, 830 
Conditions    .    .   .   .823,829,831 

Contracts 824 

Defences 829 

Diiecton 827 


PAGB 

Foreign  company     .    .    .  827 

Language 824 

Notices ,  828, 829 

Obtaining 830 

Policy 822-832 

Assigned 822 

Cancelled 823 

Conditions 829 

Construction     ....  823 

Examined 829 

Language 827 

Read 832 

Repugnant  clauses  .    .  828 

Taken  out 832 

Terms 825 

Written 832 

Premiums 831 

Removal  of  stock     .    .    .  822 

Representations   ....  824,  825 

Sub-agent 829 

Warranty 825 

Insurance — ^Accident.    See 

"  Accident  Insurance"  .  832,  833 

Insurance — Fire.  See  "Fire 

Insurance" ^35-^45 

Insurance — Life,  See  "Life 

Insurance" 845-^47 

Insurance — Marine.      See 

**  Marine  Insurance  "  .    .  847-850 

Insurance — Title.  See  *»Title 

Companies" 850 

Interest 851-854 

Allowed 851 

Charged 853 

Compound 852 

Demanded 853 

Insertion  in  claim     .    .    .  853 

Liability 852 

Paid 853 

Recovered 854 

Interpleader 854-856 

Allowed i^54, 855 

Bond 854 

Claimed 855 

Goods  retained    ....  854 

Levy 855 

Sheriff 854 

Trial 854 

Inventory 856 

Filing 856 

Investments 856 

Advising 856 

Making 856 

Iron  companies 856 

Manufacturing      ....  856 

Issue 857 

Allowed 857 

Applied  for 857 
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Jailer 858 

Escape  of  prisoner  .   .   .         858 

Judge 858-^60 

Agreeing 859 

Authority 858 

Charge 859 

Sec  **  Judge's  Chaige  " 
Construing  documents   .         859 

Evidence 858 

Filing  decision     ....  859 

Hol(Ung  court 859 

Rights  of  parties  .    ...  858 

Verdict 858 

Judge's  Charge 860-878 

Adequacy 861 

Affirming  points  ....  866 

Answering  points    .    .    . 

861,  867-870, 877 
Binding  directions  .    .    .  860 

Charging  fully 873 

Charging  generally  .    .    .  862, 870 
Charging  specifically  .    .  870 

Comments 861,  871 

Consequences  of  yerdict .  865 

Copies 865 

Defining  questions  ...  871 

Deliyering 865 

Evidence 864 

Exceptions  .   .  871,  872,  877, 878 

^Filing 872,873 

Generally 862 

Instructions  ....  860, 863,  868 

Judge's  neglect   ....  866 

ury 866 

Language 865 

Misleading  jury   .    .860,863,875 
Noticing  pouits  .    .  860, 875 

Opinions  expressed     .    .  862 

I'krtiality 866 

Prayer  for  instructions   . 

866,874.875 
Qualifying  points     .    .    .  863 

Quoting   .    .    .  864,  872,  874, 876 

Reading 877 

Reducing  to  writing  .    .  877 

Referring  to  evidence  .    .  877 

Reported 874 

Reviewing 874 

Specifying  points  ....  878 

Submitting  evidence   .    .  865, 878 

Submitting  points    .    .    .  878 

Submitting  questions    of 

law 865 

Traversing  evidence   .    .  878 

Unintelligible 874, 875 

Verdict 865 

Judgments 879-913 

Altering 879 

AmendiDg 879 
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Application  to  open  .   .        890 
Assigning    .    .879,893,899,905 

Attackmg 880 

Collecting 894 

Commissions 897 

Compromising 8S0 

Confessing 880 

Consideration       ....  891,892 

Contesting 895 

Defences 880 

Docketing 880,89c 

Entering 881,  884,895 

Exemption.  See  *' Exemp- 
tion"      

Giving 884 

Granting 897 

Indexing 884,898 

Interest 897 

Jurisdiction 892 

Liability 89$ 

Lien 895 

Marking  satisfied     .    .    .  885,898 
Marking  to  use  ....         898 

Names 885,890,896 

Notices 893 

Obtaining 885 

Opening 886,899-904 

Partners 896 

Payment    .    .    .    .  •  879,886,894 
Power  to  open    ....         894 

Priority 894 

Prosecuting 904 

Recording 898,905 

Re-cntiy 879 

Releasing  real  estate  .    .  887 

Rendering 905 

Revival     .  887, 888,  893, 905, 909 

Satisfying 

885,887,897,898,909-911 
Scire faciaa  to  revive  888, 890, 898 

Setting  aside 911 

Set-off 889,894 

Signing  judgment  note  .  889 

Striking  off  .    .    .    .889,899,911 

Sustained 912 

Transferred 879,890 

Vacated 912 

Waiver  of  exemption  890,894,912 

Judgment  Note 913 

Endorsement 913 

Signing 913 

JlTRISDICTXON 9I3 

Forum  of  action  ....  913 

Limited 913 

Service  of  process    ...  913 

Jury 9*4-923 

Agreeing 920 

Appearing 920 

Challenging     .    .  921 
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Communicating  with  out- 
siders      914, 920 

Competency 917 

Drawing   ........  914 

Duty 917 

Eligibility 918, 922 

Examining 922 

Juror's  negligence    .    .    .918,  920 
Obeying  instructions   .    .  922, 923 

Objecting 923 

Occupations 923 

Panel 918 

Personating 914 

Polling 923 

Qualifications 920 

Recalling 914 

Remaining  together    .    .  920 

Selecting 914 

Serving 920 

Submitting  case  to  .    .    .915,  923 
Submitting  evidence  to   .  915 

Submitting  statements  to  .  915 

Withdrawing 923 

Justices  of  the  Peace  .   .   .  924-936 

Actions  before I4»  16 

Appeals 924 

See      "  Appeals    from 
Justices." 
Appearance  before  ...  933 

Contempt 926 

Continuance 934 

I>ockeU 924,933,936 

Duty 930 

Executions 926 

Entries 924 

Evidence     ....  934i935»936 

Fees 928 

Hearing 934 

Judgments    ....  924, 927, 933 

Jurisdiction 930-932 

Location  of  office     .    .    .  926 

Malice 926 

Notice  of  judgment  932 

Notice  of  suit  .    .    .  926,  932, 935 
Opening  judgment  .    .    .  926 

IVoceedings 928 

Recognizance 935 

Record 928, 933.  934 

Reducing  claim   ....  927-929 

Return  days 933 

Rules 927 

Security 932 

Suit  against 926, 928 

Sunmions 928 

Tender  of  money     .    .    .  935 

Transcripts  924, 925, 929, 933,  936 

Land 936 

Excavating 936 
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Landlord  AND  Tenant.  See 
"Distress,"  "Lease," 

"Rent" .936-964 

Abandonment 937 

Accepting  rent     ....  938 

Appraisement 938,  950 

Covenants 953 

Disclosure  of  facts  ...  951 

Distress   .    .    .  939,  952,  953,  957 
Eloigned  Goods  ....  936 

Eviction 937,  939,  954 

Fixtures 924,958 

Goods  removed    ....  936, 941 

Improvements 954, 958 

Inquisition 940 

Intrusion 948 

Lease  executed     ....  953 

produced    ....  957 

renewed     ....         960 

signed 940 

Notice  of  distress     .    .    .  954 

to  quit  .  940, 943*946, 958 
to  sheriff  .    .    .    .941,954 

Nuisance       949*957 

Occupancy 962 

Payment  of  rent  ....  948 

Possession 941,951 

Preferred  claim    ....  941 

Proceedings  for  possession        941 
Quiet  enjoyment  ....  946 

Quitting  premises     .    .    .  940, 957 
Rebuilding  premises   .    .  958 

Rent  accepted 949 

amount 938 

claimed 9S^t9S^ 

paid 954-956 

preferred 941 

Repairs     .    .    .  940,956,960-962 
Representations    ....  938, 942 

Strangers 939 

Sub-tenants 943>947 

Surrender      .    .  949,  950, 95 1 ,  963 

Tenant's  acts 948 

Term  of  lease 943 

Title  of  landlord  .    .  938,1948, 963 
Untenantable  condition, 

951*9581  959 
Use  of  premises    ....  943 

Vacating  premises    .    .    .  954, 963 

Wall  of  building  ....  959 

Larceny 964 

Proof 964 

Lease.    See  '*  Landlord  and 

Tenant" 964-967 

Altering 964 

Assigning 964 

Authority 965 

Conditions 966 

Continuance 966 
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Deliveiy 966 

Duration 964 

Execution 964 

Interlined 965 

Interpreting 965 

Making     .......  965 

Occupying  premises    .    .         966 

Proyisions 966 

Recording 965, 966 

Representations   ....  965 

Rescinding 967 

Signing 965, 967 

Legacies 967-970 

Claimed 969 

Delivered 969 

Demanding      967 

Duplicated 967 

Interest  upon 968, 970 

Language 967 

Legatee 967, 968 

Payment 969 

Purchase 968 

Refunding  bond  ....  969 

Revoking 968 

Letters 97o>97i 

Delivesy 970 

Evidence 970 

Mailing 970 

Notice 970 

Receipt 970 

Libel.  See  " Newspapers"  .  971-972 

Capias 971 

Justification 971 

Malice 972 

Newspapers 971 

Publishing 971 

Licenses 972-977 

Application 972 

Bond 972 

Continuance 973 

GranUng 972,973.977 

Obtaining 977 

Party  himself 973 

Patent  medicines  ....  977 

Refused 977 

Remonstrance 973 

Liens 977, 978 

Resorting  to 978 

Life  Estates 978 

Life  tenants 978 

LiPE  Insurance.  See  '*  Insurance 

—Life,"  845-847    .    .  97^-998 
Actions  at  law  .    .    .  845-847, 992 

Agents 984 

Answers 980 

Assessments     .    .    .  845-847, 993 
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1298, 1318-1321 

1322. 1325 

1321 

1297 

1322 

1298, 1321 

1298, 1327 

1298, 1321 

1326 


Ownership    .    .    . 

Parties  to  suit  .    . 

Patent  rights    .    . 

Payment   .... 

Place  of  payment 

Presentment  .    .    . 

Production  at  the  trial 

Protest  .    .  1318-1321, 1325, 1326 

Reading 1327 

Release  of  maker    .   .  1291 

Renewal 1298, 1327 

Seal 1292 

Signing   .    .    .    .1292,1297,1299 
Time  given      ...  1296 

Time  of  payment    .    .  1299 

Title 1292, 1321 

Usurious  interest .    .    .  1297 

Prosecution 1328-1331 

Compromising  ....  1328 

Instituting  .    .    .    .17,  1 328- 1330 

Pressing 1331 

Stifling 1330 

Prothonotary 133  -1335 


Acting 

Checks .    .  . 

Chaises    .  . 

Certificate  . 

Costs.    .    .  . 

Deposit .   .  . 

Docket  .    .  . 

Duty.   .    .  . 

Entries .   .  . 

Execution  . 

Filing    .    .  . 

Indexing  .  . 

Judgment .  . 
Jurat  .... 
Loss  of  papers 


»333 
1331 
1331 
1331 
1333 
1335 
1333 
1332 
1334 
1332 
1332 
«334 
»332 
1333 
^331 


PAGB 

MoQeys  entrusted    .   .  1333 

Official  duty 1335 

Papers    ....  1331, 1332,  1335 

Payment 1335 

Receipt  of  money    .    .  1332 

Record 1331 

Searches 1332 

Proximate   and    Remote 

Cause '335-^339 

Quarries 1340, 1341 

Blasting 1340 

Enclosing 1341 

Excavating 1340 

Quo  Warranto    ....  1341-1343 

Granting 1342 

Issuing 1341 

Noticei 1342 

Quashing 1342 

Serving 1343 

Rafts  ..........  1343 

blocking  channel    .    .  1343 

Pilot 1343 

Towing 1343 

Railroads 1343-1454 

Actions  at  law  .    .    .    21,31,1448 

Appliances 1432-1434 

Baggage 1452,  1453 

Bells 1383-1 3«7 

Brakemen 1443- 144.5 

Bridges.  See  "Bridges"  '  1358 
Carriers.  See  "Carriers" 

Cattle 1453 

Cattle  guards    ....  1353 

Causeways 1354 

Children.     See  •*Chil- 

dren'* 1424-1430 

Compensation  for  land 

taken 1343 

Conductors  1418-1421, 1439-1441 
Consequential  damages 

SeC'Damages"  I349-I35I.144S 
Construction     ....  1343 

Contractor I454 

Crossings    .    .7.1358,1381-1383 

Culverts 1358 

Damages    See  **  Dam- 
ages"     1445-1447 

Dwelling  houses  .    .    .  1353 
Encroaching  on  high- 
way     1351-X353 

Engineers 1441-1443 

Eminent  domain  .  .  .  1343-1349 
Employees  1430-1432,  1434-1439 
Fellow -servants   .    .    .  1434-1439 

Fences I354-I356 

Free  passes 1421 

Freight 1448-1452 


1920 
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Fright 1448 

Highways 24,1351 

Horses    ....  1365-13671  »383 

Jurisdiction 1448 

Leases 1453 

Machinery 1432 

Obstructions     ....  1390, 1391 
Passengers      boarding 

train 1410,1411 

Passengers  ejected 

1413-1417, 1439 
Passengers       jumping 

from  train         .    .    .  1404-1410 
Passengers,  protection 

of 1397-1404 

Passengers,    risks    in- 
curred  ....    •  .  1411-1413 

Passes 1421 

PUtforms    .    .    .  1411,1422-1424 
Presumption  of  negli- 
gence      1397 

Protection  shown 

1397-1404.  i430-»432 

Releases 1447 

Repairs 1356-1358 

Risks 1404,1411-1413 

Road-bed 1356-1358 

Safety  gates 1388-1390 

Scales 1359 

Shifting  cars    ....  1367 

Signals 1365, 1383 

Sleeping  cars    ....  1417 

Sparks 31,  1359-^365 

Speed 1394-1397 

Stations 1422-1424 

Stop,  look  and  listen   .  1368-138 1 

Tickets 141S-1421 

Trains,  alighting  from  . 

6,  1404-141  o 
boarding  .  .  .  1410, 141 1 
ejection  from    . 

1413-1417, 1439 

operation  of  .    .  1387,1388 

speed  of  .    .    .  1394-1397 

trespasseis  on  .  1413-1417 

Train  despatchers    .    .  1441 

Trespassers    .    .  139I-1394,  I413 

Whistles     .    .    .  1365,  1383-1387 

Railways  (Street  Cars)    .  1454-1485 

Care  1474-1476 

Cars 1462, 1470, 147 1 

Children.    "See  Chil- 
dren'*     1479-1485 

Collisions 28, 1463 

Conductors 1468 

Construction     ....  1454- 1 457 

Crossings 1464-1466 

Damages.    "  See  Dam- 
ages"      1485 


Franchises 1461 

Horses 1467 

Lease 1461 

Location 1454-I457 

Motormen  and  drivers  1469-1470 
Obstructing  tnbcks    .   .  1466 

Passengers,      alighting 

from  car  1478 

boarding 

car  .  .  I477»1478 
care  of .  1474-1476 
ejecting  1476 

riding  on 
platform  147 1-1473 


pur 


1457-1459 
1467 

1471-1473 
1461 

1459-1461 
1462 
1462 

1470, 1471 

1457-1459 
1461 

1464-1466 

1466 

1467 

1485-1493 
1485 

1488 

i486 

i486, 1491 

i486 

1490 


Paving  .    . 

Pedestrians 

Platforms  . 

Possession  of  road 

Road  bed  .    .    . 

Running  cars    . 

Speed    .... 

Starting  cars 

Streets   .... 

Sunday  .... 

Tracks,  crossing 

obstructing 

Workmen     .    . 
Real  Estate  .   .   . 

Abandonment  . 

Agent    .... 

Contract  to  sell 

Conveyance  .    . 

Description  .    . 

Encumbrances  . 

Inducements     to 
chase     .    .    . 

VsrtA  contracts 

Possession     .    . 

Price 

Purchase  and  purchaser 

1487,  1489,  1490, 149a 

Quantity 1486,1488 

Representations   .    .    .  I487 

.Right  of  possession  .   .  1491 

Searches 1487 

Tenant  in  common  .    .  1490 

Title  1487, 1488, 1489, 1491, 1492 

Value i486 

Real    Estate   Brokers. 

See  "Brokers'*    .   .  1493 

Sales 1493 

Receipts I493-1495 

Admiued 1494 

Consideration  ....  1494 

Disputed 1494 

Giving 1493 

Obtained I494 

Produced 1494 

Proof  of  payment    .   .  1494 


149I1 


1486 
i486 

1493 
1491 


INDEX 
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Signing 1493 

Terms 1493 

Receivers i495>  i49§ 

Actions  at  law  ....  31,  I495 

Appointment     ....  1495 

G>mpensation  ....  1496 

Interest  on  moneys  .    .  1496 

Investments 1496 

Management  of  prop- 
erty      1495 

Payments I496 

Receiver  op  Taxes  .   .   .  1496 

Searches 1496 

Recognizance 1496, 1497 

Form 1496 

Perfected 1497 

Records 1497-1499 

Alterations 1499 

Amendments    ....  1497 

Certificates I497 

Copies 1497 

Entries      1497 

Erasures 1497 

Exemplifications  ...    .  1498 

Finding 1498 

Furnishing  copies    .    .  1 4.99 

Production 1498 

Protection  of  purchaser 

of  land 1499 

Proving 1499 

Publishing 1499 

Restoring 1499 

Recorder  of  Deeds  .   .   .  1499- 1 501 

Authenticating  record  .  1500 

Recording 150 1 

Searches I499»  1500 

Reference 1501, 1502 

Exceptions 1502 

Findings  of  referee  .    .  1 501 

Notice 1502 

Referees'  acts  ....  1502 

Report 1501 

Register  of  Wills  .   .   .  1503, 1504 

Certificate  of  facts  .    .  1504 

Issue  awarded  ....  1504 

demanded   .    .    .  1504 

Letters  granted    .    .    .  1503 

Payment  to  the  state    .  1504 

Released 1505, 1506 

Executing     1505 

Nolle  proi€qui  ....  1 505 

Sealing [506 

Signing 1 505 

Rent.  See  "Distress" 
"  Landlord  and  Ten- 
ant,"   "Lease"  .    .  1506-1508 

Claimed 1507 

Collected 1507 

Demanded 1507 


PACB 

Distrained 1506 

Notice  of  claim   .    .    .  1506 

Owing 1506 

Payment 1508 

Tenant  in  common  .    .  1507 

Repairs 1508,1509 

Making 1508 

Workmen 1508 

Replevin 1509, 1510 

Affidavit  of  defence   .  15 10 

Goods  commingled  .    .  1509 

returned    .    .    .  1509 

Writ 1509 

Replication 15 10 

Filing 1510 

Reserved  Points  ....  15 10-15 14 
Bill  of  exceptions  .  .  1510,  1512 
Disputed  facts  .    ...  151 1 

Evidence 1513 

Exceptions 1510,1512 

Judgment 1510 

Making 151 1 

Opinion 1513 

Record 151 1 

Specifications    ....  1513 

Restitution 15 14 

Ordering 1514 

Writ 1514 

Revenue  Stamps  ....  15 14 

Affixing    .       ....  15 14 

Rewards 1514 

Earning 1514 

Right  OF  Way 15 15 

Claimed 1515 

Riots 1515 

Sheriff 1516 

Suppressed 15 15 

Riparian  Rights.      See 

"  Dams,"  **Rivers"  .  1515-1518 

Channel 1516 

Dams  destroyed   ...  15 15 

erected   ....  1516,  1517 
raised     ....  1517 

repaired     ...  15 18 

Driftwood 1518 

Water  diverted     ...  15 16 

wasted   ....  15 17 

Rivers.     See  "  Dams,** 

"  Riparian  Rights"  .  1518-1520 

Banks 1519 

Boom  companies  ...  15 19 

Navigating 1 5 18 

Obstructing 15 19, 1520 

Riparian  owners  ...  '5 '9 

Water  withdrawn     .    .  1519 

Wrecks 1520 

Roads 1520-1535 

Construction      ....  1520 

Contractors 1524 
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PAGB 

Draining 1521 

Guards 1526-1528 

Laying  out 1521 

Locating 1521 

Notice  and  petition  for 

viewers 1528 

Obstructing     .    .  1522, 1525, 1526 

152^^-1531 

Opening 1528 

Orders 1526 

Pipes  laid 1521 

Protecting 1526-1528 

Repairs i53i-»535 

Right  of  way    ....  1524 

Supervisors 1524 

Taxing  for  construction  1522 

Traversing 1523 

Using 1524,  1428, 1535 

Viewers  ....  1524,  1525, 1535 

Width 1528 

1536 
1536 
1536. 1537 
1536 
1536 
1536 


Roofs.   See  "  Buildings 

Constructing 
Rules  of  Court 

Construing    . 

Framing    .    . 

Observing .   • 


Sailors    

Obedience 

Retention 

Sick 

Sales.    See  "Vendor  and 

Vendee" 

Saloons.     "  See  Licenses  " 

Customers 

Salvagb  

Allowed 

Earned 

Satisfaction 

Entered 

Savings  FVnd 

Depositors 

Directors 

Members 

Notices 

Payments 

Scaffoldings 

Erecting 

School  Directors   .   .   . 

Duties 

Funds    

Text-books 

Schools 

Directors 

Negro  pupils     .... 

Pupils 

Religious  instruction    . 

Teachers 


1537 
1537 
IS37 
1537 

1758-1785 
1538 
1538 
1538 
1538 
1538 

"539 

27.  1539 

I539» 1540 

1540 

1539 
1539 
1540 

1539. »540 
1540 
1540 

1540, 1541 

154I 
1541 

1540 
1541,1542 
1541 
1541 
1542 
1541 
1542 


PACK 

Seals 1542-1544 

Affixing     .    .    .    1542. 1543.  «544 
Form 1542 

Search  Warrant  ....  1544 

Issuing      1544 

Securities.     See  <  Collat- 
eral Securities"   .   .  1544 
Transferring     ....  1544 

Sentences 1544 

Rendering 1544 

Terms 1544 

Servants.  "  See  Master  and 

Servant" 1545 

Duties 1545 

Fellow-servants   .    .    .  1545 

Set  Off k545-I55o 

Acquiring  claim  .    .    .  1548 

Allowing      1546-1548 

Borrowing 1545 

Qaiming 1545, 1549 

Limiting 1549 

Pleading 1549 

Presenting 1545 

Time 1549 

Settlements      1550 

Recording 1550 

Sewers ^SS^-^SSS 

Capacity 1553 

Construction     .    1551,1552,1553 

Contractors 1553 

Discharge 1552 

Drainage 1554 

Excavations      ....  1554 

Location 1553 

Manholes 1554 

Polluting  stream  ...  1 551 

Repairing 1554 

Sheriff 1555-15^5 

Compensation  ....  1555 

Deputy 1559 

Distribution 1555 

Escapes i56o»l56i 

Executions    .    .    i555>  I559i '5^ 

Interest 1564 

Interpleader         .    .    .  1561 

Levy     ....    1556,1561,1562 
Mispayments    ....  1555 

Money  in  court    .    .    .  1564 

Notice 1563 

Payments 1556, 1563 

Property  produced  .   .  1565 

Retaining  goods  ...  1565 

Returns  ....  1555. » 557-^559 
Sales.    See   "Sheriff's 

Sales"    .   .   .  1567-1593.1565 

Security 1555 

Stranger's  goods  .    .    .  1559 

Summons.    See   ''Pn>- 

'* 1559 
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Writ  endorsed  . 
executed 
returned 

Sheriff's  Deeds  .  . 
Acknowledgment 
Lost  .  .  .  .  , 
Produced  .  .  .  . 
Recorded  ... 
Searches  .   .   .   , 

Sheriff's  Sales  .  , 
Adjourned  .  .  , 
Advertised    .    . 
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.   .  .  1561 

.  .  1561 

.  .  1563 

.  .  1566 

.  .  1566 

.  .  1566 

.  .  1566 

.  .  1566 

.  .  1566 

.  -  1567-1593 

.  .  1568 
1568. 1587, 1591 


Authority I574»  1592 

Bidders     .  1574-1578, 1580, 1587 

Claims      1579, 1580 

Date 1569, 1591 

Debt 1574 

Deputy 1578 

Description  of  premises 

1569,1570,1571 
Distribution  of  proceeds  1570, 1588 

Encumbrances  ....  1589 

Fairness 1578 

Delivery  of  goods    .    .  1588 

Goods  inspected  .    .    .  1580 

lumped  ....  1573 

Handbills 1590 

Inquisition    ......  1578 

Inspection  of  goods  1580 

Leases 1585 

Liens 1579, 1589,  1590 

Lumping  properties  .    .  157 1 

Making 1572 

Misrepresentations  .    .  1568 

Names  of  parties  .   .    .  1573 

Notices  .   .  1579, 1580, 1586, 1589 

Faymente 1588 

Possession  of  property  .  1585, 1592 

Premises  sold   ....  1591 

Pressed 1590 

Price 1567 

Proceeds 1588 

Properties  included  .    .  157 1 

Purchaser 1580-1585 

Record 1588 

Representations    ...  1573 

Return 1589 

Setting  aside     ....  1591, 1592 

Settlements 1588 

Sheriff's  neglect  .    .    .1574,1585 

Tender      1593 

Terms 1567 

Time 1569, 1591 

Tide 1580, 1588 

Writ 1574 

Ships.       See    "Vessels/* 

"Boats" 1593-1595 

Captain 1594 

Cazgo 1594 


Collisions 

Construction     .... 

Delivery  of  goods    .    . 

Freight 

Owners 

Passengers 

Pilot 

Repairs 

Re-shipments  .... 
Sidewalks.  See  "Pave- 
ments"      

Area-way 

Encroachments    .    .   . 

Hatchways 

Openings 

Tenant  of  premises  .  . 
Signs 

Erecting 

Slander  

Actionable  words     .    . 

Costs 

Damages 

Declaration 

Pleading 

Repeating 

Snow.   See  •*  Pavements"  . 

Removing 

Special  Matter    .... 

Notice  .... 

SPEaFIC  PERFORMANrp.     . 

Contract 

Decree 

Notice  of  proceedings 

Prayer  

Purchaser 

Title 

Stage-Coach 

Baggage    

Driver 

Goods   


1597, 


1598, 
1598, 


1600- 
1600- 


Stamps    .... 

Affixing     .    . 

Cancelling    . 
Statements   .   . 

Abridged  .    . 

Affidavit   .    . 

Amended   .    . 

Averments    . 

Clearness  .    .  •     . 

Copy  filed    .   .    . 

Date 

Filing 

Form 

Notice  of  filing    . 

Served 

Signed  

Statutes.    See   "Acts 
Assembly." 


1606- 

1606, 

1606, 

1608, 

1608, 
1609- 


1609, 


1610, 
28, 


1 610, 


AGB 

594 
594 
595 
594 
594 
595 
595 
595 
593 

596 
596 
596 
596 
596 
596 
596 
596 
598 

597 
597 
598 
597 
597 
597 

599 

599 

600 

600 

606 

605 

605 

606 

600 

600 

606 

608 

608 

607 

607 

609 

608 

609 

612 

612 

609 

612 

609 

610 

610 

611 

612 

6x1 

612 

612 

611 


of 
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Steamboats.  See*<Steam- 

ships" 1612- 

CapUin 

Carriers.  See  ''Cazrieis" 

Gollision 161 7- 

Construcdoo     ....  16x3, 

Course 

Crew 

Decks 

Explosion 

fures X613, 

Fogs 

Freight 

Gang-plank 

Goods 

Jumping  from  boat  .   . 

Lights 

Management    .... 

Pkusengers 

Passing  other  boats  .   .  1614, 

Pilot 1616, 

Sailing  vessels  ....  1614* 

Speed 

Steering 

Towing 

Wharves 1612, 

Steam  Boilers 

Mill  owners 

Steam  Engines 

Working 

Steamships.    See  **  Steam- 
boats**       1622, 

Agents 

Baggage    

Captain 

Cargo 

Dehvery  of  goods    .    . 

Passengers 

Stocks 1624- 

Assessments 

Assignments     .... 

Certificates 1625, 

Delivery 

Dis[>osition  of  ...    . 

Fraudulent  issue  .   .    . 

Furnished 

Gambling  in 1624- 

Maigins 1624- 

Owner 

Sales 1626, 

Tender 

Transfer 

Storage  

Loss  of  goods  .... 

Payment  for 

Storekeepers 1629, 

Customers 1629, 

Employees 

Goods  removed    .   .   . 
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622 
616 
616 
619 
620 
619 
616 
622 
619 
617 
621 
620 

613 
615 

613 

620 

614 

621 

620 

620 

620 

619 

614 

615 

617 

622 

622 

622 

622 

623 
622 
623 
623 
622 
623 
623 
628 
627 
628 
628 
627 
626 
626 
627 
626 
626 
627 
628 
628 
628 
629 
629 
629 
630 
630 
629 
629 


Streetcars.  See" 

ways" 

Streets 1630-1646 

Abutting  lots    ....  1631, 1638 
Assessments  for  paving  1640 

Qeaning 1639 

Crossings 163 1. 1639 

Contractors 1637 

(     Contracts 1638 

Encroachments  on  .    .  1630 

Excavations    .    .  1632,  1639, 1640 

Grade 1630,  1632, 1633 

Improvement    ....  1640 

Location 1633 

Notices 1638 

Nuisances 1630,1641 

Obstractions 

i633-i'»35»  1638, 1642-1644 
Opening  ....  1633, 1635, 1636 
Paving    ....  1631, 1636, 1638 

Plans 1641 

Protection 1641 

Repairing    1630, 1636,  1644-1646 

Snow  and  ice 1644 

Traversing 1637 

Vacating 1639 

Viewers 1638 

Widening 1637 

Strikes 1646, 1647 

Order  preserved  .    .    .  1646 

Organizing 1646 

Restrained 1647 

Submission     1647 

Evidence 1647 

Making 1647 

Si7BP(ENAS 1647 

Service 1647 

Subrogation 1647, 1648 

Allowed 1647 

Qaimed 1648 

Subscriptions 1648,1649 

Payment 1648, 1649 

Summary  Convictions  1649 

Record 1649 

Sunday 1650-1658 

Observance 1650-1658 

Publications.  See  "News- 
papers'*    1650 

Supreme  Court    ....  1658, 1659 

Exceptions 1659 

Opinions 1658 

Record 1658 

Surety 1659-1674 

Actions  at  law  ....  1673 

Administrators     .    .    .  1662, 1663 

Approved 1669 

Contract 1659 

Co-surety 1663 

Creditors 1 663-1669 


INDEX 
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Discharge 1673 

Eloigned  goods    .    .    .  1672 

Lialnlity 1674 

Principals   1659-1661,  1669-1672 
Reading  obligation  .    .  1673 

Release     .....  1661 

Retaining  agreement  .  1674 

Securities Z662, 1672 

Time  given 1659-1661 

Swine 1674 

Confined 1674 

Trespassing 1674 

Taxation 1675 

Assessments     ....  1675 

Levjring 1675 

Making 1675 

Return     of     personal 

property 1675 

Rights  of  parties     .    .  1675 

Taxes 1676-1679 

Actions  for 1679 

Appeals 1677 

Apportioned     ....  1676 

Assessments      ....  1676 

Charities ,.  1678 

Claims  for 1679 

Collecting 1676,1677 

Liability 1677 

Lien 1679 

Payment     .    .    .  1676, 1678, 1679 

Protest 1679 

Purchase  of  property  .  1677 

Receipt 1679 

Receiver  of  taxes    .    .  1679 

Sales  for  taxes  ....  1677 

Scire  facias 1 679 

Tslfxsraph  Companies    .  1680-1684 

Delivery  of  message   .  1 68 1 

Delivery  of  money  .    .  1680 

Telegram  delivered    .  1681 

disclosed     .  1680 

erroneous    .  1681 

repeated  .    .  1682 

transmitted .  1681 

wording  and 

accuracy  of  1 682-1 684 

Wires 1680 

Telephone  Companies  .  1680 

Impartiality 1680 

Obstructing  streets  .    .  1680 

Tenancy  in  Common  .   .  1684, 1685 

Co-tenant 1684 

Material  man   ....  1685 

Rent 1684 

Tender 1685-1687 

Accepted 1686 

Amount 1685 

Form 1685 


Making 1685, 

Plead 

Terms 

Theatres       

Contracts 

Ejecting  patrons  .    .    . 

Protecting  patrons   .    . 

Seats 

Timber 168S- 

Charcoal  making .    .    . 

Cutting 

Securing 

Time 1690, 

Computing 

Delay 

Fractions  of  a  day   .    . 

Specified 

Title  to  Land 1691- 

Abandonment  ....  1691, 

Claim 

Examining 

Intruder 

Making 

Obtaining 

Sale  disapproved  .    .    . 
Title  Companies.     "See 
Insurance  Title  "     . 

Description  of  premises 

Solicitor 

Tow-boats  •  .  .       ...  1694- 

Care 

Channel 

Collision 

Contract    ...... 

Destination 

Destruction  of  property 

Goods  conveyed  .    .    . 

Managing 

Pilot 

Protection 

Ropes 

Towing 1695, 

Wrecks 

Tow  paths 

Repair 

Townships 

Creating 

Obstructions     .... 

Repairs 

Trade  

Restraining 

Trading  Companies  .   .    . 

Certificate 

Trade-marks 1699- 

Adopting 

Appropriating  .... 

Assigning 

Designating 

Duplicating 


AGE 

686 
687 
686 
687 
687 
687 
687 
687 
689 
689 
688 
688 
691 
690 
690 
690 
691 

693 
692 

692 

693 

693 
692 

693 
693 

694 
850 
694 
698 
696 
697 
694 
697 
697 
694 
697 

695 
697 

698 

694 

696 

697 

698 

698 

698 

698 

698 

698 

699 

699 

699 

699 

704 

701 

701 

703 
704 

702 
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INDEX 


PAGB 

Identifying 1703 

Imitating 1702 

Ingredients  of  goods  .  1704 

InSinging  .    .    .  1699-1701, 1703 

Protecting 1704 

Representing    ....  1703 

Statements 1704 

Symbols  or  words    .    .  1703 

Transcripts 17041 1705 

Certifying 1704 

Entering 1704 

Filing 1705 

Form 1705 

Justice's  duties .   .    .    .  1705 

Transportation  Companies      1705 
Vehicles 1705 

Trap-doors 1705, 1706 

Fastening 1705 

PktHecting 1706 

Securing 1706 

Treasure  Trove  ....  1706 

Vendor  of  chattel    .    .  1706 

Treasurer 1706 

Payments 1706 

Trees 1707 

Destroying 1707 

Trespass 1707 

Joint 27 

Notice 1707 

Party  injured    ....  1707 

Warnings 1707 

Trespassers 1708-17 10 

Protected 1708-17 10 

Rights 1708 

Trial 1710-1711 

Appearing  at    ...    .  1710 

Attending 1710 

Continuance 1 7 10 

Counsel 1710 

Defence 1710 

Granting 171 1 

Issue 1710 

Requested 1711 

Trolleys.    See**  Railways" 

Trover 1711,1712 

Action 171 1 

Demand 1712 

Trustees 1712-1748 

Accounts 1713,1714 

Acting 1738 

Actions  at  law  or  in 

equity 1716 

Appointment    ....  1714, 1739 
Bonus  accepted    ...  1 7 13 

Business  of  testator  1743 

Care 1 734, 1737,  I73» 

Collection  of  trust  funds  1740 

Conunissions     ....  I739»I74I 

1742, 1744 


Co-trustees .  1723,1732-1734, 1738 
Conversion  of  trust  funds  1715 

Conveying  trust  property  1715,1742 

Counsel I743f  *747 

Decrees 1744 

Default 1712 

Depositing  trust  funds  .  1 7 15 

Discharge 1743 

Distribution 1716, 1723 

Diverting  trust  funds    .  1716 

l>uty 1734-1737, 1744 

Fraud 1723 

Harmony 1738 

Insurance 1744 

Interest 1744 

Investments.  1716^1722,1739,1745 

Judgment 1713, 1747 

Jurisdiction 1737 

Litigation    .    .    .1714,1716,1743 

Loans 1722 

Loss 1712 

Management     ....  1713,1723 
Mingling  trust  funds    .  1723 

Partner's  business    .    .  1712 

Payments 1723 

Performance  of  duties  .  1734 

Personal  interests     .    .  17 16 

Powers 1737 

Preferences 17 13 

Protection  of  estate  .    .  1744 
Purchase  of  trust  prop- 
erty      1724-1728 

Removal 1745 

Renting  real  estate  .    .  1728, 1745 

Residence 1747 

Sales 1729, 1747 

Security 1743 

Separate  trust  funds     .  1723, 1746 

Stocks 1729 

Title  to  property  .    .    .  1747, 1748 
Trust  property,  care 

of 1715,  »737, 1738 

collected 1740 

converted 1715 

conveyed I7I5«  174^ 

deposited 1 715 

distributed    ....  17 16 

diverted 1716 

invested  .    .    .  1716-1722, 1745 

loaned 1722 

managed 1723 

mingled 1723 

profit  upon    .        .    .  1722 

protected 1744 

purchased     ....  1 724-1 728 

sold 1729 

used 1730 

Trust  Companies  ....  1748 

Bonds  deposited  .    .    .  1748 
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Turnpike  Companies 
Grading     .... 


Unseated  Lands 

Abandoned  . 

Assessed  .   . 

Conveyed  .   . 

County  treasurer 

Described     . 

Inquiry .   .    . 

Notice  .    .    . 

Occupied  .    . 

Owner  .    .    , 

Redeemed 

Survey  .    .    . 

Taxes    .    .    . 

Warrant    .    . 
Usury  

Actions  at  law 

Averred    .    . 

Avoided    .    . 

Charged    .    . 

Constituted   . 

Contested  .    . 

Defalked  .    . 

Defence    .    . 

Paid  .... 

Taint  of    .    . 


Vendor  and  Vendee 
Acceptance  of  goods 
Accounts  .... 
Amount  of  goods 
Bill  of  sale  .    .    . 
Consideration   .    . 
Deed.   See  ''Deeds" 
Designation  of  goods 
Equitable  title  .    .    . 
Good-will     .... 
Goods,  acceptance  of 
amount  of 
designation  of 
inspection  of 
lien  on  .    .    . 
'ownership  of 
quality  01  . 
removal  of 
retention  of 
return  of  . 
sale  of  .    . 
title  to  .    . 
warranty  of 

Inquiry 

Inspection  of  goods 
Interest     .... 
Lien  on  goods  .    . 
Ownership  of  goods 
Payment    .... 
Possession  given  . 


rAGS 

1748 
1748 

» 749-1 752 

1749 

1749 

1749 
1750 

1749 
1750 

1750 

1750 

1750 

1752 

1752 

1751 

1752 

1752-1757 
1757 
1755 
1755 

I 752-1 754 
1756 

1754 
1756 

1757 
1755 
1757 

175S-1785 
1758 

1759 

1759 

1759 

1759 
1760 

1772 

1783 
1772 

1758 

1759 
1772 

1773 

1773 

1773 
1776 

1777 
1780 

1780 

^759 
1781 

1785 

1772 

1773 
1774 
1773 
1773 
1773,1774 
1760-1772 


Fno6    ..... 

PJropcrty  ilsdf .    . 

Quality  of  goods  . 

Removal  of  goods 

Representations    . 

Retention  of  goods 

Return  of  goods  . 

Right  of  possession 

Sale  of  business  . 

Sale  of  goods  .    . 

Sale  of  lands    .    . 

Samples    .... 

Tender  

Title  to  goods  .    . 

Vendee's  neglect 

Vendor's  neglect 

Warranty  of  goods 

Weight  of  goods  . 
Verdict 

Amended  .... 

Amount     .... 

Charge  of  court.     See 
"Judge's  Charge" 

Entering   .... 

Excessive  damages 

Form     .   .    . 

Framing    .   . 

Recordkig    . 

Rendering    . 

Reversing     . 

Setting  aside 

Special  .    .   . 

Specific  sum . 

Transferring. 

Uncertain 
Vessels.      See    "Boats," 
"Ships,"       "Canal 
Boats,"        "  Steam- 
boats," "Towboats" 

Anchoring 

Cargo 

Channel 

Collision 

Construction     .    .    .    . 

Course 

Damages 

Detained 

Docks.  See  "Wharves" 

Drawbridge  .    .    ,    .    . 

Insuring 

Lights 

Look-out 

Mooring 

Navigating 

Obstructions 

Passengers 

Passing  each  other  .    . 

Right  of  way   .    .    .    . 

Seaworthy 


PACK 
1759 

1772. 1775 
1776 

"777 
1777-1780 

1780 

1780 

1775 

1773 

«759 

»773 
1780 

1775 
1781,1782 

1772.1783 
1784 

1784, 1785 
1785 

1785-1790 

1785 
1786 

1786 
1786 
1786 
1786 

1787 
1787 
1787-1789 
1789 
1789 
1789 
1790 
1790 
1790 


1790-1796 
1790 
1790 
1791 
1791 
1792 
1792 

1793 
1792 

1792 

1792 

1792 

1793. 1794 
1794 

1794. 1795 

»795 
1791 

1795 

1795 
1796 

»795 
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Signals 

Steering 

Unloading 1790, 

Viewers 1796, 

Acting 

Meetings 

Notice 

Report 


Wages 

Allowed   .   .    . 

Appropriated 

Assigned  .    . 

Attached  .    . 

Qaimed  .    .    . 

G)mputed 

Earned 

Labor  performed 

Mode  of  payment    . 

Notice  of  claim   .    . 

Paid 

Prtferrcd 

Received 

Wagoner 

Care  of  goods  .  .  . 
Wagons 

Driver 

Secure 

Turning  out  of  road 
Walus.  See  "  I'arty  Walls 

Advertising  upon    . 

Erecting 

Foundation  .... 

Repairs 

Undermining    .    .    . 

Windows 

Warehousemen  .  .  . 
•     Property  stored    .    . 

Receipts    .       ... 

Rent 

Warrants 

Criminal 

Description  .... 

Issuing 

Payment 

Warranty 

Goods  

Inspection    .... 

Quality  of  goods 

Representations   .    . 

Samples 

Title  to  land  .  .  . 
Waste 

Committed    .... 

Enjoined 

Restrained  .... 
Water 

Diverting 

Draining 


1798- 
1801, 


1798, 1802, 


1799- 
1804, 


)i 


1806, 


1807, 


1808, 


1809, 


1810- 
18 10, 
1812, 


AGR 
796 

796 

791 

797 
796 

797 
797 
797 

805 
802 

798 
798 
798 
803 

803 
803 

804 

799 
801 

804 

805 

805 

806 

806 

806 

806 

806 

806 

807 

806 

807 

807 

807 

806 

806 

808 

808 

807 

808 

809 

808 

808 

808 

808 

810 

809 

809 
809 

809 
809 
810 
810 
810 
810 
814 
811 

813 


1815 


Flow  of    . 

Furnishing 

Obstructing 

Polluting  . 

Purifying  . 

Supplying 

Using    .    . 
Water  Companies 

Water  supplied 
Water  Courses 

Appropriating 

Clear  passage 

Constructing 

Corrupting    . 

Culverts    .   . 

Diminishing . 

Discerning    . 

Disturbing    . 

Diverting  .    . 

Draining   .    . 

Floods  .    .    . 

Interfering  with 

Obstructing 

Ownership 

Polluting  . 

Riparian  owners 
Water  Pipes 

Laying  . 
Water  Rents 

Payment 
Way     .   .   . 

Gaim 

Right  of 

Use    .    . 
Wells  .  .   . 

Covering 

Digging 

Guarding 

Polluting 

Protecting     . 
Wharfingers 

Care  of  goods 

Restrictions  . 
Wharves    .   .   . 

Constructing 

Fastenings  for  boats 

Obstructing 

Occupjring 

Protecting 

Repairing 

Using    .    . 

^MiarfiEige  . 
Widows  .  .   . 

Allowance 

Appraisement 

Claim    .    . 

Election    . 

Exemption 


PA6B 

1814 

1814 

181 1 

181 1 

1814 

1814 

1813 

1815 

1815 

1815-1825 
1819 
1825 
1820 
1815 
1825 
1820 
1825 
1820 

1820-1824 
1815 
1825 
1815 

-1817,1825 
1820 

1817-1819 
1824 

1825 
1825 
1826 
1826 

1836, 1827 
1827 
1826 
1827 

1827-1829 
1828 
1828 
1828 
1827 
1829 
1829 
1829 
1829 

1829-1832 
1829 
1830 
1830 
1830 
1831 
1831 
1831 
1831 

1832-1843 

1836 

>tS4i 

1832,1836 

1841 
1832-1841 


INDEX 
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Information  as  to  value 

of  estate , 

\ViLLS 1843- 

Acknowledgment     .    . 

Alterations 1843- 

Authenticating .... 

Bequests 

Blank  spaces    .... 

Cancelling 

Caveat 

Charities 

Construing 1^9- 

Contesting 

Date 

Defending 

Devise '855, 

Election  to  take  against 

Erasures 1S43- 

Intent 

Interlineations  ....  1843- 
Interpretations     .    .    . 

Issue 1S67, 

Language 1^55" 

Lead  pencil 

Legatees   ......  1859, 

Making     .    .    .    1857-1859, 
Mental  capacity   .    .    .  1864- 

Mutilation 

Nuncupative     .... 

Pleadings 

Probate 1866, 

IVoduction 

Publishing 

Reading 

Recording 

Relations 

Revoking 187 1, 

Scrivener 

Sealing 

Separated  sheets  .    .    . 
Setting  aside     .... 

Signing 1873- 

Stamps 

Supplying  words  .    .    . 

Uncertainty 

Undue  influence   .    .    .  1846- 
Unequal  distribution   . 

Validity 

Witnesses .   .   .    1860-1862, 


PAGB 


832 
878 

866 

845 
867 

848 

870 

849 
848 

854 
854 

85s 
864 

868 

867 

845 
863 

845 

855 
868 

857 
862 

868 

864 

866 

845 
862 

859 
868 

869 

870 

870 

871 

871 

872 

866 

872 

860 

864 

878 

867 

845 
846 
848 
848 
866 
870 


Written 1862, 

Windows 

Closing 

Goods  thrown  from  .    . 

Opening 

Witnesses 1878- 

Answers 1880, 

Appearing 

Attending 

Books  and  papers     .    . 

CaUing 

Challenging 

Compensating    ....  1882- 

Competency 1880, 

Criminating 

Cross-examining  .    .    .  1878, 

Disclosing  facts    .    .    . 

Examining 

Fees 

Finding 

Material 

Memory 

Objecting  to 

Opinions    .       .... 

Prevk>us  statements 

Production 

Protecting 

Recalled    .    . 

Subpoena     .    . 

Testifying 

Testimony 

Veracity 

Workmen.     See    *<  Master 
and  Servant"   .   .    . 

Fellow-workmen  .    .    . 

Work  performed  .    .    , 
Wrecks 

Removed 

Writ   of   Error.       See 

«  Error" 1892, 

Affidavit 

Assignments     .... 

Bail 

Delay 

Papers  • 

Return 

Writ  of  Inquiry  .... 

Allowed 

Obtained  ...... 


1879, 1885, 


AG! 
863 
878 
878 
878 
878 
891 
881 
881 
881 

888 
882 
882 
884 
889 
890 
879 
884 
884 
888 
884 
888 
888 
886 
880 
891 
886 
888 
888 
889 
890 
885 
885 

891 

891 
891 
892 
892 

893 

893 
892 

893 
892 

893 
893 
893 
893 
893 
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